O.Ci.  ul 


(A-v 


.  Ijtt. 


Digitized  by  tine  Internet  Arcliive 

in  2007  witli  funding  from 

IVIicrosoft  Corporation 


littp://www.arcliive.org/details/civilcodeoflowerOOquebuoft 


A.  a.  iP cuj^ 


THE 

Civil  Code 

OF 

Low^ER   Canada 


Entered  according  to  Act  of  Parliament  of  Canada,  in  the  year  one  thousand 

nine  hundred  and  ten,  by  Wilson  &  Laflbur,  Limited,  of  Montreal, 

in  the  Office  of  the  Minister  of  Agriculture  at  Ottawa. 


THE 


Civil  Code 

OP 

Lower  Canada 


BILLS    OF    EXCHANGE    ACT,    1906 

WITH  ALL  STATUTORY  AMENDMENTS  VERIFIED, 
COLLATED  AND  INDEXED 


WM.  H.  BUTLER,  LL.M, 

ADVOCATE   AT  THE    MONTREAL   BAR 
ASSISTANT  CITY  ATTORNEY   OF    CITY   OF   MONTREAL 


MONTREAL 

WILSON   &  LAFLEUR,  LIMITED 

Law  Booksellers  &  Publishers, 
17  &  19  St.  James  Street. 

1910 


PREFACE 


TWf  V  object  in  presenting  this  edition  of  the  Civil  Code 
of  Lower  Canada  is  to  provide  one  comprising 
all  the  amendments  up  to  date  and  as  nearly  a  correct 
copy  of  •;he  official  version  as  it  was  possible  for  me  to 
do  so,  so  that  the  members  of  the  Bar  might  have  an 
exact  copy  of  the  Civil  Code  as  it  is  now  in  force. 

Unfortunately  as  the  greatest  part  of  this  Code  had 
been  finally  printed  prior  to  the  opening  of  the  last 
session  of  the  Quebec  Legislature,  and  as  the  Revised 
Statutes  of  Quebec,  1909,*no\v  in  force,  had  not  then 
been  sanctioned  nor  published  and  the  amendments  to 
the  Civil  Code,  if  such  there  are,  made  at  the  last 
session  not  yet  to  hand,  it  was  impossible  for  me  to 
incorporate  the  former  whenever  necessary  in  the  body 
of  the  text  or  even  to  refer  to  the  latter. 

To  meet  the  case  in  so  far  as  the  Revised  Statutes 
of  the  Province  of  Quebec  of  1909,  are  concerned,  I 
have  caused  to  be  inserted  at  the  end  of  the  Code  an 
"  Errata  and  Corrigenda  ",  which  I  trust  will  be  useful. 
In  the  Errata  I  have  also  inserted  some  corrections  and 
additions,  (errors  and  omissions  have  crept  in  in  spite 
of  my  best  efforts),  which  I  hope  will  carry  out  my 
purpose  of  making  this  edition  accurate  and  complete. 


VI  PREFACE 

In  conformity  with  the  official  version  of  the  Code, 
I  have  used  brackets  to  indicate  the  articles  which  the 
Codification  Commissioners  considered  new  law. 

Whenever  any  article  of  the  Code  Napoleon  is  similar 
to  an  article  in  this  Code,  the  article  of  the  former  is 
referred  to  at  the  end  of  the  article  of  the  latter  by  the 
letter  N  and  number. 

Whenever  any  article  of  the  Code  of  Civil  Procedure 
or  any  other  article  of  this  Code  has  any  bearing  upon 
any  given  article,  they  are  referred  to  respectively  by 
the  letter  P  or  C,  and  their  number. 

I  wish  to  acknowledge  that  I  derived  in  my  work 
much  help  from  Mr.  Justice  Mathieu's  Code  and  I  would 
ask  of  my  brother  members  of  the  profession  for  my 
efforts,  their  kind  indulgence. 

WM.   H.   BUTLER,  L.L.M. 
Montreal,  July  6th,  1910. 


CIVIL  CODE 


OF 


LOWER  CANADA 


PRELIMINAKY  TITLE 

OF  THE  PROMULGATION,   DISTRIBUTION,  EFFECT,   APPLICATION, 

INTERPRETATION   AND  EXECUTION  OF   THE   LAWS   IN 

GENEKAL. 


1.  Acts  of  the  imperialpar- 
liament  which  affect  Canada 
are  deemed  to  be  promulgat- 
ed and  come  into  force  from 
the  day  on  which  tbej,  re- 
ceive the  royal  assent,  unless 
some  other  time  is  therein 
appointed. — N.  1. 

2.  The  aets  of  the  I^ggis- 
lature  are  deemed  to  be  pro- 
mulgated: 

1.  If  they  be  assented  to 
by  the  Lieutenant-G-overnor, 
from  the  date  of  such  as- 
sent : 

2.  If  they  be  reserved,  from 
the  time  at  which  the  Lieute- 
nant-Governor makes  known, 
either  by  proclamation  or  by 
speech  or  message  to  the 
Legislative  Council  and  As- 
sembly, that  they  have  re- 
ceived the  assent  of  the  Gev- 
€rnor-(3eneral  in  Council. 


If,  however,  they  have  not 
been  reserved  and  unless  an- 
other time  has  been  fixed, 
they  come  into  force  only  on 
the  sixtieth  day  after  they 
have  been  sanctioned;  and  if 
they  have  been  reserved  and 
afterwards  assented  to,  then 
on  the  tenth  day  after  their 
publication  in  the  Quebec 
Official  Gazette  (R.  S.  Q. 
5770). 

3.  Any  provincial  act  as- 
sented to  by  the  Lieutenant- 
Governor  ceases  to  have  force 
and  effect  from  the  time  at 
which  it  is  announced,  either 
by  proclamation  or  by  speech 
or  message  to  the  Legislative 
Council  and  Assembly,  that 
&uch  act  has  been  disallowed, 
within  the  year  following 
the  reception  by  the  Gov- 
ernor-General of  the  authen- 
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tic  copy  which  has  been  trans- 
mitted to  him  of  such  act. — 
(Id.  5771). 

4.  An  authentic  copy,  in 
French  and  English,  of  the 
atatut-es  assented  to  by  the 
Lieubenant-'Governor,  or  the 
assent  to  which  has  been 
published  as  required  by 
article  2,  if  a  reserved  act,  is 
furnished  by  the  Clerk  of  the 
Legislature  to  the  Queen's 
printer,  whose  duty  it  is  to 
print  the  number  of  copies 
indicated  to  him  by  the 
Lieutenant-G-overnor  in  Coun- 
cil and  distribute  them  to 
those  persons  designated  by 
orders  in  council  and  to  the 
members  of  the  L/egislative 
Council  and  Legislative  As- 
sembly according  to  the  joint 
resolution  of  the  two  Houses. 
(Id.  5772). 

5.  The  persons  entitled  to 
such  distribution  are  :  the 
members  of  both  Houses  of 
the  Legislature,  and  the 
public  departments,  adminis- 
trative bodies,  judges,  public 
otfficers  and  other  persons, 
mentioned  in  the  orders  in 
council  of  the  Lieutenant- 
Governor.— Jd.    5773. 

6.  The  laws  of  Lower  C^p- 
ada  govern  the  immoveable 
property  situated  -n-ithin  its 
limits. 

Moveable  property  is  gov- 
erned by  the  law  of  the 
domicile  of  its  owner.  But 
the  law  of  Lower  Canada  is 
applied  whenever  the  ques- 
tion involved  relates  to  the 
distinction  or  nature  of  the 
property,    to    privileges    and 


rights  of  lien,  contestations  as 
to  possession,  the  jurisdiction 
of  the  courts  and  procedure, 
to  the  mode  of  execution  and 
attachment,  to  public  policy 
and  the  rights  of  the  crown, 
and  also  in  any  other  cases 
specially  provided  for  by 
this  code. 

The  laws  of  Lower  Canada 
relative  to  persons,  apply  to 
all  persons  being  therein, 
even  to  those  not  domiciled 
there  ;  subject,  as  to  the 
latter,  to  the  exception  men- 
tioned at  the  end  of  the 
present  article. 

An  inhabitant  of.  liower 
Canada,  so  long  as  lie  retains 
his  domicile  therein,  is  gov- 
erned, even  when  absent,  by 
its  laws  respecting  the  sta- 
tus and  capacity  of  persons; 
but  these  laws  do  not  apply 
to  persons  domiciled  out  of 
Lower  Canada,  who,  as^_  to 
their  status  and  capacity, 
remain  subject  to  the  laws 
of  their  countrv.  —  N".  3.  — 
C.  79  et  s..  2189,  2190,  2191. 
—  P.  79,  80,  212. 

7.  Acts  and  deeds  m^de 
aud  passed  out  of  Lower 
Canada  are  valid,  if  made  ac- 
cording to  the  forms  required 
by  tTie  law  oif  the  country 
where  thev  were  passed  or 
made.  —  C.  135,  776. 

8.  Deeds  are  construfijd  ac- 
onrriWinr  to  the  laws Jif  the 
!■  .vhere  they..jBrere 
]'  less  there  is  some 
law  to  the  contrary,  or  the 
parties  have  agreed  other- 
wise, or  by  the  nature  of  the 
deed    or   from   other    circum- 
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stances,  it  appears  that  the 
intention  of  the  parties  was 
to  be  governed  by  the  law  of 
another  place  ;  in  any  of 
which  eases,  effect  is  given 
to  8uch  law,  or  such  intention 
expressed  or  presumed.  — 
C.  1016. 

9.  No  act  of  the  legislature 
affects  the  rights  or  preroga- 
tives of  the  crown,  unless 
they  are  included  therein  by 
special  enactment. 

The  rights  of  third  parties, 
who  are  not  specially  men- 
tioned in  any  such  act,  are 
likewise  exempt  from  the 
effect  thereof,  unless  the  act 
is  public  and  general. 

10.  Every  act  is  public  un- 
s  declared  to  be  private. 

All  persons  are  bound  to 
take  cognizance  of  public 
acts;  but  private  acts  must 
b«'pleaded.  —  E.  S.  Q.  5774. 

11.  A  judge  cannot  refuse 
to  adjudicate  under  pretext 
of  the  silence,  obscurity  or 
insufficiency  of  the  law.  — 
N.  4. 

12.  When  a  law  is  doubtful 
or  ambiguous,  it  is  to  be  in- 
terpreted so  as  to  fulfil  the 
intention  of  the  legislature, 
and  to  attain  the  objecl  for 
which  it  was  passed. 

The  preamble  which  forms 
part  of  the  act,  assists  in  ex- 
plaining it.  —  iC.  2615.  — 
P.  2,  4. 

13.  No  one  can  by  private 
agreementjValidly  contravene 
the  laws  of  public  order  apd 
good  morals.  —  N.  6,  — 
C.  545,  760,  872,  989,  990, 
1062,  1080,  1258. 


14.  Prohibitive  laws  im- 
port nullity,  although  such 
nullity  be  not  therein  ex- 
pressed. 

15.  The  word  "shall"  is  to 
be  construed  as  imperative, 
and  the  word  "may"  as  per- 
missive. 

16.  Tenalties,  confiscations 
and  fines  incurred  for  con- 
traventions of  the  laws,  axe 
recoverable,  unless  it  is  other- 
wise specially  provided,  by 
ordinary  process  of  law,  in 
the  name  of  Her  Majesty, 
alone,  or  jointly  with  another 
prosecutor,  before  any  court 
having  civil  jurisdiction  to 
the  amount  sought  to  be  re- 
covered, except  only  the 
'Commissioners '  Courts  for 
the  summary  trial  of  small 
causes,  which  are  prohibited 
from  taking  cognizance  of 
these  cases.  —  P.  60,  89,  180. 

17.  The  words,  terms,  ex- 
pressions and  enactments, 
enumerated  in  the  following 
schedule,  whenever  used  in 
this  Code  or  in  any  act  of 
the  Provincial  [Legislature, 
have  the  meaning  and  ap- 
plication respectively  assign- 
ed to  them  in  such  schedule, 
and  are  interpreted  in  the 
manner  therein  specified, 
unless  there  is  some  special 
enactment  to  the  contrary. 

SCHEDtTLE. 

1.  Each  of  the  expressions 
"  Her  Majesty,  "  "the 
King, "  "  the  Sovereign, ' ' 
"the  Queen,"  "the  CTown," 
means  the  Kiing  or  the  Queen, 
his  or  her  heirs  and  Bueces- 
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sons,  Sovereigns  of  tlio  United 
Kingflom  of  Great  Britain 
and  Ireland. 

2.  The  words  "Imperial 
Parliament"  mean  the  Par- 
liament of  the  United  King- 
dom of  Great  Britain  and 
Ireland;  the  words  "Federal 
Parliament"  mean  the  Par- 
liament of  the  Dominion  of 
Canada;  the  word  "Xregida- 
ture"  means  the  Legislature 
of  Quebec;  the  words  "Im- 
perial acta  or  statutes ' '  mean 
the  laws  passed  by  the 
Imperial  Parliament  ;  the 
words  "Federal  aots  or  stat- 
utes" mean  the  laws  passed 
by  the  Parliament  of  Can- 
ada ;  the  words  "act," 
"statute"  or  "law"  used 
without  qualification  mean 
the  acts,  statutes  and  laws  of 
the  liegislatiire  of  Quebec; 
the  word  "Province,"  when 
used  alone,  means  the  Prov- 
ince of  Quebec,  and  the 
qualification  "provincial," 
added  to  the  words  "act," 
"statute"  or  "law,"  means 
the  acts,  statutes  or  laws  of 
the  Province. 

3.  The  words  "Governor 
General"  mean  the  Governor 
General  of  Canada  or  the 
person  administering  the 
Government  of  Canada;  and 
"Lieutenant-Governor"  the 
Lieutenant-Governor  of  the 
Porvince  of  Quebec,  or  the 
person  administering  the 
Government  of  the  Province. 

4.  The  words  "Governor- 
General  in  Council"  mean 
the  Governor-General  or  per- 
son  administering   the    Gov- 


ernment acting  with  the 
advice  of  the  Queen's  Parivy 
Council  for  Canada  ;  and 
"  Lieutenant  -  Governor  in 
Council ' '  the  Lieutenant- 
Governor  or  person  admin- 
istering the  Government  act- 
ing with  the  advice  of  the 
Executive  Council  of  the 
Province  of  Quebec. 

5.  The  word  "proclama- 
tion ' '  means  proclamation 
under  the  Great  Seal,  and  the 
words  "Great  Seal,"  mean 
the  Great  Seal  of  the  Pxov», 
ince  of  Quebec. 

6.  The  words  "Canada," 
"Dominion,"  mean  the  Dom- 
inion of  Canada;  the  words 
"Lower  Canada,"  mean  all 
that  part  of  Canada  which 
formerly  constituted  the 
Province  olf  Lower  Canada, 
and  mean  now  the  Province 
of  Quebec;  and  the  words 
"Upper  Canada"  mean  that 
part  of  Canada  which  for- 
imerly  constituted  the  Prov- 
ince of  Upper  Canada,  and 
mean  now  the  Province  of 
Ontario. 

7.  The  words  "  United 
Kingdom"  mean  the  United 
Kingdom  of  Great  Britain 
and  Ireland,  and  the  ' '  United 
States ' '  the  United  States  of 
America. 

8.  The  name  commonly 
given  to  a  country,  place, 
body,  corporation,  society, 
officer,  funotdonaxy,  person, 
party  or  thing,  designates 
and  means  the  country, 
place,  body,  corporation,  soci- 
ety, officer,  functionary,  per- 
son,   party     or     thing    thua 
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named,  without  the  necessity 
of  more  ample  description. 

9.  The  masculine  gender 
includes  both  sexes,  unless  it 
appears  by  the  context  that 
it  is  only  applicable  to  one 
of  them. 

10.  The  singular  number 
extends  to  more  than  one 
person,  or  more  than  one 
thing  of  the  same  sort,  when- 
ever the  context  admits  of 
such  extension. 

11.  The  word  "persfiji"  in- 
cludes bodies  politic  and 
corporate,  and  extends  to 
heiis  and  legal  represent- 
atives, unless  such  meaning 
is  contrary  to  law  or  in- 
consistent with  the  particular 
circumstances  of  the  case. 

12.  The  words  "writing," 
"manuscript"  and  terras  of 
like  import,  include  words 
printed,  painted,  engraved, 
lithographed  or  otherwise 
traced  or  copied.  ! 

13.  The  word  "month" 
means  a  calendar  month.  ' 

14.  By  "  holidays  "  are  , 
un.derstood  the  tollowing  t 
days  : 

1.  Sundaxs;  I 

2.  New  Year's  Day;  1 

3.  The  festivalT  of  the  | 
Epiphany,  Ash  Wiednesijay, 
<5ood  Friday,  Easter  Monday, 
the  Ascension^  All  Saints 
Day,  Conception  and  Christ- 
mas Day.  —  56  V.,  c.  38,  s.  1. 

4.  The  anniversary  of  the 
birthday   of    the    Sovereign, 
or  the  day  fixed  by  proclama-  • 
tion  for  its  celebration. 

5.  The    first    day  of   July  | 


(the  anniversary  of  the  day 
on  which  the  British  North 
America  Act,  1867,  came  into 
force),  or  the  second  day  of 
July,  if  the  first  be  a  Sunday, 
and 

6.  Amy  otber  day  .fixied  by 
iBoyal  proclamation  or  by 
proclamation  of  the  Grov- 
ernor-General  or  of  the 
Lieutenant-Governor,  as  a 
public  holiday  or  a  day  of 
general  fast  or  thanksgiving, 
or  as  Labour  Day.  —  2  Ed. 
Vn,  ch.  120. 

15.  The  word  "oath"  in- 
cludes the  solemn  affirmation 
which  certain  persons  are 
permitted  to  make  instead  of 
an  oath.  —  E.  S.  Q.  5497  and 
5498  concerning  affirmation 
of  Quakers. 

16.The  word  "  magistrate, " 
means  a  justice  of  the  peace. 

"Two  justices  of  the 
peace"  mean  two  or  more 
justices  sitting  or  acting 
together. 

When  anything  is  ordered 
to  be  done  by  or  before  a 
justice  of  the  peace,  mag- 
istrate, functionary  or  public 
officer,  one  is  understood 
whose  jwwers  or  jurisdiction 
extend  to  the  place  where 
sueh  thing  ought  to  be  done. 

The  authority  given  to  do 
a  thing  carries  with  it  all  the 
powers  necessairy  for  that 
purpose. 

17.  The  right  of  nominat- 
ing to  an  office  or  employ- 
ment carries  with  it  that  of 
removal. 

18.  The  duties  imposed  and 
the  powers  conf'^rred  upon  an 
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offieer  or  public  functionary, 
in  Ms  official  capacity,  pass 
to  his  successor,  and  pertain 
to  hia  deputy,  in  so  far  as 
they  are  compatible  with  the 
charge  of  the  latter. 

19.  When  an  act  is  to  be 
performed  by  more  than  two 
persons,  it  may  be  validly 
done  by  the  majority  of 
them,  except  in  the  cases 
otherwise  specially  provided. 

20.  The  pound  sterling  is 
equivalent  to  the  sum  of  four 
dollars  eighty-six  cents  and 
two-thirds  or  one  pound  four 
shillings  and  four  pence  cur- 
rency. The  "eoveredgn"  is 
of  like  value. 


If      21.  The  words  ' '  inl^al^itant 

V  of  ^Lfower  C^iia,da. "  or  "  in- 

habitanr"of  the  Province  of 


Quebec"  mean  a  person  hav- 


ing his  domicile  in  th©  Prov- 
ince of  Quebec. 

((  22.  The  terms  ''slcU  ot 
civil  status"  mean  the  en- 
triea  ioacTe  in  the  registers 
kept  according  to  law,  to 
establish  births,  marriages 
and  burials. 

' '  Registeraof  civil  status ' ' 
are  the  booEs  ^o"^^t  and  in 
which  such  acts  are  entered. 
' '  Of jSceirs  of  civil  status ' ' 
are  those  enlfusted  wi?F~the 
keeping  of  such  registers. 

p  23.  By  "bailtaitey"  is 
^meant  the  condition  of  a 
trader  who  has  discontinued 
his  payments. 

24.  A  ' '  fortuitous  event ' ' 
is  one  whic^ia  unforeseen, 
and  caused  by  superior  force 
which  it  was  impossible  to 
resist.  —  E.  S.  Q.,  5775.  — 
P.  5,  7,  321. 
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BOOK    FIRST    , 


OF     PERSONS 


TITLE     FIRST. 

OF  THE  EJNJOYiMENT  AND  IX)SS  OF  CIVIL  RIGHTS. 


CHAPTER  FIRST. 

OF   THE  ENJOYMENT   OF  CIVIL 
RIGHTS. 

18.  Every  British  sutject 
18,  as  regards  the  enjoyment 
of  civil  rights  in  QJower  Can- 
ada, on  the  same  footing  as 
those  born  therein,  saving 
the  spieciaJ  rules  relating  to 
domicile.  —  iN".  8.  —  Capit. 
Que.  1759.  —  Treaty  of  8t. 
Oermain,  1763. 

19.  The  quality  of  British 
subject  is  acquired  either  by 
right  of  birth,  or  by  opera- 
tion of  law.  —  N.  7. 

20.  A  person  born  in  any 
part  of  the  British  empire, 
even  of  an  alien,  is  a  British 
subject  by  right  of  birth,  as 
also  is  he  whose  father  or 
grandfather  by  the  father's 
side  is  a  British  suibjeet,  al- 
though  he   be   himsielf   born 


in  a  foreign  country;  saving 
the  exceptions  resulting  from 
special  laws  of  the  empire. — 
N.  10. 

21.  An  alien  becomes  a 
British  subject  by  operation 
of  law,  by  conforming  to  the 
conditions  the  law  prescribes. 
—  N.  9. 

22.  These  conditions,  in  so 
far  as  they  are  prescribed  by 
the  laws  of   the    OOominion, 

are  :  "u ,  4^.  ^ 

1.  Residenoe     in      Canada  «  ,1 


during  three  years  at  least, 
or  service  during  at  least 
three  years  under  the  Gov- 
ernment of  Canada,  or  undrjr 
the  Grovernment  of  one  of  the 
Provinces  of  Canada,  with 
the  intention  when  naturaliz- 
ed to  either  reside  in  Canada 
OCT  to  serve  under  the  Govern- 
ment of  the  Dominion  or 
under     the     Government    of 
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one  of  the  Provinces  of  Can- 
ada ; 

2.  Taking  the  oath  of  resid- 
ence or  of  service  and  that 
of  allegiance  required  by 
law  ; 

3.  Procuring  from  the  prop- 
er court,  with  the  necessary 
formalities,  the  certificate  of 
nat'uralization  required  by 
law.  —  B.  S.  Q.  6228.  —  K. 
S.  C,  c.  113. 

23.  An  alien  woman  is  na- 
turalized by  the  mere  faet  of 
the  marriage  she  contracts 
with  a  British  subject.  — 
N.  12. 

24.  Naturalization  confers 
in  LoweiT  Canada,  on  him  by 
whom  it  is  obtained,  all  the 
rights  and  privileges  he 
would  have  if  born  a  British 
subject.  —  N.  13. 

25.  Aliens  have  a  right  to 
acquire  and  transmit  by 
gratuitous  or  onerous  title, 
as  well  as  by  succession  or 
by  will,  all  moveable  and  im- 
moveable property  in  Lower 
Canada,  in  the  same  manner 
as  Britosh-born  or  naturalized 
subjects.  —  N.  11.  —  C,  609. 

26.  Aliens  cannot  serve  as 
jurors.  —  E.  S.  Q,  5776,  6229. 
—  B.  8.  C,  c.  174. 

27.  Aliens,  although  not 
resident  in  Lower  Canada, 
may  be  sued  in  its  courts  for 
the  fulfilment  of  obligations 
contracted  by  them  even  in 
foreign  countries.  —  N.  14. 


28.  Any  inhabitant  of 
Lower  Canada  may  be  sued 
in  its  courts  for  the  fulfil- 
ment of  obligations  contract- 
ed by  him  in  foreign  coun- 
tries, even  in  favor  of  a 
foreigner.  —  iN.  15. 

29.  Eepealed  by  60  V.,  c. 
50,  s.  2.  —  Vide  P.  179. 

CHAPTER  SECOND. 

OF      THE      LOSS      OF      CIVIL 
RIGHTS. 

30.  Civil  rights  are  lost: 

1.  In  the  cases  which  are 
provided  for  by  the  laws  of 
the  British  Empire.  

2.  Repealed  by  6  Ed.  VII, 
c.  38,  ss.  1  and  2. 

SECTION  I. 
OF  CrVIL  DEATH. 

31.  Repealed  by  6  Ed.  VII, 
e.  38,  ss.  1  and  2. 

32.  Repealed  by  6  Ed.  VH, 
e.  38,  ss.  1  and  2. 

33.  Repealed  by  6  Ed.  VH, 
c.  38,  ss.  1  and  2. 

34.  .Repealed  by  6  Ed.  Vn, 
c.  38,  ss.  1  and  2. 

SECTION    II. 

OF  THE  EFFECTS  OF  CIVIL 

DEATH. 

35.  Repealed  by  6  Ed.  VII, 
c.  38,  ss.  1  and  2. 

36.  Repealed  by  6  Ed.  VTE, 
c.  38,  ss.  1  and  2. 

37.  Repealed  by  6  Ed.  VII, 
c.  38,  ss.  1  and  2. 

38.  Repealed  by  6  Ed.  VII, 
c.  38,  ss.  1  and  2.* 


'  The  effects  of  civil  death  cease,  for  the  future,  with  respect 
to  persons  now  afifected  thereby,  savinR  the  acquired  rights  of 
third  parties. 

With  respect  to  persons  who  are  now  civilly  dead  In  consequence 
of  a  condemnation,  their  condeonnatlon  is  governed  by  the  preceed- 
Ing  provisions.  —  6  EJd.  VII.  c.  38.  —  6  EJd.  VII.  c.  SS,  s.  8. 


ACTS    01'    CIVIL    STATUS. 

TITLE    SECOND. 

OF  ACTS  OF  CIVIL  STATUS. 


CHAPTER  FIEST. 

GENERAL    PEOVISION8. 

39.  In  acts  of  civil  status 
nothing  is  to  be  inserted, 
either  by  note  or  recital,  but 
what  it  is  the  duty  of  the 
parties  to  declare.  —  N.  35. 

40.  In  cases  where  the  par- 
ties are  not  obliged  to  appear 
in  person  at  the  making  of 
an  act  of  civil  status,  they 
may  be  represented  by  an 
attorney,  specially  authoriz- 
ed to  that  effect.  —  N.  36. 

41.  The  public  officer  reads 
to  the  parties,  or  to  their  at- 
torney, and  to  the  witnesses, 
the  act  which  he  makes.  — 
N.  38. 

42.  Acts  of  civil  status  are 
inscribed  in  two  registers  of 
the  same  tenor,  kept  for 
each  Eoman  Catholic  parish 
church,  church,  private  ehap- 
el  or  mission,  and  for  each 
Protestant     chureh    or    con- 


gregation or  other  religious 
community,  entitled  by  lay 
to  keep  such  registers,  each 
of  which  is  authentic,  and 
has  in  law  equal  authority. — 
R.  S.  Q.  qm]  -  N.  40.  - 
C.  45  et  1.    ' 

42a.  The  duplicate  reg- 
isters for  acts  of  civil  status 
may  be  divided  into  three 
volumes,  one  for  acts  of 
births,  one  for  acts  of  mar- 
riage, and  the  third  for  acts 
of  burial;  or  into  two  vol- 
umes, one  for  acts  of  bixth 
and  of  marriage,  and  the 
other  for  acts  of  burial. 

Such  volumes  of  the  du- 
plicate registers  may  be 
either  blank,  or  may  be  pre- 
pared with  printed  forms, 
running  consecutively  through 
each  volume;  but  when  one 
volume  is  used  for  acta  of 
birth  and  of  marriage,  the 
first  part  shall  contain,  in 
consecutive  order,  the  forma 
for  acts  of  birth,  and  the  last 


*  The  Protestant  churches  or  congregations  referred  to  In 
article  42  of  the  Civil  Code,  comprise  all  churches  and  con- 
gregations in  communion  with  the  Churcli  of  England  or 
Scotland,  and  the  several  religious  communities  and  denom- 
inations in  the  Province,  mentioned  in  the  special  acts  con- 
cerning them,  and  the  priests  or  ministers  thereof,  who  may 
validly  solemnize  marriage,  and  may  obtain  and  keep  regis- 
ters of  civil  status,  subject  to  the  provisions  of  the  said  acts 
with  reference  to  each  of  them  respectively. — R.S.Q.  &4AS. —  Tt^ 
Vide  C.  S.  L.  C.  A  20,  s.  16,  17. 

Vide  R.  S.  Q.  **6^et  s.  for  special  provisions  as  to  registers 
of  civil  status  in  a  certain  portion  of  the  district  of  Saguenay. 
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part,  th«  fonms  for  acts  of 
marriage.  —  Id.  5778. 

426.  Whenever  the  du- 
plicate registers  are  divided 
into  volum^es  and  are  in 
printed  forms,  a  sufficient 
number  of  blank  pages  shall 
be  placed  at  the  end  of  the 
volume  for  the  certificates  of 
death  of  persons  whose 
bodies  have  been,  before 
burial,  delivered  to  a  school 
of  medicine  or  university 
for  the  purposes  of  the  study 
of  anatomy.  —  Id. 

42c.  An  alphabetical  index 
is  made  at  the  end  of  each 
duplicate  of  the  registers  of 
civil  status  for  each  church, 
congregation  or  other  reli- 
gious community,  by  the  per- 
son entitled  by  law  to  keep 
such  registers.  —  Id. 

43.  The  registers  are  fur- 
nished by  the  churches,  con- 
gregations or  religious  com- 
munities, and  must  be  in  the 
form  prescribed  by  the  Code 
of  iCivil  Procedure.  —  N.  40. 
—  P.  1311  et  s. 

44.  The  registers  are  kept 
by  the  rector,  curate,  priest 
or  minister  having  charge  of 
the  churches,  congregations 
or  religious  communities,  or 
by  any  other  offi.e«r  entitled 
so  to  do. 

In  the  case  of  Boman 
Catholic  churches,  private 
chapels  or  missions  they  are 
kept  by  any  priest  authoriz- 
ed by  competent  ecclesias- 
tical authority  to  celebrate 
marriages  or  administer 
baptism  and  perform  the 
rites  of  burial.  —  N.  40.  — 
O.  129.  —  E.  S.  Q.  5779. 


45.  The  duplicate  register 
80  kept,  before  it  is  used, 
must,  at  the  instance  of  the 
party  keeping  it,  be  present- 
ed to  one  of  the  judges  of 
the  Superior  Court  or  to  the 
prothonotary  of  the  district, 
or  to  a  clerk  of  the  Circuit 
Court  in  the  county,  to  be 
by  such  judge,  prothonotary 
or  clerk,  numbered  and  ini- 
tialed in  the  manner  pres- 
cribed by  the  Code  of  Civil 
Procedure. 

In  the  case  of  Roman 
Catholic  churches,  private 
chapels  or  missions,  the  reg- 
ister must  be  granted  under 
the  name  mentioned  in  the 
certificate  of  authorization 
by  the  bishop,  the  ordinary 
of  the  diocese,  the  vicar 
general,  or  the  administra- 
tor; and  the  priest  on  pre- 
senting the  register  for 
authentication  must  exhibit 
the  certificate  of  authoriza- 
tion. —  N.  41.  —  P.  1311.  — 
E.  S.  Q.  5780. 

46.  Acts  of  civil  status,  as 
soon  as  they  are  made,  are 
inscribed  in  the  two  reg- 
isters, in  successive  order 
and  without  blanks;  era^res 
and  marginal  notes  are 
acknowledged  and  initialed 
by  all  those  who  sign  the 
body  of  the  act.  Everything 
must  be  written  at  length 
without  abbreviation  or  fig- 
urea.  —  N.  42. 

47.  Within  the  first  six 
weeks  of  each  year,  the  per- 
son who  kept  the  said  reg- 
isters, or  who  has  charge 
thereof  deposits  in  the  office 
of  the    prothonotary  of   the 
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6ui)erior  CSourt  of  the  district 
in  which  the  registers  were 
kept,  one  of  the  said  du- 
plicates. 

Such  delivery  is  acknow- 
ledged by  a  receipt  which 
the  prothonotary  is  bound  to 
give,  free  of  charge.  — 
N.  4-3,  44.  —  B.  S.  Q.  5781. 

48.  Within  six  months 
after  such  deposit,  each  pro- 
thonotary is  bound  to  verify 
the  condition  of  the  registers 
deposited  in  his  office,  and 
to  draw  up  a  summary  report 
of  such  verification.  —  N.  43. 

—  Id.  5782. 

49.  The  other  duplicate 
regJA^er  remains  in  the  cus- 
tody and  possession  of  the 
priest,  minister  or  other  of- 
ficer who  kept  the  same,  to 
be  by  him  preserved  and 
transmitted  to  his  successor 
in  office. 

In  the  ease  ocf  a  Eoman 
Catholic  mission,  such  other 
duplicate  is  deposited  by  the 
priest  in  charge  of  such  mis- 
sion at  the  palace  of  the 
bishop  of  the  diocese  to 
which  the  mission  belongs; 
and  for  the  purpose  of  au- 
thenticating copies  or  ex- 
tracts from  any  such  register 
and  for  all  other  purposes 
connected  therewith,  the 
bishop  or  his  secretary  is 
deemed  to  be  the  depositary 
thereof.— N.  43,  45.— iP.  1312. 

—  R.  S.  Q.  5783. 

50.  The  depositary  of  either 
of  the  registers  is  bound  to 
give  extracts  thereof  to  any 
person  who  may  require  the 
same  ;  and  such  extracts, 
being  certified  and  signed  by 


him,  are  authentic.  —  N.  45. 

51.  On  proof  that,  in  any 
parish  or  religious  commu- 
nity no  registers  have  been 
kept,  or  that  they  are  lost, 
the  births,  marriages  and 
deaths  may  be  proved  either 
by  family  registers  and  pa- 
pers, or  other  writings,  oVby 
witnesses.  —  N.  46.  —  C.  159, 
232,  233. 

52.  Every  depositary  of 
such  registers  is  civilly  res- 
ponsible for  any  alteration 
made  therein,  saving  his 
recourse,  if  any  there  be, 
against  the  party  altering 
the  same.  —  N.  51. 

53.  Every  infraction  of  any 
article  of  this  title  by  any  of 
the  officers  therein  named, 
which  does  not  amount  to  a 
criminal  offence,  and  which 
is  not  punishable  as  sueh,  is 
punished  by  a  penalty  not 
exceeding  eighty  dollars,  nor 
less  than  eight.  —  N.  50.  — 
P.  1313. 

53a.  The  father,  or  in  case 
of  his  death  or  absence,  the 
mother,  of  every  child  born, 
who  has  not  caused  such 
child  to  be  baptized,  or  who, 
being  of  a  creed  other  than 
Roman  Catholic,  has  not 
caused  the  birth  of  such 
child  to  be  registered  by  th« 
persons  authorized  to  keep  a 
register  of  acts  of  civil  sta- 
tus, is  bound  to  cause  the 
birth  of  such  child  to  be  re- 
.gistered,  within  four  months 
from  the  date  thereof,  at  the 
office  of  the  secretary-treas- 
urer or  of  the  clerk  of  the 
municipality  or  city  of  his 
domicile,    or     else    with    the 
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nearest  justice  of  the  peace; 
and  the  latter  shall  during 
the  first  two  weeks  of  the 
month  of  January  in  each 
year,  make  to  the  secretary- 
treasurer  or  to  the  clerk  of 
the  municipality  or  city  a 
report  of  the  births  by  him 
so  registered.  —  R.  S.  Q., 
5784. 

Such  secretary-treasurer  or 
clerk  of  the  municipality  or 
city  shall,  immediately,  enter 
such  declaration  in  a  duplic- 
ate register  kept  'by  him  for 
the  purpose,  after  having 
such  register  duly  initialed 
as  required  by  article  45  of 
this  Code  and  article  1311  of 
the  Code  of  Civil  Procedure, 
one  of  which  duplicates  he 
shall,  at  the  end  of  the  year, 
deposit  in  the  office  of  the 
prothonotary  of  the  district. 

Copies  of  and  extracts 
from  such  registers  may  be 
made  and  certified  by  such 
secretary-treasurer  or  clerk 
or  by  the  prothonotary  to 
avail  as  if  ordinary  acts  of 
civil  status. 

Any  contravention  of  any 
one  of  the  provisions  of  this 
article  shall  be  punishable  by 
a  fine  of  fifty  dollars. — 6  Ed. 
VII,  c.  39,  s.  1. 

53&.  Every  person,  author- 
ized to  celebrate  marriages, 
or  to  preside  at  burials,  who 
is  not  authorized  to  keep 
registers  of  Civil  Status,  shall 
immediately    prepare,  in  ac- 


cordance with  the  provisions 
of  the  Civil  Code,  an  act  of 
every  marriage  which  he 
celebrates  and  of  every 
burial  at  which  he  presides, 
and,  within  thirty  days  aft- 
er such  marriage  or  burial, 
forward  the  same,  with  a 
solemn  declaration  attesting 
the  truth  thereof,  to  the  pro- 
thonotary of  the  district  in 
which  the  marriage  was  cel- 
ebrated or  the  burial  took 
place.  —  57  V.,  c.  44.^ 

OHAPTiEB  SECOND. 

OF  ACTS  OF  BIBTH. 

54.  Acts  of  birth  set  forth 
the  day  of  the  birth  of  the 
child,  that  of  its  baptism,  if 
performed,  its  sex,  and  the 
names  given  to  it;  the  names, 
surnames,  occupation  and 
domicile  of  the  father  and 
mother,  and  also  of  the 
sponsors,  if  any  there  be.  — 
N.  57. 

55.  These  acts  are  signed 
in  both  registers,  by  the  of- 
ficer officiating,  by  the  father 
and  mother  if  present,  and 
by  the  sponsors  if  any  there 
be;  if  any  of  them  cannot 
sign,  their  declaration  to 
that  effect  is  noted.  —  N.  39. 

56.  When  the  father  and 
mother  of  any  child  present- 
ed to  the  public  officer  are 
either  or  both  of  them  un- 
known, the  fact  is  mentioned 
in  the  register.  —  N.  55,  56, 
58.  —  C.  232. 


^  According  to  57  V..  c.  44,  this  article  shall  apply  to  all  mar- 
riages and  bitrlals  that  have  taken  place  since  the  year  1860, 
provld^id  the  acts  are  drawn  and  forwarded  within,  thirty  days 
after  the  coming  into  force  of  this  article.  —  67  V.,  c.  44. 
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CHAPTER  THIRD. 

OF  ACTS  OF  MARRIAGE. 

57.  Before  solemnizing  a 
marriage,  the  officer  who  is 
to  perform  the  ceremony 
must  be  furnished  with  a 
certificate  establishing  that 
the  publication  of  bans  re- 
quired by  law  has  been  duly 
made;  unless  he  has  publish- 
ed them  himself,  in  which 
case  such  certificate  is  not 
necessary,  —  N.  63.  —  C.  130 
et  B.,  157. 

58.  This  certificate,  which 
is  signea  by  the  person  who 
published  the  bans,  men- 
tions, as  do  also  the  bans 
themselves,  the  names,  sur- 
names, qualities  or  occupa- 
tions and  domiciles  of  the 
parties  to  be  married,  and 
whether  they  are  of  age  or 
minors;  the  names,  surnames, 
occupations  and  domiciles  of 
their  fathers  and  mothers,  or 
the  name  of  the  former  hus- 
band or  wife.  And  mention 
is  made  of  this  certificate  in 
the  act  of  marriage. — N.  63, 
166.  —  C.  65,  §  4. 

59.  The  marriage  ceremony 
may  however  be  performed 
without  this  certificate,  if 
the  parties  have  obtained 
and  produce  a  dispensation 
or  license,  from  a  competent 
authority,  authorizing  the 
omission  of  the  publication 
of  bans.  —  N.  63.  —  C.  65, 
§  4,  134,  157. 

59a.  In  so  far  as  regards 
the  solemnization  of  mar- 
riage by  ministers  of  any 
religious  denomination  other 


than  the  Roman  Catholic 
religion,  marriage  licenses 
are  issued  by  the  Depart- 
ment of  the  Provincial 
Treasurer,  under  the  hand 
and  seal  of  the  Lieutenant- 
Grovernor,  who,  for  the  pur- 
poses thereof,  is  the  com- 
petent authority  under  the 
preceeding   article. 

The  minister,  who  has  per- 
formed any  marriage  cer- 
emony under  the  authority 
of  such  license,  is  not  sub- 
ject to  any  action  or  liability 
for  damages  or  otherwise,  by 
reason  of  there  being  any 
legal  impediment  to  the  mar- 
riage, unless,  at  the  time 
when  he  performed  such 
ceremony,  he  was  aware  of 
the  existeence  of  such  im- 
pediment. —  3  Ed.  VII,  c.  47. 

60.  If  the  marriage  be  not 
solemnized  within  one  year 
from  the  last  of  the  publica- 
tions required,  they  are  no 
longer  sufficient  and  must 
be  renewed.  —  N.  65. 

61.  In  the  case  of  an  op- 
position, the  disallowance 
thereof  must  be  obtained 
and  be  notified  to  the  officer 
charged  with  the  solemniza- 
tion of  the  marriage.  —  N. 
68.  —  C.  136  et  s.  —  P.  1109. 

62.  If,  however,  the  opposi- 
tion be  founded  on  a  simple 
promise  of  marriage,  it  is  of 
no  effect,  and  the  marriage  is 
proceeded  with  as  if  no  such 
opposition  had  been  made. 

63.  The  marriage  is  solem- 
nized at  the  place  of  the 
domicile  of  one  or  other  of 
ithe  parties.  If  solemnized 
elsewhere,    th«    person    offi- 
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ciating  is  obliged  to  verify 
and  ascertain  the  identity  of 
the  parties. 

For  the  purposes  of  mar- 
riage, domicile  is  established 
by  a  residence  of  six  months 
in  the  same  place.  —  N.  74. 
—  C.  131. 

64.  The  act  is  signed  by 
the  officer  who  solemnizes 
the  marriage,  by  the  parties, 
and  by  at  least  two  wit- 
nesses, related  or  not,  who 
have  been  present  at  the 
ceremony;  and  if  any  o£  them 
cannot  sign,  their  declara- 
tion to  that  effect  is  noted. 

65.  In  this  act  are  set 
forth: 

1.  The  day  on  which  the 
marriage  was  solemnized; 

2.  The  names,  surnames, 
quality  or  occupation  and 
domicile  of  the  parties  mar- 
ried, the  names  of  the  father 
and  mother  of  each,  or  the 
name  of  the  former  husband 
or  wife; 

3.  Whether  the  parties 
are  of  age,  or  minors; 

4.  Whether  they  were  mar- 
ried after  publication  of 
bans,  or  with  a  dispensation 
or  license; 

5.  Whether  it  was  with 
the  consent  of  their  father, 
mother,  tutor  or  curator,  or 
with  the  advice  of  a  family 
council,  when  such  consent 
or  advice  is  required; 

6.  The  names  of  the  wit- 
nesses, and  whether  they  are 
related  or  allied  to  the  par- 
ties, and  if  so,  on  which  side, 
and  in  what  degree; 

1  Vide  R.  S.  Q.  3458  et  B..  as  to  Internments  and  Deslnternments 
and  amendments  59  V.,  c.  28.  —  1  Ed.  VII,  c  23. 


7.  That  there  has  been  no 
o«pposition,  or  that  any  op- 
position made  has  been  dis- 
allowed. —  N.  76. 

CHAPTER  FOURTH. 

OF  ACTS  OF  BUKIAL.^ 

66.  No  burial  can  take 
place  before  the  expiration 
of,  twenty-four  hours  after 
the  decease;  and  whoever 
knowingly  takes  part  in  any 
burial  before  the  expiration 
of  such  time,  except  in  cases 
provided  for  by  police  reg- 
ulations, is  subject  to  a  pen- 
alty of  twenty  dollars.  — 
N.  77. 

66a.  It  belongs  solely  to 
the  Roman  lOatholic  eccle- 
siastical authority  to  design- 
ate the  place  in  the  ce- 
metery, in  which  each  in- 
dividual of  such  faith  shall 
be  buried;  and  if  the  deceas- 
ed cannot,  according  to  the 
canon  rules  and  laws,  in  the 
judgment  of  the  ordinary,  be 
interred  in  ground  consecrat- 
ed by  the  liturgical  prayers 
of  such  religion,  he  receives 
civil  burial,  in  ground  re- 
served for  that  purpose  and 
adjacent  to  the  cemetery.  — 
R.  S.  Q.,  5786.  •  « ^.«^1*4,.^«^M 

67.  The  act  of  burial  men'*"^'^ C* 
tions  the  day  of  the  burial,  i»t.«  « 
and  that  of  the  death,  if 
known;  the  names,  surnames, 
and  quality  or  occupation  of 
the  deceased;  and  it  is  sign- 
ed by  the  person  performing 
the  burial  service,  and  by 
two  of  the  nearest  relations 
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or  friends  there  present;  if 
they  cannot  sign,  mention  is 
made  thereof.  —  N.  79. 

68.  The  provisions  of  the 
two  preceding  articles  a;pply 
to  religious  communities  and 
hospitals  where  burials  are 
permitted.  —  N.  80. 

69.  When  there  is  any  sign 
or  indication  of  death  having 
been  caused  by  violence,  or 
when  there  are  other  circum- 
stances which  give  reason  to 
suspect  it,  or  when  the  death 
happens  in  any  prison,  asy- 
lum, or  place  of  forcible  con- 
finement other  than  lunatic 
asylums,  the  burial  cannot 
be  proceeded  with  until  it  is 
authorized  by  the  coroner  or 
other  officer  whose  duty  it  is 
to  inspect  the  body  in  such 
cases.  —  N.  81. 

69a.  The  body  of  no  person 
who  died  of  a  contagious 
disease  shall  be  disinterred 
until  after  the  expiration  of 
five  years  from  its  inter- 
ment or  of  such  period  as 
may  be  fixed  by  the  Provin- 
cial Board  of  Health. 

Subject  to  the  preceding 
provision  and  by  observing 
the  formalities  prescribed  by 
the  law  respecting  interments 
and  disinterments,  one  or 
more  bodies  may  be  removed 
from  any  ehurch,  chapel  or 
cemetery,  for  the  purpose  of 
building,  repairing  or  selling 
such  church,  chapel  or  ce- 
metery, or  re-interring  the 
bodies  in  another  part  of  the 
same  or  in  any  other  church, 
chapel  or  cemetery,  or  of  re- 
building or  repairing  the 
tomb    or    coffin    in    which    a 


body    is  buried.  —  E.  8.  Q. 
5787. 

CHAPTER  FIFTH. 

OF    ACTS    OF    RELIGIOUS    PRO- 
FESSION, /i*w,ju^ 

[0.  In  every  religious  com-  ^  *»  ' 
mimity   in    which    profession 
ma\  be  made  by  solemn  and         / 
perpetual  vows,  two  registers 
of  thX  same  tenor    are  kept, 
in    whwh    are    inscribed    the     / 
acts  establishing  the   taking  / 
of  such  Wows.  —  C.  34.  / 

71.  [These  registers  are/ 
numbered  and  initialed  like 
the  othen  registers  of  civ^l 
status,  ana  the  acts  are  in- 
scribed therein  in  the  manper 
prescribed  in  article  46.1'  — 
C.  45.  —  P.\l311  et  s.     ' 

72.  The  adts  set  forth  the 
names  and  surnames,  a^nd  the 
age  of  the  person  making 
profession,  the  place  of  her 
birth  and  the  names  and  sur- 
names of  her  father  and 
mother.  / 

They  are  sigived  by  the 
party,  by  the  simferior  of  the 
community,  by  me  bishop  or 
other  ecelesiastik  who  per- 
forms the  ceri^motay,  and  by 
two  of  the  ntiarest  relations, 
or  by  two  fyiends\who  were 
present. 

73.  The 
during  fivj^ 
one  of  the  duplical 
posited  /n  the  mann^ 
ed    in  /article    47, 
other /remains  with 
muni/y  to    form    pa 
records. 

74.  Extracts  of  such  Vegis- 
ters,  signed  and  certified  by 


registersl  are  used 
years,  a^er  which 
is  de- 
deelar- 
id     the 
^e  com- 
of  its 
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the  superior  of  the  com- 
muftit^  or  the  depositary  of 
one  ofthe  duplicates,  are  au- 
thentic, and  ace  delivered  by 
one  or  other  of  them  at  the 
option  aod  on  the  demand  of 
those  requiring  them. — C.  50. 

CHAPTER  SIXTH. 

OF      THE      BECTIFICATIOX     OF 

ACTS  AND  REGISTERS  OF 

CIVIL    STATUS. 

75.  If  an  error  have  been 
committed  in  the  entry  made 
in  the  register  of  an  act  of 
civil  status,  the  court  of 
original  jurisdiction  in  the 
office  of  which  such  register 
is  or  is  to  be  deposited  may, 
at  the  instance  of  any  inter- 
ested party,  order  such  error 
to  be  rectified  in  presence  of 
the  other  parties  interested. 
—  N.  99.  —  P.  1314  et  e. 

76.  The  depositaries  of  the 
registers,  on  receipt  of  a 
copy  of  any  judgment  of  rec- 
tification, are  bound  to  in- 
s^cribe  the  same  on  the  mar- 
gin of  the  act  so  rectified, 
and  if  there  be  no  margin, 
then  on  a  sheet  of  paper 
which  remains  annexed  there- 
to. 

77.  [If  an  act  which  ought 
to  have  b'cen  inserted  in  the 
register  be  entirely  omitted, 
the  same  court  may,  at  the 
instance  of  one  of  the  parties 
interested,  the  others  being 
notified,  order  that  such 
omission  be  siupplied,  and  the 
judgment  so  ordering  is  in- 
scribed on  the  margin  of  the 
said    register,    at    the    place 


where  the  act  so  omitted 
ought  to  have  been  entered, 
and  if  there  be  no  margin, 
then  on  a  sheet  of  paper 
which  remains  annexed  there- 
to.] —  N.  99. 

78.  The  judgment  of  rec- 
tification cannot,  at  any  time, 
be  set  up  against  those  who 
did  not  seek  it,  or  who  were 
not  duly  notified.  —  N.  100. 

CHAPTER  8EYENTH. 

OF    REPLACING    REGISTERS    OF 
CIVIL  STATUS  WHICH  HAVE 
BEEN  LOST  OR  DES- 
TROYED. 

78a.  Whenever  registers  of 
civil  status  have  been  lost  or 
destroyed,  in  whole  or  in 
part,  the  officer  charged  with 
keeping  them  anay,  upon  a 
resolution  of  the  fabrique, 
trustees,  or  religious  com- 
munity interested,  establish- 
ing such  loss  or  destruction," 
obtain  from  the  prothono- 
tary  of  the  district,  in  whose 
office  such  registers  are  de- 
posited, a  copy  of  the  whole 
or  of  any  part  thereof,  on 
payment  of  six  cents  for 
«ach  certificate  of  baptism  or 
of  burial,  and  of  eighteen 
cents  for  each  certificate  of 
marriage.  —  60  V.,  c.  50,  e.  3. 

786.  The  registers  and  books 
necessary  for  making  such 
copies  are  furnished  by  the 
fahrique,  trustees,  or  reli- 
gious community  interested, 
and  must  be  numbered  and 
initialed  in  the  manner  pre- 
scribed by  the  Code  of  Civil 
Pl-ocedure.  —  Id.  —  P.  1311. 
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Such  formality  may  be  ac- 
complished at  any  time  be- 
fore ithe  prothonotary'e  cer- 
tificate of  authenticity  is  af- 
fixed. —  4  Ed.  Vn,  c.  40,  s.  1. 

78c.  Such  copy  of  the  reg- 
isters must  be  a  fac  simile  of 
the  sole  existing  duplicate. — 
60  v.,  c.  50. 

78d.  The  certificate  of  au- 
tihenticity  of  such  copies  of 
registers  must  be  appended 
by  the  prothonotary  after 
the  last  entry  in  each  book 
or  register.  —  Id. 

78e.  Every  copy  of  reg- 
isters, so  authenticated  and 
delivered,  is  considered  as  an 
original  register  ;  and  ex- 
tracts, certified  by  the  de- 
positary of  the  Bald  reg- 
isters, are  authentic  ;  but 
such  depositary  must  declare, 
in  the  extracts  which  he 
delivers,  that  the  registers 
from  which  they  are  taken 
are  copies,  so  certified,  of 
the  only  existing  duplicate. 
—  Id. 

7Bf.  Any  person  authorized 
to  keep  registers  of  civil 
status  may,  with  the  au- 
thorization of  the  fabrique, 
trustees,  or  religious  com- 
munity interested,  at  the  ex- 
pense of  the  parish,  church, 
mission,  congregation  or  re- 
ligious eommunity  to  which 
he  is  attached,  replace,  in  so 
far  as  the  writing  may  be 
deciphered,  the  said  registers 
of  civil  status  kept  up  to  the 
year  1800,  in  his  custody,  by 
others,  reproducing  them  as 
exactly  a^  possible.  —  Id. 

785r.  Any  such  person,  so 
authorized  to  keep  registers 


of  civil  status,  after  having 
carefully  compared  such  copy 
kept  by  him  with  the  origin- 
al, must  affix  at  the  end 
thereof  a  certificate  attest- 
ing that  it  has  'been  examin- 
ed and  compared  and  that  it 
agrees  with  the  register  of 
which  it  is  a  copy. 

Such  certificate  is  made 
under  oath  before  the  pro- 
thonotary of  the  Superior 
Court  of  the  district. 

Such  copy  must  be  authen- 
ticated and  initialed  by  the 
prothonotaTy  before  being 
used.  —  Id. 

78ft.  Notwithstanding  the 
authenticity  of  such  copy, 
which  has  the  same  effect  as 
the  original  register,  the 
latter  must  be  preserved,  so 
that  reference  may  be  had 
thereto.  —  Id. 

78i.  Whenever  the  duplic- 
ate register  intended  for  de- 
posit in  the  office  of  the  pro- 
thonotary of  the  Superior 
Court,  has  been  lost  or  des- 
troyed in  whole  or  in  part, 
the  officer  charged  with  keep- 
ing the  same  shall,  upon  a 
resolution  of  the  fdhrique, 
trustees  or  religious  com- 
munity interested,  establish- 
ing such  loss  or  destruction, 
make,  in  a  register  numbered 
and  initialed  as  provided  in 
the  Code  of  Civil  Procedure, 
a  fac  simile  copy  of  the 
whole  or  any  part  of  the  sole 
existing  duplicate  of  such 
register  in  his  possession, 
and  shall  certify  to  the  same 
under  oath  before  the  proto- 
notary. 

Such  copy  shall  thereurpon 
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be  and  remain  deposited  in 
the  office  of  the  protonotary 
and  shall  have  the  eame  ef- 
fect as  the  duplicate  lost  or 
destroyed. — 62  V.,  c.  48,  s.  1. 
The  register  may  thus  be 
numbered  at  any  time  before 
the  authenticity  thereof  is 
attested  by  the  protonotary. 
—  4  Ed.  VII,  c.  40. 
<C^  78;.  Whenever  the  duplic- 
ate of  a  register  of  civil 
status,  deposited  in  the  offi.ce 
of  the  court,  is  lost  or  des- 
troyed wholly  or  in  pant,  the 
Lieutenant-Governor  in  >Goun- 
cil  may  authorize  a  compe- 
tent person,  to  make  in  a 
register  paged,  initialed  and 
authenticated  as  required  by 
■  article   1311  of  the  Code  of 


Civil  Procedure,  an  exact 
copy  of  the  existing  duplic- 
ate, and  the  official  who  has 
charge  of  such  duplicate  shall 
place  it  at  the  disposal  of 
the  person  authorized  to 
make  such  copy. 

Sueh  person  after  having 
carefully  compared  the  copy 
he  has  made,  with  the  origin- 
al, shall  place  at  the  end  of 
such  copy  a  certificate  under 
oath  taken  before  the  pro- 
thonotary,  that  it  has  been 
compared  and  found  correct. 

The  ccxpj  so  certified,  shall 
be  deposited  and  remain  in 
the  office  of  the  court,  and 
shall  have  the  same  effect  as 
an  original  register.  —  9  Ed. 
VII,  c.  69,  s.  1. 


TITLE     THIRD 
OF  DOMICILE. 


79.  The  ^nmTftilft  of  a  per- 
son, for  all  civil  purposes,  is 
at  the  place  where  he  has 
his  principal ^tahllah.ineTit. — 
N.  102.  —  C.  6,  63,  1152.  — 
P.  94  et  s. 

80.  Change  of  domicile  is 
effected  by  actual  residence 
in  another  place,  coupled 
with  the  intenlioji  of  ith.e 
person  to  make  it  the  seat 
of  his  principal  establish- 
ment— N.  103. 

81.  The  proof  of    such  in- 


tentJQD  results  from  the  j|t- 
clarations  of  the  person  and 
from  the  circumstances  of 
the  case.  —  N.  104,  105. 

82.  4_  Person  appointed  to 
fill  a  temporary  or  revocable 
public  office,  retains  his 
former  doniicile,  unless  he 
manifests  a  contrary  inten- 
tion.—N.   106. 

83.  A  married  woman,  not 
separated  from  bed  and 
board,  has  no  other  domicile 
than  that  of  her  husband. 
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The  domicile  of  an  un- 
emancipated  minor  is  with 
his  father  and  mother,  or 
with  his  tutor. 

The  domicile  of  a  person 
of  the  age  of  majority  inter- 
dieted  for  insanity  is  with 
his  curator.  —  N.  108.  — 
C:  175,  207,  244,  290,  343. 

84.  The  domicile  of  persona 
of  the  a^e  of  majority,  who 
serve  or  work  contin-uoualy 
for  others,  is  at  th«  residence 
of  those  whom  they  serve 
or  for  whom  they  work,  if 
they  reside  in  the  same 
house.  —  I^.  109. 

85.  When  the  parties  to  a 


deed  have,  for  the  purpose  of 
such  deed,  made  election  of 
domicile  in  any  other  place 
than  their  real  domicile,  all 
notifications,  demands  and 
suits  relating  thereto  may  be 
made  at  the  elected  domicile, 
and  before  the  judge  of  such 
domicile.  —  P.  129,  585. 

The  _f act  of  dating  a  pro- 
missory note  or  otTier  writing 
whatever  at  a  place,  or  of 
making  it  payable  at  a  place, 
other  than  that  where  it  was 
really  made  and  passed,  does 
not  constitute  an  election  of 
domicile  at  such  place.  — 
63  v.,  38.  —  N.  111.  —  C. 
1152,  1163,  1165,  2136. 


TITLE     FOUETH 
OP  ABSENTEES. 


QENERAI,   PROVISION. 

86.  An  absentee,  within 
the  meaning  of  this  title,  is 
one  who,  having  had  a  dom- 
icile in  Lower  Canada,  has 
disappeared,  without  any  one 
having  received  intelligence 
of  his  existence. 

CHAPTEE  FIRST. 

OF   CTTRATORSHIP   TO   AB- 
SENTEES. 

87.  If  it  be  necessary  to 
provide  for  the    administra- 


tion of  the  property  of  an 
absentee  who  has  no  at- 
torney, or  whose  attorney  is 
unknown  or  refuses  to  act,  a 
curator  may  be  appointed 
for  that  purpose. — N.  112. — 
C.  347  et  s. 

88.  The  necessity  for  such 
appointment  is  determined, 
at  the  instance  of  those  in- 
terested, on  the  advice  of  a 
family  council  called  and 
composed  in  the  manner  pro- 
vided in  the  title  Of  Minor- 
ity, Tutorship  and  Emancipa- 
tion, and  homologated  by  the 
court,     or     by     one     of     its 
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judges,  or  by  the  prothono- 
tary.  —  N.  115.  —  C.  250 
et  8.  —  P.  1331,  1337. 

89.  Curators  to  the  prop- 
erty of  absentees  make  oath 
faithfully  to  fulfil  the  duties 
of  their  office  and  to  ac- 
count. —  C.  347a. 

90.  The  curator  is  bound  to 
cause  to  be  made,  in  notarial 
form,  a  faithful  inventory 
and  valuation  of  all  the  prop- 
erty committed  to  his  charge, 
and  for  his  administration 
he  is  liable  to  the  same 
obligations  as  those  to  which 
tutors  are  subject.  —  C.  290 
et  s.  —  P.  1387  et  s. 

91.  The  powers  of  such 
curator  extend  to  acts  of  ad- 
ministration only  ;  he  can 
neither  alienate,  pledge  nor 
hypothecate  the  property  of 
the  absentee. 

92.  The  curatorship  to  the 
absentee  is  brought  to  an 
end: 

1.  By  his  return; 

2.  By  his  sending  a  power 
of  attorney  to  the  curator  or 
to  any  other  person; 

3.  By  his  heirs  being  au- 
thorized to  take  provisional 
possession  of  his  property,  in 
the  cases  provided  by  law. 

CHAPTER  SECOND. 

OF     THE      PEOVISIONAI,     POS- 
SESSION  OF   THE   HEIKS 
OF    ABSENTEES. 

93.  Whenever  a  person  has 
ceased  to  appear  at  his  dom- 
icile or  place  of  residence, 
and  has  not  been  heard  of 
for  a  period  of  (five)  years, 
his  presumptive  heirs  at  the 


time  of  his  departure  or  of 
the  latest  intelligence  receiv- 
ed, may  obtain  from  the 
court  or  the  judge  authority 
to  take  provisional  possession 
of  his  property,  on  giving 
security  for  their  due  ad- 
ministration of  it.  —  N.  120, 
121,  122.  —  60  v.,  c.  50,  s.  4. 
—P.  1422  et  B. 

94.  Provisional  possession 
imay  be  authorized  before 
the  expiration  of  such  delay, 
if  it  be  established  to  the 
satisfaction  of  the  court  or 
the  judge  that  there  are 
strong  presumptions  that  the 
absentee  is  dead.  —  jST.  117. 
—  60  v.,  c.  50,  s.  5. 

95.  In  pronouncing  on  such 
demand,  the  court  or  the 
judge  takes  into  account  the 
reasons  of  the  absence  and 
the  causes  which  may  have 
prevented  the  reception  of 
intelligence  concerning  the 
absentee.  —  N.  117.  —  60  V., 
c.  50.,  8.  6. 

96.  Provisional  possession 
is  a  trust  which  gives  to 
those  who  obtain  it,  the  ad- 
ministration of  the  property 
of  the  absentee  and  makes 
them  liable  to  account  to  him 
or  to  his  heirs  and  legal  re- 
presentatives. —  N.  125.  — 
C.  2039. 

97.  Those  who  have  ob- 
tained provisional  possession 
are  bound  to  make  an  in- 
ventory, before  a  notary,  of 
the  movable  property  and 
title  deeds  of  the  absentee, 
[and  to  cause  the  immov- 
able property  to  be  visited 
by  skilled  persons  for  the 
purpose    of    ascertaining    its 
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condition.  Their  report  is 
homologated  by  the  court  or 
the  judge,  and  the  costs  are 
paid  out  of  the  absentee's 
property.] 

The  court  or  the  judge 
which  granted  the  possession 
may,  if  there  be  ground  for 
it,  order  the  sale  of  the  mov- 
ables or  of  any  part  of  them; 
in  which  case,  the  price  of 
such  sale  is  invested,  as  are 
also  all  rents,  issues  and 
profits  accrued.  —  IN.  126.  — 
60  v.,  c.  50,  e.  7.  —  P. 
1387  et  s. 

98.  If  the  absence  have 
continued  during  thirty  years 
from  the  day  of  the  disap- 
pearance, or  from  the  latest 
intelligence  received,  or  if  a 
hundred  years  have  elapsed 
since  his  birth,  the  absentee 
is  reputed  to  be  dead  from 
the  time  of  his  disappearance 
or  from  the  latest  intel- 
ligence received;  in  conse- 
quence, if  provisional  pos- 
session have  been  granted, 
the  sureties  are  discharged, 
the  partition  of  the  property 
may  be  demanded  by  the 
heirs  or  others  having  a  right 
to  it,  and  the  provisional 
possession  becomes  absolute. 
—  N.  129. 

99.  Notwithstanding  the 
presumptions  mentioned  in 
the  preceding  article,  the 
succession  of  the  absentee 
devolves  from  the  day  on 
which  he  is  proved  to  have 
died,  to  the  heirs  entitled  at 
such  time  to  his  estate;  and 
those  who  have  been  in  the 
enjoyment  of  the  absentee's 
property   are   bound    to   res- 


tore it.  —  N.  130.  —  C,  601. 

100.  If  the  absentee  re- 
appear, or  if  his  existence  be 
proved  during  the  provision- 
al possession,  the  judgment 
granting  it,  ceases  to  have 
effect.  —  N.  131. 

101.  If  the  absentee  re- 
appear, or  if  his  existence  be 
proved,  even  after  the  expir- 
ation of  the  hundred  years  of 
life  or  of  the  thirty  years  of 
absence,  as  mentioned  in  art- 
icle 98,  he  recovers  his  prop- 
erty in  the  condition  in  which 
it  then  is,  and  the  price  of 
what  has  been  sold,  or  the 
property  arising  from  the  in- 
vestment of  such  price.  — 
N.  132.  —  C.  2203,  2232. 

102.  The  children  and  di- 
rect descendants  of  the  ab- 
sentee may  likewise,  within 
the  thirty  years  from  the 
time  at  which  the  said  pos- 
session becomes  absolute, 
claim  the  restitution  of  his 
property,  as  mentioned  in 
the  preceding  article.  — 
N.  133. 

103.  After  the  judgment 
authorizing  provisional  pos- 
session, persons  having 
claims  against  the  absentee 
can  only  enforce  them 
against  those  who  have  been 
authorized  .to  take  posses- 
sion. —  N.  134. 

CHAPTER  THIRD. 

OF  THE  EFFECT   OF  ABSENCE  IN 
KELATION  TO  CONTINGENT 
RIGHTS  WHICH  MAY  AC- 
CKUE   TO    THE   AB- 
SENTEE. 

104.  Whoever      claims      a 
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right  accruing  to  an  ab- 
sentee must  prove  that  such 
absentee  was  Jiving  at  the 
time  the  right  accrued  ;  in 
default  of  such  proof  his  de- 
mand is  not  admitted.  — 
N.  135. 

105.  If  an  absentee  be 
called  to  a  succession,  it  de- 
volves exclusively  to  those 
who  would  have  shared  with 
him,  or  to  those  who  would 
have  succeeded  in  his  stead. 
—  N.  136. 

106.  The  provisions  of  the 
two  preceding  articles  do 
not  affect  actions  for  the  re- 
covery of  inheritances  and 
of  other  rights,  which  ac- 
tions belong  to  the  absentee, 
his  heirs  and  legal  repre- 
sentatives, and  are  only  ex- 
tinguished by  the  lapse  of 
time  required  for  prescrip- 
tion.—<N.  107.— €.  2203,  2232. 

107.  So  long  as  the  ab- 
sentee does  not  reappear,  or 
actions  are  not  brouight  on 
his  behalf,  those  to  whom 
the  succession  has  devolved 
make  the  profits  received  by 
them  in  good  faith  their 
own.— K    138.— C.    411,  412. 

CHAPTER  FOURTH. 

OF  THE  EFFECTS  OF  ABSENCE 

IN  KELATION  TO  MAR- 

BIAOE. 

108.  The  presumptions  of 
death  arising  from  absence, 
whatever  be  its  duration,  do 
not  apply  in  the  case  oi  mar- 
riage; the  husband  or  wife 
of  the  absentee  cannot 
marry  again  without  produc- 


ing positive  proof  of  the 
death  of  such  absentee.  — 
C.  118,  185. 

109.  If  there  be  commu- 
nity of  property  between 
the  consorts,  such  community 
is  provisionally  dissolved, 
from  the  day  of  the  demand 
to  that  effect  by  the  pre- 
sumptive heirs,  after  the 
time  required  for  obtaining 
authority  to  take  possession 
of  the  absentee's  property, 
or  from  the  date  of  the 
action  that  the  consort  who 
is  present  brings  against 
them,  for  the  same  purpose; 
and  in  these  cases,  the  liq- 
uidation and  partition  of  the 
property  of  the  community 
may  be  proceeded  with  on 
the  demand  of  such  consort, 
or  of  the  persons  authorizc»d 
to  take  provisional  posses- 
sion, or  of  any  other  parties 
interesteed.  —  C.  1310. 

110.  In  the  cases  provided 
(for  in  the  preceding  article, 
the  covenants  and  rights  of 
the  consorts,  dependent  on 
the  dissolution  of  the  com- 
munity, become  effective  and 
absolute.  —  C.  1310. 

111.  If  the  husband  be  the 
absentee,  the  wife  may  ob- 
tain possession  of  all  the 
matrimonial  profits  and  ad- 
vantages resulting  from  the 
law  or  from  her  marriage 
contract;  but  on  condition  of 
giving  good  and  sufficient 
security  to  account  for  and 
restore  all  that  she  shall 
have  so  received,  should  the 
absentee  return.  —  C.  1404, 
1438. 

112.  If  the  absent  consort 
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have  no  relations  entitled  to 
his  succession,  the  consort 
who  is  present  may  obtain 
provisional  possession  of  the 
property.  —  N.  140.  —  C, 
606,  636. 

CHAPTER  FIJFTH 

Ol-  THE  CARE  OF  MINOR  CHIL- 
DREN OF  A  FATHER  WHO 
HAS  DISAPPEARED. 

113.  If  a  father  have  dis- 
appeared, leaving  minor 
children    issue    of    his    mar- 


riage, the  mother  has  the 
care  of  such  children  and 
exercises  all  the  rights  of 
her  husband  as  to  their  per- 
son and  as  to  the  admin- 
istration of  their  property, 
until  a  tutor  is  appointed. — 
N.  141.  —  C.  243  et  s.,  245, 
264,  282. 

114.  After  the  disappear- 
ance of  the  father,  if  the 
mother  be  dead  or  unable  to 
administer  the  property,  a 
provisional  or  a  permanent 
tutor  may  be  appointed  to 
the  minor  children. — N.  142. 


TITLE    FIFTH 

OF  MAItRIAGE. 


CHAPTEE  FIRST. 

OF    THE    QUALITIES   AND   CON- 
DITIONS NECESSARY  FOR 
CONTRACTING  MAR- 
RIAGE. 

115.  A  man  cannot  con- 
tract marriage  before  the 
full  age  of  fourteen  years, 
nor  a  woman  before  the  full 
age  of  twelve  years.  —  N. 
144.  —  C.  153,  154. 

116.  There  is  no  marriage 
when  there  is  no  consent.  — 
N.  146.  —  C.  148,  149. 

117.  Impotency,  natural  or 
accidental,  existing  at  the 
time  of  the  marriage,  renders 
it  null;  but  only  if  such  im- 


potency    be     apparent     and 
manifest. 

This  nullity  cannot  be  in- 
voked by  any  one  but  the 
party  who  has  contracted 
with  the  impotent  person, 
rnor  at  any  time  after  three 
"years  from  the  marriage.  — 1 
N.  180,  313. 

118.  A  second  marriage 
cannot  be  contracted  before 
the  dissolution  of  the  first. — 
N.  147.  —  C.  108,  136,  185, 
206. 

119.  Children  who  have 
not  reached  the  age  of 
twenty-one  years  must  ob- 
tain the  consent  of  their 
father  and  mother  before 
contracting     marriage  ;      in 
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case  of  disagreement,  the 
consent  of  the  father  suf- 
fices. —  N.  148.  —  C.  137, 
150,  151,  243. 

120.  If  one  of  them  be 
dead  or  unable  to  express 
his  will,  the  consent  of  the 
other  suffices.  —  N.  149. 

121.  A  natural  child  who 
has  not  reached  the  age  of 
twenty-one  years  must  be 
authorized,  before  contract- 
ing marriage,  by  a  tutor  ad 
hoc  duly  appointed  for  the 
purpose.  —  N.  159.  —  C.  150, 
151. 

122.  If  there  be  neither 
father  nor  mother,  or  if  both 
be  unable  to  express  their 
will,  minor  children,  before 
contracting  marriage,  must 
obtain  the  consent  of  their 
tutor,  or,  in  cases  of  eman- 
cipation, their  curator,  who 
is  bound,  before  giving  such 
consent,  to  take  the  advice 
of  a  family  council,  duly 
called  to  deliberate  on  the 
subject.  —  N.  160.  —  C.  138, 
et  s.,  150,  151. 

123.  Respectful  requisitions 
to  the  father  and  mother  are 
no  longer  necessary. 

124.  In  the  direct  line, 
marriage  is  prohibited  be- 
tween ascendants  and  des- 
cendants, and  between  per- 
sons connected  by  •alliance, 
whether  they  are  legitimate 
or  natural.  —  N".  161.  —  C. 
152,  155. 

125.  In  the  collaiteral  line, 
marriage  is  prohibited  be- 
tween    brother     and    sister, 


legitimate  or  natural,  and 
between  those  connected  in 
the  same  degree  by  alliance 
whether  they,  are  legitimate 
or  natural; [but  it  is  permit- 
ted between  a  man  and  his 
deceased  wife's  sister.  —  E. 
S.  Q.,  6230,  and  45  V.,  C.  c. 
42.  —  N.  162.    - 

126.  Marriage  is  also  pro- 
hibited between  uncle  and 
niece,  aunt  and  nephew.  — 
53  v.,  C.  36,  s.  1.  —  N.  163.^ 

127.  The  other  imped- 
iments recognized  according 
to  the  different  religious 
persuasions,  as  resulting 
from  relationship  or  affinity 
or  from  other  causes,  remain 
subject  to  the  rules  hitherto 
followed  in  the  different 
churches  and  religious  com- 
munities. 

The  right,  likewise,  of 
granting  dispensations  from 
such  impediments  appertains, 
as  heretofore,  to  those  who 
have  hitherto  enjoyed  it.  — 
C.  129. 

CHAPTER  SECOND. 

OP   THE   FORMALITIES   llELAT- 
ING      TO      THE      SOLEM- 
NIZATION OF  MAR- 
RIAGE. 

128.  Marriage  must  be  sol- 
emnized openly,  by  a  compe- 
tent officer  recognized  by 
law.  —  N.  165.  —  C.  156. 

129.  All  priests,  rectors, 
ministers  and  other  officers 
authorized    by    law  to  keep 


^  Vide  53  v..  C.  c.  36,  allowiuK    marria^    between  a  man  and 
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registers  of  acts  of  civil  sta- 
tus, are  competen't  to  solem- 
nize marriage. 

But  none  of  the  officers 
thus  authorized,  can  be  com- 
pelled to  soleranis^e  a  mar- 
riage to  which  any  imped- 
iment exists  a-ccording  to 
the  doctrine  and  belief  of 
his  religion,  and  the  disci- 
pline of  the  church  to  which 
he  belongs.  —  C.  44,  127. 

130.  The  publications  of 
bans,  required  by  articles  57 
and  58,  are  made  by  the 
priest,  minister  or  other  of- 
ficer, in  the  church  to  which 
the  parties  belong,  at  morn- 
ing service  or,  if  there  be 
no  morning  service,  at  even- 
ing service,  on  three  Sun- 
days or  holydays,  and  in 
the  case  of  persons  belonging 
to  the  Jewish  religion,  on 
three  Saturdays  or  holidays,  i 
with  reasonable  intervals.  If  ' 
the  parties  belong  to  differ- 
ent churches,  these  publica- 
tions take  place  in  each  of 
such  churches.  —  C.  60,  157. 
—  3  Ed.  VII,  c.  47. 

131.  If  the  actual  domicile  J 
of  the  parties  to  be  married  j 
has  not  been  established  by  ■ 
a  residence  of  six  months  at 
least,   the   publications   must 
also  be  made  ast  the  place  of 
their  last  domicile  in  Lower 
Canada.  —  C.  63. 

132.  [If  their  last  domicile 
be  out  of  I/ower  Canada, 
and  the  publications  have 
not  been  made  there,  the 
ficer  who,  in  that  ease,  so 
emnizes  the  marriage,  is 
bound  to  ascertain  that  there 
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is   no   legal    impediment   be- 
tween the  parties.] 

133.  If  the  parties  or  either 
of  them  be,  in  so  far  as  re- 
gards marriage,  under  the 
authority  of  others,  the  bans 
must  be  also  published  at  the 
place  of  domicUe  of  those 
under  whose  power  such 
parties  are.  —  N.  168. 

134.  The  authorities  who 
have  hitherto  held  the  right 
to  grant  licenses  or  dispen- 
sations for  marriage,  may 
exempt  from  such  publica- 
tions.—N".    169.-4C.    59,  59a. 

135.  A  marriage  solemniz- 
ed out  of  Lower  Canada  be- 
tween two  persons,  either  or 
both  of  whom  are  subject  to 
its  laws,  is  valid,  if  solem- 
nized according  to  the  form- 
alities of  the  place  where  it 
is  performed,  provided  that 
the  parties  did  not  go  there 
with  the  intention  of  evad- 
ing the  law. — N.  170. — C.  7. 

CHAPTEE  THIRD. 

OF  OPPOSITIONS  "TO  MARRIAGE. 

136.  The  solemnizing  of  a 
marriage  may  be  opposed  by 
any  person  already  married 
to  one  of  the  parties  intend- 
ing to  contract.  —  N.  172.  — 
C.  118,  185. 

137.  The  marriage  of  a 
minor  may  be  oppo^d  by  his 
father  or,  in  default  of  the 
latter,  by  his  mother.  —  N. 
173.  —  C.  119,  120. 

138.  In  default  of  both 
father  and  mother,  the  tutor 
or,  in  cases  of  emancipation, 
the  curator  may  also  oppose 
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the  marriage  of  auch  minor. 
—  N.  175.  —  60,  v.,  c.  50.  — 
C.  122.  —  P.  1111. 

139.  If  there  be  neither 
father  nor  mother,  tutor  nor 
curator,  or  if  the  tutor  or 
curator  have  con&ented  to 
the  marriage  without  taking 
the  advice  of  a  family  coun- 
cil, the  grandfathers  and 
grandmothers,  the  uncles 
and  aunts,  and  the  cousina- 
german,  who  are  of  full  age, 
may  oppose  the  marriage  of 
their  minor  relative  ;  but 
only  in  the  two  following 
cases: 

1.  When  a  family  council, 
which,  according  to  article 
122,  shoTild  have  been  con- 
sulted, has  not  been  so; 

2.  When  the  party  to  be 
married  is  insane. — 'N.   174. 

140.  When  opposition  is 
made  under  the  circumstan- 
ces and  by  any  of  the  per- 
sons me-ntioned  in  the  pre- 
ceding article,  if  the  minor 
have  neither  tutor  nor  cur- 
ator, the  opposant  is  bound 
to  cause  one  to  be  appoint- 
ed; if  the  minor  have  al- 
ready a  tutor  or  curator,  who 
has  eonsenited  to  the  mar- 
riage without  consulting  a 
family  council,  the  opposant 
must  cause  a  tutor  ad  hoc  to 
be  appointed;  in  order  that 
such  tutor,  curator,  or  tutor 
ad  hoc  may  represent  the  in- 
terests of  the  minor  in  such 
opposition. 

141.  [If  a  person  about  to 
be  married,  being  of  the  age 
of  majority,  be  insane,  and 
not    interdicted,    the    follow- 


ing persons  may  oppose  the 
marriage,  in  the  following 
order: 

1.  The  father,  and  in  his 
default,  the  mother; 

2.  In  default  of  both  father 
and  mother,  the  grandfathers 
and  grandmothers; 

3.  In  default  of  the  latter, 
the  brothers  or  sisters,  un- 
cles or  aunts,  or  eousins- 
german,  of  the  age  of  major- 
ity ; 

4.  In  default  of  all  the 
above,  those  related  or  allied 
to  such  person  who  are  qual- 
ified to  take  part  in  the 
meeting  of  a  family  council, 
which  should  be  consulted  as 
to  the  interdiction.] 

142.  When  the  opposition 
is  founded  on  the  insanity  of 
the  person  about  to  be  mar- 
ried, the  opposant  is  bound 
to  apply  for  the  interdiction 
and  to  have  it  pronounced 
without  delay.  —  N".  174.  — 
C.  325  et  s. 

143.  [Whatever  may  be  the 
quality  of  the  opposant, 
it  is  his  duty  to  adopt  and 
follow  up  the  formalities  and 
proceedings  necessary  to  have 
his  opposition  brought  be- 
fore the  court  and  decided 
within  the  legal  delays,  a  de- 
mand for  its  dismissal  not 
being  required;  in  default  of 
his  so  doing,  the  opposition  is 
regarded  as  never  having 
made,  and  the  marriage  cer- 
emony is  proceeded  with, 
notwithstanding.]  —  C.  61, 
62,  65,  $  7. 

144.  The  Code  of  Civil 
Procedure  contains  th«  rules 
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as  to  the  form,  contents  and 
notification  of  oppositions  to 
marriage,  as  well  as  those 
relative  to  the  peremption 
mentioned  in  the  preceding 
article,  and  to  the  other  pro- 
ceedings required.  —  P.  1105 
et  s. 

145.  Repealed  by  60  V.,  c. 
50,  s.  9. 

146.  Repealed  by  60  V.,  c. 
50,  s.  9,  and  placed  in  the 
Code  of  Civil  Procedure, 
arts.  1105  and  1112. 

147.  If  the  opposition  is 
dismissed,  the  opposants, 
other  than  the  father  and 
mother,  are  liable  for  dam- 
ages according  to  circum- 
stances, without  prejudice  to 
the  condemnation  to  costs,  in 
the  manner  stated  in  the 
Code  of  Civil  Procedure,  60 
v.,  c-  50,  s.  10.  —  N.  179.  — 
P.  1113. 

CHAPTER  FOURTH. 

OF     ACTIONS     FOB     ANNtTLING 
MARRIAGE. 

148.  A  marriage  contracted 
without  the  free  consent  of 
both  parties,  or  of  one  of 
them,  can  only  be  attacked 
by  such  parties  themselves, 
or  by  the  on'e  whose  consent 
was  not  free. 

When  there  is  error  as  to 
the  person,  the  marriage  can 
only  be  attacked  by  the 
party  led  into  error.  —  N. 
180.  —  C.  116. 

149.  [In  the  cases  of  the 
preceding  article,  the  party 
who  has  continued  cohabita- 


tion during  six  months  after 
having  acquired  full  liberty 
or  become  aware  of  the  er- 
ror, cannot  seek  the  nullity 
of  the  marriage.]  —  N.  181. 

150.  A  marriage  contract- 
ed without  the  consent  of 
the  father  or  mother,  tutor 
or  curator,  or  without  the 
advice  of  a  family  council, 
in  cases  where  such  consent 
or  advice  was  necessary,  can 
only  be  attacked  by  those 
whose  consent  or  advice  was 
required.  —  iN.  182.  —  C. 
119  et  s. 

151.  [In  the  cases  of  art- 
icles 148  and  150,  an  action 
for  annuling  marriage  cannot 
be  brought  by  the  husband 
or  wife,  tutor  or  curator,  or 
by  the  relations  whose  con- 
sent is  Tequdred,  if  the  mar- 
riage have  been  either  ex- 
pressly or  taicitly  approved 
by  those  whose  consent  was  , 
necessary;  nor  if  six  months 
have  been  allowed  to  elapse 
without  complaint  on  their 
part  since  they  beoame  aware 
that  the  marriage  had  taken 
place.]  —  N.  183. 

152.  Any      marriage     con- 
tracted   in   contravention    of        ^^ 
article  124,  125  and  126,  may  i-«      , 
be   contested   either   by   the        eju 
parties  themselves,  or  by  any 

of  those  having  an  interest 
therein.  —  N.  184.  —  C.  155. 

153.  But  a  marriage  con- 
tracted before  the  parties  or 
either  of  them  have  attained 
the  age  required,  can  no 
longer  be  contested: 

1.  When  six  months  have 
elapsed    since    the    party    or 
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parties     have     attained    the 
proper  age; 

2.  When  the  wife,  under 
that  age,  has  eonceived  be- 
fore the  termination  of  the 
six  months.  —  N.  185.  — 
C.  115. 

154.  The  father,  mother, 
tutor  or  curator,  or  the  rela- 
tions who  have  consented  to 
the  marriage,  in  the  oases 
mentioned  in  the  preceding 
article,  are  not  allowed  to 
Boek  the  nullity  of  such  mar- 
riage. —  N.  186. 

155.  In  the  cases  referred 
to  in  article  152,  where  the 
action  for  annulling  the  mar- 
riage belongs  to  all  those  in- 
terested, the  interest  must  be 
<^yi sting  and  actual^  to  per- 
mit the  Exercise  of  the  right 
of  action  by  the  grandpar- 
ents, collateral  relatives,  chil- 
dren born  of  another  mar- 
riage, and  third  persons.  — 
N.  187. 

156.  Every  marriage  which  i 
has  not  been  contracted 
openly,  nor  solemnized  before  ; 
a  competent  officer,  may  be 
contested  by  the  parties 
them;selves  and  by  all  those 
who  have  an  existing  and 
actual  interest,  sa%'ing  the 
right  of  the  court  to  decide 
according  to  the  circumstan- 
ces. —  N.  191.  —  C.  128. 

157.  [If    the     publications 
required  were  not  made,   or  ' 
their    omissions    supplied  by 
means   of  a    dispensation    or  i 
licence,  or    if    the    legal   or  i 
usual  intervals  for  the  pub-  t 
lications  or  the  solemnization  ; 
have  not  elapsed,  the  officer 
solemnizing      the      marriage 


under  such  circumstances,  is 
liable  to  a  penalty  not  ex- 
ceeding five  hundred  dollars.] 
—  N.  192.  —  C.  57,  59,  130. 

158.  [The  penalty  imposed 
by  the  preceding  article  is  in 
like  manner  incurred  by  any 
officer  who,  in  the  execution 
of  the  duty  imposed  upon 
him,  or  which  he  has  under- 
taken, as  to  the  solemniza- 
tion of  a  marriage,  con- 
travenes the  rules  prescribed 
in  that  respect  by  the  differ- 
ent articles  of  the  present 
title.]  —  N.  193. 

159.  No  one  can  claim  the 
title  of  husband  or  wife  and 
the  civil  effects  of  marriage, 
unless  he  produces  a  certif- 
icate of  the  marriage,  as  in- 
scribed in  the  registers  of 
civil  status,  except  in  the 
cases  provided  for  by  article 
51.  —  N.  194. 

160.  Possession  of  the  sta- 
tus does  not  dispense  those 
who  pretend  to  be  husband 
and  wife,  from  producing 
the  certificate  of  their  mar- 
riage. —  X.  915. 

161.  When  the  parties  are 
in  possession  of  the  status, 
and  the  certificate  of  their 
marriage  is  produced,  they 
cannot  demand  the  nullity  of 
such  act.  —  N.  196. 

162.  Nevertheless,  in  the 
case  of  articles  159  and  160, 
if  there  be  children  issue  of 
two  persons  who  lived  pub- 
licly as  husband  and  wife, 
and  who  are  both  dead,  the 
legitimacy  of  such  children 
cannot  be  contested  solely  on 
the  pretext  that  no  certif- 
icate is   produced,   whenever 
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tmeh  legitimacy  is  supported 
by  possession  of  the  status 
uncontradicted  by  the  act  of 
birth.  —  N.  197.  —  C.  230, 
231. 

163.  A  marriage  although 
declared  null,  produc«s  civil 
effects,  as  well  with  regard 
to  the  husband  and  wife  as 
with  regard  to  the  children, 
if  contracted  in  good  faith. 
—  N.  201.  I 

164.  If  good  faith  exist  on  ! 
the  part  of  one  of  the  parties  I 
only,  the  marriage  produces 
civil  effects  in  favor  of  such 
party  alone  and  in  favor  of  i 
the  children  issue  of  the  ' 
marriage.  —  N.  202.  I 

CHAPTER  FIFTH. 

OF  THE    OBLIGATIONS   ARISING   j 
FROM  MARRIAGE. 

165.  Husband  and  wife  ! 
contract,  by  the  mere  fact  of  I 
marriage,  the  obligatioBi  to  j 
JBaifliaia_aaiJiriug,up  their  i 
chxldrenT^—  C,  N.  203.  —  \ 
C.  215.  1 

166.  Children  are  bound  to  j 
maintain  their  father,  moth- 
er and  other  ascendants,  who  j 
are  in  want.  —  N.  205. 

167.  Sons-in-law  and  daugh- 
ters-in-law are  also  obliged, 
in  like  circumstances,  to  I 
maintain  their  father-in-law 
and  mother-in-law,  but  the 
obligation  ceases: 

1.  When  the  mother-in-law 
contracts  a  second  marriage; 

2.  When  the  consort, 
through  whom  the  affinity 
existed,  and  all  the  children 
issue  of  the  marriage,  are 
dead.  —  N.  206. 


168.  The  obligations  which 
result  from  these  provisions 
are  reeiprocal.  —  N.  207. 

169.  Maintenance  is  only 
granted  in  proportion  to  the 
wants  of  the  party  claiming 
it  and  the  fortune  of  the 
party  by  whom  it  is  due.  — 
N.  208.— P.  551,  594,  $,  7, 
599,  $,  4. 

170.  Whenever  the  condi- 
tion of  the  party  who  fur- 
nishes or  of  the  party  who 
receives  maintenance  is  so 
changed  that  the  one  can  no 
longer  give  or  the  other  no 
longer  needs  the  whole  or 
any  part  of  it,  a  discharge 
from  or  a  reduction  of  such 
maintenance  may  be  deanand- 
ed.  —  N.  209. 

171.  If  the  person  who 
owes  a  maintenance,  justify 
that  he  cannot  pay  an 
alimentary  pension,  the  court 
may  order  such  person  to  re- 
ceive and  maintain  in  his 
house  the  party  to  whom 
such  maintenance  is  due.  — 
N.  210. 

172.  The  court  likewise  de- 
cides whether  the  father  or 
mother,  who,  although  able 
to  pay,  offers  to  receive  and 
maintain  the  child  to  whom 
a  maintenance  is  due,  shall 
in  that  ease  be  exempted 
from  paying  an  aJimentary 
pension.  —  N.  211. 

CHAPTER  SIXTH. 

OF    THE    RESPECTIVE    BIGHTS 
AND  DUTIES  OF  HUS- 
BAND AND  WIFE. 

173.  Husband  and  wife  mu- 
tually owe  each  other  fidelity. 
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succor  and  assistance.  —  N. 
212. 

174.  A  husband  owes  pro- 
tection to  his  wife;  a  wife 
obedience  to  her  husband.  — 
N.  213. 

175.  A  wife  is  obliged  to 
live  with  her  husband,  and 
to  follow  him  wherever  he 
thinks  fit  to  reside.  The  hus- 
band is  obliged  to  receive 
her  and  to  supply  her  with 
all  the  necessaries  of  life, 
according  to  his  means  and 
condition.  —  iN.  214.  —  C. 
83,  191,  207. 

176.  A  wife  cannot  appear 
in  judicial  proceedings,  with- 
out her  husband  or  his  au- 
thoorization,  even  if  she  be  a 
public  trader  or  not  co'mmon 
as  to  property;  nor  can  she, 
when  separate  as  to  property, 
exioept  in  matters  of  simple 
administration.  —  N.  215.  — 
C.  210.  —  P.  78. 

177.  A  wife  even  when  not 
common  as  to  property,  can- 
not give  nor  accept,  alienate, 
nor  dispose  of  property 
inter  vivos,  nor  otherwise 
enter  into  contracts  or  ob- 
ligations, unles.3  her  husband 
becomes  a  party  to  the  deed, 
or  gives  his  consent  in  writ- 
ing; saving  the  provisions 
contained  in  the  act  25  Vict., 
c.  66. 

If,  however,  she  be  sep- 
arate as  to  property,  she  may 
do  and  make  alone  all  acts 
and  contracts  connected  with 
the  administration  of  her 
property.   —  N.    217.   —  C. 


210,  643,  763,  906,  986,  1296, 
1297,  1318,  1420,  1421,  1422, 
1424. 

178.  If  a  husband  refuse 
to  authorize  his  wife  to  ap- 
pear in  judicial  proceedings 
or  to  make  a  deed,  the  judge 
may  give  the  necessary  au- 
thorization. —  iN.  218.  —  C. 
210,  643,  906,  1296,  1297, 
1421,  1424. 

179.  A  wife  who  is  a  pub- 
lic trader  may,  without  the 
authorization  of  her  hus- 
.band,  obligate  herself  for  all 
that  relates  to  her  com- 
merce; and  in  such  case  she 
also  binds  her  hiisband,  if 
there  be  community  between 
them. 

She  cannot  become  a  pub- 
lic trader  without  such  au- 
thorization, express  or  im- 
plied. —  N.  220.  —  C.  1296.^ 

180.  If  a  husband  be  inter- 
dicted or  absent,  the  judge 
may  authorize  his  wife,  ei- 
ther to  appear  in  judicial 
proceedings  or  to  contract. — 
K  222.  —  C.  C.  336o,  1297. 

181.  Alii  general  authori- 
zations, even  those  stipulat- 
ed by  marriage  contract,  are 
only  valid  in  so  far  as  re- 
gards the  administration  of 
the  wife's  property. — ^N.  223. 

182.  A  hu^and  although 
a  minor  may,  in  all  cases, 
authorize  his  wife  who  is  of 
age;  if  the  wife  be  a  minor, 
the  authorization  of  her  hus- 
band, whether  he  is  of  age 
or  a  minor,  is  sufficient  for 
those  cases  onlv  in  which  an 


1  Vide  R.  8.  Q.  5502»,  (60  V.,  c.  49)  as  to  .registration  necessary 
when  wife  separaite  as  to  property  engages  in  oommerce. 
Vide  art.  1834  C.  as  amended  bv  2  Ert.  VII.  <?  38. 
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emancipated  minor  might  act 
alone.  —  N.  224.  —  C.  314, 
319  et  B. 

183.  Thp.  waalj3tl,ftiit]ioiiz- 
ation  by  the  husband,  where 
it  13  necessary,  Qonstitjitefa 
Ciause_of ~nuTllty  wEi(ih_noth- 
i^g^^S^n  co_verr~_aJI'3  which 
niaybetaken_a;dvan'tage  of 
b^ZSCjEoseljzfeo^haye   an 


tion   of   her   husband.   —  N. 
226.  —  C.  832. 

CHAPTER  SEVENTH. 

OF  THE   DISSOLUTION  OF  MAR - 
BIAG£. 

185.  Marriage   can   only  be 
dissolved      by     the     natural 


existing  .and   actual   invest  i>. death  of  one  of  the  parties; 
in_4oiQg-SO.  —  N.  225A-C*IWfr,  while  both  live,  it  is  indis- 
184.  A   wife   may  make   a  ['  soluble.  —  N.  227.  —  C.  108, 
wiU    without    the  authoriza-  I    118,  136,  206. 


TITLE     SIXTH. 

OF  SBPAiHArriON  FROM  BEID  AMD  BOARD. 


CHAPTER  FIRST. 

OF  THE  CAUSES  OF  SEPARA- 
TION FROM  BED  AND 
BOARD. 

186.  Separation  from  bed 
and  board  can  only  be  de- 
manded for  specific  causes  ; 
it  cannot  be  baaed  on  the 
mutual  consent  of  the  par- 
ties. —  N.  306.  —  P.  1100. 

187.  A  hu^and  may  de- 
mand the  eeparation  on  the 
ground  of  his  wife's  adult- 
ery. —  N.  229. 

188.  A  wife  may  demand 
the  separation  on  the  ground 
of  her  husband's  adultery,  if 
he  keep  hia  concubine  in 
their  comimon  habitation.  — 
N.  230. 


189.  Husband  and  wife 
may  respectively  demand 
this  separation  on  the  ground 
of  outrage,  ill  usage  or  griev- 
ous insult  committed  by  one 
toward  the  other.  —  N.  231. 
—  C.  199. 

190.  The  grievous  nature 
and  sufficiency  of  such  out- 
rage, ill-usage  and  insult, 
are  left  to  the  discretion  of 
the  court,  which,  in  aippro- 
ciating  them,  must  take  into 
consideration  the  ra.nk,  con- 
dition and  other  circumstan- 
ces of  the  parties. 

191.  The  refusal  of  a  hus- 
band to  receive  his  wife  and 
to  furnish  her  with  the  nec- 
essaries of  life,  according  to 
his  rank,  means  and  condi- 
tion,   is     another     cause    for 
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which  ehe  may  demand  the 
separation.  —  C.  175. 

CHAPTER  SECOND. 

ON  THE  FORMALITIES  OF  THE 

ACTION   FOR    SEPARATION 

FROM  BED  AND  BOARD. 

192.  Repealed  bv  60  V.,  c. 
50,  s.  11.    Vide  P.'l099,  1100. 

193.  Repealed  by  60  V.,  c. 
50,  a.  11.  Vide  P.  1099,  1100. 

194.  The  wife  who  desires 
to  obtain  a  separation  from 
bed  and  board  mtist  apply, 
by  a  petition  setting  forth 
her  reasons  and  addressed  to 
the  judge,  to  be  authorized 
to  sue,  and  to  be  aillowed  to 
withdraw  pending  the  suit  to 
a  place  which  she  indicates. 
—60  v.,  c.  50,  s.  12.— ^P.  1101. 

195.  If  the  alleged  wrongs 
be  found  sufficient,  the  jud- 
ge, in  according  to  the  wife 
the  authorization  to  sue,  al- 
lows her  to  leave  her  hus- 
band and  to  reside  elsewhere 
during  the  suit.  —  N.  268. 

196.  The  action  for  separa- 
tion from  bed  and  board  is 
extinguished  by  a  reconcilia- 
tion of  the  parties  taking 
place  either  since  the  facts 
which  gave  rise  to  the  action, 
or  after  the  action  brought. 
N.  272. 

197.  In  either  case  the  ac- 
tion is  dismissed. 

The  plaintiff  may  neverthe- 
less bring  another,  for  any 
cause  which  has  happened 
since  the  reconciliation,  and 
may  in  such  case  make  use 
of  the  previous  causes  in  sup- 
port of  the  new  action.  — 
N.  273. 


198.  If  the  action  be  dis- 
missed the  husband  is  obliged 
to  take  back  his  wife,  and 
the  wife  is  obliged  to  return 
to  her  husband,  within  such 
delay  as  the  court  by  its 
judgment  determines. 

199.  When  the  action  is 
brought  for  outrage,  ill-usage, 
or  grievous  insult,  although 
the  same  be  well  established, 
the  court  may  refuse  to 
grant  the  separation  forth- 
with, and  may  suspend  its 
judgment  until  a  further  day, 
which  it  appoints  in  order 
to  afford  the  parties  suffi- 
cient time  to  come  to  an  un- 
derstanding and  reconcilia- 
tion. —  N.  259. 

CHAPTER  THIRD. 

OF  THE  PROVISIONAL  MEAS- 
URES TO  WHICH  THE  ACTION 
FOR  SEPARATION  FROM  BED 
AND  BOARD  MAT  GIVE 
RISE. 

200.  The  provisional  care 
of  the  children  remains  with 
the  father,  whether  plaintiff 
or  defendant,  unless  the 
court  or  judge  orders  other- 
wise for  the  greater  advan- 
tage of  the  cihildren.  —  N. 
267.  —  C.  243. 

201.  A  wife  sued  in  separ- 
ation may  leave  her  hus- 
band's domicile,  and  reside 
during  the  suit  in  a  place 
indicated  or  approved  of  by 
the  court  or  judge. 

202.  Whether  the  wife  is 
pilaintiff  or  defendant,  she 
may  demand  an  alimentary 
pension,  in  proportion  to  her 
wants  and  the  means  of  her 
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husband;  the  amount  is  fix- 
ed by  the  court,  which  also 
orders  the  husband,  if  neces- 
sary, to  deliver  to  the  wife 
at  the  place  to  which  she  has 
withdrawn,  the  clothing  she 
may  require.  —  N.  268.  — 
P.  1101. 

203.  [If  the  wife  leave  the 
place  of  residence  assigned 
to  her  without  the  permission 
of  the  court  or  judge,  the 
husbamd  may  claim  to  be 
li'berated  from  the  payment 
of  the  alimentary  pension  ; 
he  may  even  have  her  action 
dismissed,  saving  her  re- 
course, shiuld  she  refuse  to 
obey  the  order  given  her  to 
return  within  a  given  delay 
to  the  place  she  has  thus 
quitted.]  —  N>  269. 

204.  A  wife  who  is  in  com- 
munity aa  to  property,  whe- 
ther plaintiff  or  defendant  in 
an  action  for  separation 
from  bed  and  board,  may, 
from  the  date  of  the  order 
mentioned  in  articles  195 
and  201,  obtain  permission 
from  the  court  or  judge,  to 
cause  the  moveable  effects 
of  such  coimimunity  to  be  at- 
tached for  the  preservation 
of  the  share  which  she  will 
have  a  right  to  claim  when 
the  partition  takes  pilace;  in 
consequence  of  which,  her 
husband  is  bound  as  judicial 
guardian,  to  represent  the 
things  seized  or  their  value 
when  required.  —  iN.  270.  — 
P.  1102. 

205.  All  obligations  con- 
tracted by  a  husband,  affect- 
ing the  coanmunity,  and  all 
alienations  made  by  him  of 

2 


the'  immoveable  property  of 
such  community,  subsequent 
to  the  rendering  of  the  order 
mentioned  in  articles  195 
and  201,  are  declared  null,  if 
it  be  established  that  suoh 
obligations  or  alienations 
were  contracted  or  made  in 
fraud  of  the  rights  of  his 
wife.  —  N.  271. 

CHAPTEE  FOURTH. 

OF   THE   EFFECTS   OP   SEPARA- 
TION FROM  BED  AND 
BOARD. 

206.  Separation  from  bed 
and  board,  from  whatever 
cause  it  arises,  does  not  dis- 
solve the  marriage  tie;  nei- 
ther husband  nor  wife,  there- 
fore, can  contract  a  new 
marriage  while  both  are  liv- 
ing. —  C.  118,  185. 

207.  The  separation  re- 
lieves the  husband  from  the 
obligation  of  receiving  his 
wife,  and  the  wife  from  that 
of  living  with  her  husband; 
it  gives  the  wife  the  right  of 
choosing  for  herself  a  domr 
icile  other  than  thait  of  her 
husband.  —  C.  83,  175.  — 
P.  133. 

208.  Separation  from  bed 
and  board  carries  with  it 
separation  of  property  ;  it 
deprives  the  husiband  of  the 
rights  which  he  had  over 
the  property  of  his  wife,  and 
gives  to  the  wife  the  right  to 
obtain  restitutdon  of  her 
dowry,  and  of  the  property 
that  she  brought  in  marriage. 

Unless  by  the  judgment 
they  are  declared  forfeited, 
which    only     takes    place    in 
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the  case  of  adulter^^/the 
separation  also  gives  the 
wife  the  right  to  claim  the 
benefit  of  all  the  gifts  and 
advantages  conferred  on  her 
by  the  marriage  contract  ; 
saving  the  rights  of  sur- 
vivorship, to  which  such  sep- 
aration does  not  give  rise, 
unless  the  contrary  has  been 
specially  stipulated. — N.  311, 
1452.  —  C.  1310,  $.  3,  1322, 
1404,  1438. 

209.  When  coanmunity  of 
property  exists,  the  separa- 
tion operates  its  dissolution, 
imposes  on  the  husband  the 
obligation  of  making  an  in- 
ventory, and  gives  to  the 
wife,  in  ease  of  acceptance, 
the  right  to  demand  the  part- 
ition of  the  property,  unless 
by  the  judgment  she  has 
been  declared  to  have  for- 
feited this  right. 

210.  The  separation  ren- 
ders the  wife  capable  of 
suing  and  being  sued,  and  of 
contracting  alone  for  all  that 
relates  to  the  administration 
of  her  property;  but  for  all 
acts  and  suits  tending  to 
alienate  her  immoveable 
property,  she  requires  the  au- 
thorization of  her  husband, 
or,  upon  his  refusal,  that  of 
a  judge.  —  B.  S.  Q.  5788.  — 
C.  176  et  s.,  1318. 

211.  For  whatever  cause 
the  separation  takes  pJace, 
the  party  against  whom  it 
has  been  declared,  loses  all 
the  advantages  granted  by 
the  other  party.  —  N.  299, 
1452. 

212.  The  party  who  has  ob- 
taiined  the  separation,  retain* 


all  the  advantages  granted 
by  the  other,  although  they 
may  have  been  stipulated  to 
be  reciprocal  and  the  reci- 
procity does  not  take  place. — 
N.  300. 

213.  Either  of  the  parties 
thus  separated,  not  having 
sufficient  means  of  subsist- 
ence, may  obtain  judgment 
against  the  other  for  an 
alimentary  pension,  which  is 
fixed  by  the  court,  according 
to  the  condition,  means  and 
other  circumstances  of  the 
parties.  —  N.  301. 

214.  The  children  are  en- 
trusted to  the  party  who  has 
obtained  the  separation,  un- 
less the  court,  after  having, 
if  it  think  proper,  consulted 
a  family  council,  orders,  for 
the  greater  advantage  of  the 
children,  that  all  or  some  of 
them  be  entrusted  to  the  care 
of  the  other  party,  or  of  a 
third  person.  —  N.  302. 

215.  "Whoever  may  be  en- 
trusted with  the  care  of  the 
children,  the  fathex  and 
mother  respectively  retain 
the  right  of  watching  over 
their  maintenance  and  edu- 
cation, and  are  obliged  to 
contribute  thereto  in  pro- 
portion to  their  means.  — 
N.  303.  —  C.  165. 

216.  Separation  from  bed 
and  board  juddcially  declared 
does  not  deprive  the  chil- 
dren, issue  of  the  marriage, 
of  any  of  the  advantages  al- 
lowed them  by  law  or  by  the 
marriage  covenants  of  their 
father  and  mother;  but  these 
rights  only  become  open  in 
the  same  way  and  under  the 
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same  circumstances  as  if 
there  had  been  no  such 
separation.  —  N.  304. 

217.  Husband  and  wife 
thus  separated,  for  any  cause 
whatever,  may  at  any  time 
reunite  and  thereby  put  an 
end  to  the  effects  of  the  sep- 
aration. 


By  such  reunion,  the  hua- 
band  reassumea  all  his  rights 
over  the  person  and  property 
of  his  wife,  the  community 
of  property  is  re-established 
of  right  and,  for  the  future, 
is  considered  as  never  hav- 
ing been  dissolved. — C.  1320, 
1321. 


TITLE     SEVENTH. 
OF  FILIATION. 


CHAPTBE  FIEST. 

OF  THE  FILIATION  OF  CHIL- 
DREN WHO  ARE  LEGITIMATE 
OR  CONCEIVED  DURING 
MARRIAGE. 

218.  A  child  conceived  dur- 
ing marriage  is  legitimate 
and  is  held  to  be  the  child 
of  the  husband. 

A  child  Ibom  on  or  after 
the  one  hundred  and  eight- 
ieth day  after  the  marriage 
was  soiletmnized,  or  within 
three  hundred  days  after  its 
dissolution,  is  held  to  have 
been  conceived  during  mar- 
riage. —  N.  312. 

219.  The  husband  cannot 
disown  such  a  child  even  for 
adultery,  unless  its  birth  has 
been  concealed  from  him;  in 
which  case  he  is  allowed  to 
set  up  aill  the  facts  tending 
to  establish  that  he  is  not 
the  farther.  —  N.  313. 


220.  Neither  can  the  hus- 
band disown  the  child  on  the 
ground  of  his  impotency,  ei- 
ther natural  or  caused  by  ac- 
cident before  the  marriage. 
He  may  nevertheless  disown 
it  if,  during  the  whole  time 
that  it  may  legally  be  pre- 
sumed to  have  been  conceiv- 
ed, he  were,  by  reason  of  im- 
potency  not  existing  at  the 
time  of  the  marriage,  of  dis- 
tance, or  of  any  other  cause, 
in  the  physical  impossibility 
of  meeting  his  wife.  —  N. 
312,  313. 

221.  A  child  born  before 
the  one  hundred  and  eight- 
ieth day  after  the  marriage 
was  solemnized,  may  be  dis- 
owned by  the  husband.  — 
N.  314. 

222.  Nevertheless  a  child 
born  before  the  one  hundred 
and  eightieth  day  of  the 
marriage,  cannot  be  disown- 
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ed  by  the  husband  in  the  fol- 
lowing oases: 

1.  If  h«  knew  of  the  preg- 
nancy l>efore  the    marriage; 

2.  If  he  were  present  at 
the  a<jt  of  birth,  or  if  that 
act  be  signed  by  him,  or  con- 
tain the  declaration  that  he 
cannot  sign; 

3.  If  the  child  be  not  de- 
clared viable.  —  N.  314. 

223.  [In  all  the  oases  where 
the  husband  may  disown  the 
child,  he  must  do  so: 

1.  "Within  two  months,  if 
he  'be  in  the  place  at  the  time 
of  the  birth; 

2.  Within  two  months  af- 
ter his  return,  if  absent  at 
the  time  of  the  birth; 

3.  Within  two  months  of 
the  discovery  of  the  fraud,  if 
the  birth  have  been  conceal- 
ed frojn  him.]  —  N.  316. 

224.  [If  the  husband  die 
bC'fore  disowning  the  child, 
but  still  being  within  the 
deday  allowed  for  so  doing, 
the  heirs  have  two  months  to 
contest  the  legitimiacy  of  the 
child  from  the  time  he  has 
taken  possession  of  the  prop- 
erty of  the  husband,  or  from 
the  time  that  the  heirs  have 
been  disturbed  by  him  in 
their  possession.]  —  N.  317. 

225.  [Such  disavowal,  on 
the  part  of  the  husband  or  of 
his  heirs,  must  be  made  by 
an  laction  at  law,  directed 
against  the  tutor,  or  tutor 
ad  hoc,  appointed  to  the 
child,  if  he  be  a  minor;  and 
the  m^other,  if  living,  must 
be  made  a  parity  to  the  ac- 
tion.] —  N.  318. 


226.  If  the  disavowal  do 
not  take  pHace,  [as  prescrib- 
ed in  the  present  chapter,] 
the  child  which  might  have 
been  disowned  is  held  to  be 
legitimate. 

227.  A  child  born  after  the 
three  hundredth  day  from 
the  dissolution  of  the  mar- 
riage is  held  not  to  be  the 
issue  thereof  and  is  illegit- 
imate. —  C.  218. 

CHAPTER  SECOND. 

OF     THE     EVIDENCE     OF     THE 
FILIATION   OF  LEGITIM- 
ATE CHILDBEN. 

228.  The  filiation  of  legit- 
imate children  is  proved  by 
the  acts  of  birth  inscribed  in 
the  registers  of  civil  status. 

—  N.  319. 

229.  In  default  of  such  a«t, 
the  uninterrupted  possession 
of  the  status  of  a  legitimate 
child  is  sufAcient.  —  N.  320. 

—  C.  228. 

230.  Such  possession  is  es- 
tablished by  a  sufficient  con- 
currence of  facts,  indicating 
the  connection  of  filiation 
and  relationship  between  the 
individual  and  the  family  to 
which  he  claims  to  belong. — 
N.  321. 

231.  No  one  can  claim  a 
status  contrary  to  that  which 
his  act  of  birth,  accom- 
panied with  the  possession 
conformable  to  such  act, 
gives  him;  and  reciprocally 
no  one  can  contest  the  status 
of  him  who  has  a  possession 
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conformable    to     his    act    of 
birth.  —  N.  322.  —  C.  162. 

232.  In  defaiilt  of  the  act 
of  birth  and  of  an  uninter- 
rupted possession,  or  if  the 
child  have  been  described 
either  under  false  names,  or 
as  being  the  child  of  un- 
known parents,  the  proof  of 
filiation  may  be  made  by 
testimony;  nevertheless  this 
evidence  can  only  be  admit- 
ted when  there  is  a  com- 
mencement of  proof  in  writ- 
ing, or  when  the  presump- 
tions or  indications  resulting 
from  f^cts  then  ascertained, 
are  sufficiently  strong  to 
permit  its  admission.  —  N. 
323.  —  C.  51,  56,  241. 

233.  A  commenciement  of 
proof  in  writing  results  from 
the  title-deeds  of  the  family, 
the  reigisters  and  papers  of 
the  father  and  mother,  from 
public  and  even  private  vmt- 
ings  proceeding  from  a  party 
engaged  in  the  contestation, 
or  who  would  have  had  an 
interest  therein  had  he  been 
a3ive.  —  N.  324. 

234.  Proof  of  the  contrary 
may  be  made  by  any  means 
of  a  nature  to  estaiblish  that 
the  claimant  is  not  the  child 
of  the  mother  he  claims  to 
have,  or  even,  the  maternity 
being  proved,  that  he  is  not 
the  child  of  the  ^husband  of 
such  mother.  —  N.  325. 

235.  The  action  of  a  child 
to  establish  his  status  is  im- 
prescriptible. —  N.  328.  — 
C.  2181. 

236.  This  action  cannot  be 
brought    by   the    heirs    of    a 


child  who  has  failed  to  bring 
it,  unless  he  died  in  minority, 
or  within  five  years  after  his 
majority;  but  they  may  con- 
tinue the  action  already 
brought.  —  N.  329. 

OELAPTEE  THIRD. 

OF    ILLEGITIMATE     CHILDREN. 

237.  iChildren  born  out  of 
marriage,  other  than  the  is- 
sue of  an  incestuous  or 
adulterous  connection,  are 
legitimated  by  the  sub- 
sequent marriage  of  their 
father  and  mother.  —  N.  331. 

238.  Such  legitimation  takes 
ipilace  even  in  favor  of  the 
deceased  children  who  have 
left  legitimate  issue,  and  in 
that  ease  it  benefits  such 
issue.  —  N".  332. 

239.  Children  legitimated 
by  a  subsequent  ma.rriage 
have  the  same  rights  as  if 
they  were  born  of  such  mar- 
riage. —  N.  333. 

240.  The  forced  or  volun- 
tary acknowledgment  by  the 
father  or  mother  of  their 
illegitimate  child,  gives  the 
latter  the  right  to  demand 
maintenance  from  each  of 
them,  according  to  circum- 
stances. —  C.  169  et  s.,  768. 

241.  An  illegitimate  child 
has  a  right  to  esta;blish  judi- 
cially his  claim  of  paternity 
or  maternity,  and  the  proof 
thereof  is  made  by  wriitangs 
or  testimony,  under  the  con- 
ditions and  restrictions  set 
forth  in  articHes  232,  233  and 
234.  —  N.  340,  341. 
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TITLE     EIGHTH. 
OF  PATERNAL  AUTHORITY. 


242.  A  child,  whatever  may 
be  his  age,  owes  honor  and 
respect  to  his  father  and 
mother.  —  iN.  371. 

243.  He  remains  subject  to 
their  authority  until  his  ma- 
jority or  his  emancipation, 
but  the  father  alone  exer- 
cises this  authority  during 
marriage;  saving  the  provi- 
sions contained  in  the  act 
25  Vict.,  c.  66.  —  N.  372.  — 
C.  113,  119,  200. 


244.  An        unemancipated 
minor    cannot    leave   his  fa- 
ther's house  without  his  per-  ** 
mission.  —  N.  374.  —  C.  83. 

245.  The  father  and,  in  his 
■default,  the  mother  of  an  ;j 
unemancipated  minor  have 
over  him  a  .right  of  reasona-  * 
ble  and  moderate  correction, 
which  may  be  delegated  to 
and  exercised  by  those  to 
whom  his  education  has  been 
entrusted.  —  N.  375. 


y.^^ 


TITLE     NINTH. 


OF   MINORITY,   TUTORSHIP   AND  EMANCIPATION. 


CHAPTER  FIRST. 

OF  MINOKITY. 

246.  Persons  of  either  sex 
remain  in  minority  until  they 
attain  the  full  age  of  twen- 
ty-one years.  —  N.  388.  — 
C.  324. 

247.  Emancipation  only 
modifies  the  condition  of  the 
■minor;  it  does  not  put  an 
end  to  the  minority,  nor  does 
it   confer   all   the   righta  re- 


sulting from  majority.  —  C. 
314  et  B. 

248.  The  disabilities,  rights 
and  privileges  resulting  from 
minority,  the  acts  the  minor 
may  do  and  the  suits  he  may 
bring,  the  cases  in  which  he 
may  demand  to  be  relieved, 
the  manner  and  time  of 
making  the  demand,  and 
other  like  questions,  are  de- 
termined in  the  third  book 
of  the  present  code,  and  in 
the  Code  of  Civil  Procedure. 
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CHAPTER  SECOND. 

OP   TUTORSHIP. 
SECTION  I. 

Of  the  Appointment  of 
Tutors. 

249.  All  tutorships  are 
dative  ;  they  are  conferred 
on  the  advice  of  a  family 
council,  by  a  competent 
court  or  by  any  judge  of 
such  court,  having  civil  juris- 
diction in  the  district  where 
th«  minor  has  his  domicile, 
or  by  the  prothonotary  of 
such  court.  —  C.  922.  —  P. 
^  1331  et  s.,  1337.  (i). 
s7  250.  The  convocation  of  a 
family  council  may  be  de- 
manded by  all  those  related 
or  allied  to  the  minor,  with- 
out regard  to  the  degree  of 
relationship,  by  the  subrog- 
ate-tutor,  by  the  minor  him- 
self in  certain  cases,  by  his 
creditors,  and  by  all  other 
persons  interested.  ■ —  N.  406. 
—  C.  268. 

251.  The  persons  to  be 
called  to  a  family  council 
are  those  most  nearly  relat- 
ed or  allied  to  the  minor,  to 
the  number  of  seven  at  least,  1 
and  taken,  as  equally  as  j 
possible,  from  both  the  pater- 
nal and  the  maternal  line. — 
N.  407.  —  C.  272.  ! 

252.  With  the  exception  of  | 
the  mother  and  other  female  i 
ascendants      during     widow-  ' 


hood,  the  relations  must  be 
males,  of  the  full  age  of 
twenty-one  years,  and  resid- 
ing in  the  district  where  the 
appointment  of  a  tutor  is  to 
be  made. 

253.  If,  however,  a  suf- 
ficient number  be  not  found 
in  the  district,  they  may  be 
taken  in  other  districts,  and 
even  in  default  of  relations 
of  both  lines,  the  friends  of 
the  minor  may  be  called  to 
form  or  to  complete  the 
number  required.  —  N.  409. 

254.  Persons  related  or  al- 
lied to  the-  minor,  qualified 
to  make  part  of  the  family 
council,  and  who  have  not 
been  called,  have  a  right  to 
attend,  and  to  give  their  ad- 
vice as  if  they  had  been 
called. 

255.  The  judge  or  protho- 
notary, on  petition  of  a  com- 
petent person,  calls  before 
him  the  relations,  connec- 
tions, or  friends  of  the  minor 
who  are  to  compose  the 
family  council,  and  for  this 
purpose,  grants  an  order 
which  is  notified  to  the 
parties  at  the  instance  of 
the  person  seeking  the  con- 
vocation. 

256.  If  the  persons  to  be 
■called  reside  at  a  greater 
distance  than  five  leagues, 
the  court,  judge  or  protho- 
notary may,  if  requested, 
authorize  a  notary  or  other 
competent  person  to  hold 
such    family    council  at  the 


1  Vide  R.   S.   Q.   5504    Instituting    certain    persons    legal  tutors 
to  cihiWreB  who  are  found  and  who  are  In  certain  lnatitatIon«. 
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place  where  such  parties 
reside,  to  administer  the 
necessary  oath,  to  take  their 
advice  on  the  appointments 
to  be  made,  and  even  to  ad-  ' 
minister  the  oath  of  office  ' 
to  the  tutor  chosen. 

257.  In    .every     case     in  i 
which,  according  to  the  pre-  , 
ceding  articles,  a  judge  may  I 
call  before   him,  or  delegate  | 
the  right     to   call    a   family  : 
council,  it  is  lawful  for  any  ' 
notary,  residing  or  present  at 
the  place  where  the  meeting  j 
is  to  be  held,  without  regard  j 
to  distance,  to  call  it  himself  , 
without  the  authorization  of  ! 
the  judge,  and  to  act  therein 
in  the  same  manner  in  every 
respect    as  if    he    had  been 
delegated  by  the  judge. 

258.  The  notary  can,  how- 
ever, act  in  conformity  with 
the  preceding  article,  only 
when  he  is  requested  to  do 
80  by  one  of  those  at  whose 
instance  such  council  might 
have  been  called  before  a 
judge;  and  in  such  case,  the 
petitioner  makes  a  declara- 
tion before  the  notary,  of 
the  object  and  motives  of 
his  demand,  in  the  same 
manner  as  if  it  were  ad- 
dressed to  a  judge.  Of  this 
declaration  the  notary  must 
draw  up  an  act  in  writing. 

259.  Family  councils  thus 
called  by  notaries,  are  com- 
posed in  the  same  manner  as 
those  called  before  a  judge. 
It  is  only  in  default  of  per- 
sons related  or  allied  to  the 
minor,  that  his  friends  are 
admitted,    and    this    default 


must  be  verified  by  the 
notary,  and  mentioned  in  his 
report. 

260.  The  declaration  re- 
quired by  article  258  is  first 
read  to  the  family  council; 
the  notary  takes  their  advice 
and  draws  up  an  act  in 
writing  of  their  deliberation, 
which  act  must  mention  the 
oppositions  that  were  made, 
and  the  different  opinions 
which  were  given,  as  also 
the  quality,  place  of  resid- 
ence, and  degree  of  relation- 
ship of  those  who  composed 
the  meeting. 

261.  lu  all  cases  where  a 
family  council  is  called  and 
held  by  a  notary,  whether 
delegated  by  a  judge  or  pro- 
thonotary  or  not,  such  no- 
tary is  bound  to  make  a 
complete  and  circumstantial 
report  of  his  proceedings  to 
the  proper  court  or  judge,  or 
prothonotary,  accompanied 
with  the  acts  and  declara- 
tions that  it  is  his  duty  to 
draw  up.  —  C.  279,  280. 

262.  The  court,  judge  or 
prothonotary  receiving  this 
report,  may  homologate  or 
reject  the  proceedings  there- 
in contained,  which,  without 
homologation,  produce  no  ef- 
fect. They  may  likewise 
make  any  order  relative  'to 
such  proceedings  that  they 
deem  advisable,  in  the  same 
manner  as  if  the  family 
council  had  been  called  be- 
fore them. 

263.  In  all  cases  where  a 
tutor  has  been  appointed  out 
of  court,  the  court  may,  on 
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the  petition  of  any  one  en- 
titled to  have  a  meeting  of 
the  family  council  called,  and 
after  having  heard  the  tutor, 
cancel  his  appointment  and 
order  a  new  one.  —  P.  1310. 

264.  One  tutor  only  is 
named  to  each  minor,  unless 
he  has  immovable  property 
in  x>l&ces  remote  from  one 
another,  or  in  different  dis- 
tricts, in  which  cases  a  tutor 
may  be  appointed  for  each 
place  or  district  wherein 
such  immovable  property  is 
situated.  These  tutors  are 
independent  of  one  another; 
each  tf  them  is  only  liable 
for  that  portion  of  the  prop- 
erty which  he  has  adminis- 
tered. 

The  tutor  of  the  domicile 
of  the  minor  has  the  care  of 
his  person. 

Nevertheless,  in  certain 
cases,  a  separate  tutor  may 
be  appointed  to  the  person 
of  the  minor. 

The  mother  or  other 
female  ascendant,  who  has 
remarried,  may  also  be  ap- 
pointed joint-tutor  with  her 
second  husband.  —  "V  417.  — 
C.  282  $  3,  283. 

265.  A  tutor  acts  and  ad- 
ministers, as  such,  from  the 
time  of  his  appointment,  if 
it  take  place  in  his  presence, 
otherwise  from  the  time  of 
his  being  notified  of  it.  — 
N.  418.  —  C.  281,  291.  —  P. 
594  $  6. 

266.  Tutorship  is  a  per- 
sonal office  which  does  not 
pass  to  the  heirs  of  the  tu- 
tor. They  are  simply  re- 
sponsible for  his  administra- 


tion. If  they  be  of  age,  they 
are  bound  to  continue  such 
administration  until  a  new 
tutor  is  appointed.  —  N.  419. 

SECTION    II. 
OF  StrBROQATE-TTJTOBS. 

'  267.  In  every  turtorship 
there  must  be  a  subrogate- 
tutor,  whose  appointment  is 
made  by  the  same  act,  and 
in  the  same  manner,  and  is 
subject  to  the  same  revision 
as  that  of  the  tutor.  His 
duties  consist  in  causing  the 
act  of  tutorship  to  be  regis- 
tgr^d.  being  present  at  the 
imsntfliy,  waidbltifr-over  the 
administration  of  the  tutor, 
c^yg^ijig  l^i's  Tfi^P^^l  if  there 
be  ground  for  it,  and  in  ^ct- 
ing_for  tke-iaterests  of  the 
minor  whenever  they  are  ijp- 
"posed  to  those  of  the  tutor. 
—  N.  420,  422.  —  C.  286,  292, 
293,  309,  1331,  1332,  2118.  — 
P.  1331,  1337,  1342,  1351. 

268.  The  subrogate-tutor 
does  not  of  right  replace  the 
tutor,  when  the  tutorshiip  be- 
comes vacant,  or  when  the 
tutor  becomes  incapable  of 
acting  by  absence  or  any 
other  cause,  but  in  these 
cases  it  is  his  duty  to  have 
a  new  tutor  appointed,  and 
in  default  of  so  doing,  he  is 
liable  to  pay  the  damages 
which  may  result  to  the 
minor  from  his  neglect.  — 
N.  424.  —  C.  250. 

269.  If  during  the  tutor- 
ship a  minor  happen  to  have 
any  interests  to  discuss  judi- 
cially with   his    tutor,  he   is 
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for  such  case  given  a  tutor 
ad  Jioc  whose  powers  extend 
only  to  the  matters  to  be  so 

^  discussed.  —  P.  1331,  1355. 

"^  270.  The  functions  of  a 
subrogate-tutor  cease  in  the 
same  manner  as  those  of  a 
tutor.  —  N,  425. 

'•  271.  The  provisions  con- 
tained in  sections  three  and 
four  of  the  present  chapter, 
apply  to  subrogate-tutors.  — 
N.  426. 

SECTION  m, 

OF     THE    CAUSES     WHICH    EX- 
EMPT EROSI  TUTORSHIP. 

272.  No  one  is  bound  to  ac- 
,    eept    a    tutorship,    unless   he 

has  been  called  to  the  family 
council  which  elected  him. 

273.  He  who  is  neither  .re- 
lated nor  allied  to  the  minor 
cannot   be   compelled    to    ac- 

*  eept  the  tutorship,  it  any  one 
who  is  related  or  allied  be 
in  a  position  to  take  charge 
of  it.  —  N.  432. 

274.  Any  person  of  the  age 
^   of     seventy    years    complete 

may  retuse  io  be  appointed 
tutor.  He  who  has  been  ap- 
pointed before  he  was  of 
that  age,  may  be  discharged 
when  he  has  attained  it.  — 
N.  433. 
,  275.  Persons  laboring,  un- 
der serious  and  habitual  in- 
firmity are  exempt  from 
"Seing  tutors;  they  n^y  even 
obtain  their  discharge  if  such 
infirmity  supervene  after 
their  appointment.  —  N.  434. 
3  276.  fTwo"!  tutorships  are, 
for  9,nj  person,   a  sufficient 


reason  for  refusing  to  accept 
a  third,  other  than  that  of 
his  children.  A  husband^  or 
father,  who  is  already  cH^arg- 
ed  with  one  tutorship,  is  not 
bound  to  accept  a  second, 
unless  it  is  that  of  his  own 
cliildren."^ —  N.  435. 

277.  Those  who  have  five 
legitimate  childien  are  ex- 
empted  from  any  tutorship 
but  that  of  their  own  chil- 
drgn.  OhildreiL  who  have 
di^  leaving  issue  still  liv- 
ing,'are  counted  in  this  num- 
ber. —  N.  436. 

278.  The  birth  of  children 
during  tutorship  does  not  au- 
thorize its  abandonment.  — 
N.  437. 

279.  If  the  person  who  has 
been  elected  by  a  family 
council  be  present,  he  is 
bound,  under  pain  of  forfeit- 
ing his  grounds  of  exemp- 
tion, to  state  them,  in  order 
that  their  validity  may  be 
determined  at  once,  when 
the  proceeding  takes  place 
before  a  court,  judge  or  pro- 
thonotary,  or  in  order  that 
they  may  be  reported  to  the 
court,  judge  or  prothonotary 
by  the  notary  or  person  del- 
egated, if  it  be  before  either 
of  these  that  the  family 
council  has  been  called.  —  N. 
438.  —  C.  261. 

280.  If  the  person  elected 
be  not  present,  a  copy  of  the 
act  of  election  is  served  upon 
him,  and  he  is  bound,  with- 
in five  days,  and  under  pain 
of  forfeiting  his  grounds  of 
exemption,  to  lodge  them  in 
the  office  of  the  court  before 
which,   or  before   the   judge 
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or  prothonotary  of  which  the 
proceedings  were  had,  or  in 
the  hands  of  the  notary  or 
party  delegated,  if  it  be  be- 
fore either  of  these  that  the 
family  council  was  called,  in 
order  that  the  matter  may  be 
dealt  with  in  conformity 
with  the  preceding  article. — 
N.  439.  ■ 

281.  The  decision  given  as  j 
to     the     validity     of     such  ' 
grounds  by  the  jud^e  or  the 
prothonotary,    out   .of    court,  • 
is  subject  to  revision  by  the  | 
court,   whose   judgment   may 
also  be   appealed  from;    but 
during     the     litigation,     the 
person   elected  is  obliged  to 
administer  provisionally;  and 
all    his    acts    of    administra- 
tion are  valid,  even  if  he  be 
afterwards    discharged    from 
the  tutorship.  —  N".  440.  — 
P.  52  $  2,  594  $  6,  1310. 

SECTION  IV. 

OF      INCAPACITY,      EXCLUSION 

AND   EEAIOVAX  FROM 

TUTORSHIP. 

282.  The  following  persons 
cannot  be  tutors: 

J^.  Minors,  except  the  fa- 
ther, who  is  bouncl' to  accept 
the  office,  and  the  mother, 
who  although  a  minor,  has  a 
right  to  the  tutorship  of  her 
children,  but  is  not  bound  to 
accept  it; 

2.  Interdict6i4)ersons; 

s.  Women,  other  than  the 
mother  nnd  female  ascen- 
dants, who  are  entitled,  dur- 
ing their  widowhood  and  in 
the  case  provided  for  in  the 


last  paragraph  of  article 
264,  to  the  tutorship  of  their 
children  and  grandchildren, 
but  are  not  bound  to  accept 
it; 

4.  All  those  who  them- 
selves or  whose  father  and 
mother  have  against  the  min-  ** 
or  a  suit  at  law  involving 
hi3_atatua»  Jiis  foituae,  or  an 
important  portion,  of  it.  — 
N.  442.  —  C.  365. 

283.  Mothers  and  grajid- 
mothfiis  who  have  been  ap- 
pointed to  a  tutorship  during 
their  widowhood,  are  depriv- 
ed of  it  frogL  tjie  day  on 
wIEJE-tJiPy  <?ontract  a  second  ; 
marriaga;  and  if  the  minors 
have  not  been  provided  with 
another  tutor  prior  to  such 
marriage,  the  husbands  of 
such  mothers  or  grand- 
mothers remain  responsible 
for  the  administration  of  the 
property  of  the  minors  dur- 
ing the  second  marriage, 
even if  thjrp  be  no  com- 
munity. —  0.  264. 

284.  Condgina n ati OP .to.. jan 

iiiffljnoi^g  piinishTTlfipt  carries 
with    it     by     law     exclusion    i" 
from    tutorship;     it   also   en- 
tails  removal  from   a  tutor- 
ship  previously  conferred. — 

X.  433.  —  C.  36. 

285.  The  following  per- 
sona are  also  excluded  from 
tutorship,  and  even  may  be 
deprived  of  it  when  they 
have  entered  upon  its  duties: 

1.  Peiaons    whose  -iiuicon-  b 
dii.cJLJ5_.Ilotoxioiis ; 

2.  Those      whose       a^jpin- 
istration     exhibits    their   in-  7 
capacity     or     dishonesty.  — 
1^444. 
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286.  Actions  for  the  re- 
moval of  tutors  may  be 
brought  before  th«  court,  by 
any  one  related  or  allied  to 
the  minor,  by  the  Bubrogate- 
tutor,  or  by  any  other  per- 
son having  an  interest  in 
such  r-emoval.  —  N.  446,  448. 

287.  The  removal  of  a  tutor 
can  only  be  ordered  upon  the 
advice  of  a  family  council, 
which  is  composed  in  the 
same  way  as  for  his  appoint- 
ment, and  is  called  in  such 
manner  as  the  court  directs. 

288.  The  judgment  of  re- 
moval must  contain  the 
grounds  on  which  it  is  found- 
ed, and  order  the  rendering 
of  an  account  and  the  ap- 
pointment of  a  new  tutor, 
who  is  appointed  with  the 
usual  formalities  so  soon  as 
the  judgment  becomes  ex- 
ecutable either  by  acquies- 
cence, by  want  of  appeal  in 
due  time,  or  by  its  being 
confirmed  in  appeal. — N.  447. 

289.  During  the  litigation, 
the  tutor  sued  retains  the 
management  and  administra- 
tion of  the  person  and  of  the 
property  of  the  minor,  unless 
the  court  orders  otherwise. 

SECTION  V. 

I 

OF    THE    ADMIN18TBATIOW   OF 
TUTOBS. 

290.  A  tutor  has  the  c^e 
of  the  person  of  his  pupil, 
and  repr^^ts  him  in  all 
civil  acts. 

He  is  bound  to  manage  his 
property  like  a  prudeni  ad- 
ministrator, and  is  liltble  for 


the  damages  which  may  re- 
sult from  bad  management. 
He  can  neither  _buy  the 
property  of  his  p^pH,  nor 
take  it  on  lease,  nor  ac£$pt 
the  transfer  q?  anxjyght  or 
any   defet    against   his   pupil. 

—  N.    450.  —  C.    83,    1054, 
1484.  —  P.  1385.1 

290a.  The  tutor  may,  with 
the  authorization  of  the 
judge,  upon  the  advice  of 
the  family  council,  in  the 
case  of  an  established, busi- 
ness, continue  the  same. 

Such  power  may  be  revok- 
ed at  any  time  by  order  of 
the  court,  judge  or  protho- 
notary  upon  the  advice  of 
the  family  council.  —  4  Ed. 
VII,  c.  41. 

291.  A  tutor  as  soon  as  his 
appointment  is  known  to 
him,  and  before  acting  under 
it,  must  make  oath  to  well 
and  truly  administer  the 
tutorship.  —  C.  256,  265. 

292.  As  soon  as  he  has 
taken  the  oath,  the  tutor  de- 
mands the  removal  of  seals, 
if  they  have  been  affixed,  and 
proceeds  forthwith  to  the 
taking  of  an  inventory  of 
the  property  of  ^fhe  "minor, 
in  presence  of  the  subrogate- 
tutor. 

If  anything  be  due  to  him 
by  the  minor,  the  tutor  must 
declare  it  in  the  inventory, 
on  pain  of  forfeiting  his 
claim.  —  N.  451.  —  C.  267. 

—  P.  1379  et  8.  1387  et  s. 

293.  Within  the  month 
which  follows  the  clo'smg  of 
the  inventory,  the  tutor 
causes  all  the  moveable  ef- 
fects, except  those  which  he 
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is  allowed  or  bouad  to  keep 
in  kind,  to  be  sold  by  public 
auction,  in  preseiice  of  the 
subrogate-tutor,  and  after 
due  publications,  which  must 
be  mentioned  in  the  minute 
of  sale.  — N.  452.  — P.  1404. 

294.  Within  the  six  months 
which  follow  such  6ale,nEEe 
tutor,  after  discharging  the 
debts  and  other  liabilities, 
must  invest  whatever  money 
remains  m  his  hands,  wheth- 
er it  proceeds  from  the  eaile, 
or  is  found  upon  making  the 
inventory,  or  is  subsequently 
received  from  the  debtors  of 
the   minor.  —  C  981o  et   s. 

295.  During  the  tutorship, 
he  must  likewise  invest  the 
excess  of  the  revenues  over 
the  expenses,  as  well  as  all 
capital  sums  which  have 
been  reimbursed  and  all 
other  moneys  which  he  has 
received,  or  ought  to  have 
received;  and  this  he  must 
do  within  the  same  delay  of 
six  months  from  the  day 
when  he  had  or  ought  to 
have  had  a  sufficient  gum, 
considering  the  means  and 
condition  of  the  minor,  to 
form   a   suitable   investment. 

296.  In^default  of  the 
tutor  having  made,  within 
the  delays,  the  investment 
required,  he  is  bound  to  ac- 
count to  his  puipil  for  in- 
terest  OIL. the  sums  w^hich  he 
ought  to  have  so  invested, 
unless  he  can  establish  that 
such  investment  was  impos- 
sible, or  uflless,  on  his  ap- 
plication, the  judge  or  the 
prothonotary,  upon  the  ad- 
vice of  a  family  council,  haa 


dispensed  with  the  invest- 
ment or  prolonged  the  jde- 
lays.  —  C.  1078  $  3. 

297.  Without  the  author- 
ization of  the  judge,  or  the 
prothonotary,  granted  on  the 
advice  of  a  family  council, 
the  tutor  is  not  allowed  to 
borrajv  for  the  minor,  nor  to 
alienate  or  hypothecate  his 
immoveable  property;  nor  is 
he  allowed  to  make  over  or 
transfer  any  capital  sums  be- 
longing to  the  minor,  or  his 
shares  and  interest  in  any 
financial,  commercial,  or 
manufacturing  joint  -  stock 
company.  —  N.     457.  —  C. 

1009  et  s.  —  P.  1341  et  s.  .«■.  ^J'^i 

298.  Such  authorization  can 
only  be  granted  in  cases  of 
necessity  or  for  an  evid^ggt 
advantage.  *" 

in^Tlie  case  of  necessity, 
the  judge  or  prothonotary 
gra.nts  his  authorization  only 
when  it  is  established  by  a 
summary  account  submitted 
by  the  tutor,  that  the 
moneys,  moveable  efifects 
and  revenues  of  the  minor 
are  insufficient. 

In  all  cases,  the  authoriza- 
tion indicates  what  property 
is  to  be  sold  or  hypothecated, 
and  any  conditions  deemed 
expedient.  —  C.  351a,  351b. 
—  P.  1348.  "^  "^ 

299.  Eepealed  by  60  V.,  c. 
50,  8.  13.  Vide  P.  1351,  1353. 

300.  The  formalities  re- 
quired by  articles  298  and 
299  for  the  alienation  of  the 
property  of  a  minor,  do  not 
apply  to  cases  where  a  judg- 
ment, on  the  demand  of  a 
co-proiprietor,     has     ordered 
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the  lieitation  of  tuidivided 
property.  But  in  these  cases, 
the  lieitation  can  only  be 
ituade  in  the  form  prescribed 
by  law.  Strangers  are  ad- 
mitted to  bid.  —  N.  460.  — 
C.  709. 

301.  [A  tutor  canaot^ac- 
eept  or  renounce  a  succes- 
eion,  which  falls  to  his  pupil, 
without    authorization    being 

f ranted  on  the  advice  of  a 
amily  council.  The  accep- 
tance can  only  be  made  under 
ibenefit  of  inventory.  Ac- 
companied by  these  formal- 
ities the  acceptance  or  re- 
nunciation has  the  saane  ef- 
fect as  if  made  by  a  person 
of  age.]  —  N.  461.  —  C.  643, 
660  et  B.,  867.  —  P.  1405  et  b. 

302.  [In  any  case  where  a 
succession  renounced  in  the 
najne  of  a  nunor  has  not 
been  accepted  by  any  one 
else,  ij;  naay  be  afterwards 
a££i^;tted  either  Jyr  the  tutor 
dni^Y  fliithnrizBti  on  the  ad- 
vice  of"a  family  council  con- 
sulted anew,  or  bv  the  minor 
become  of  age";  but  it  is  so 
taken  "in^ne  state  in^w;hich 
it  is  then,  and  tlie  sales  or 
other  acts  legally  made  dur- 
ing the  vacancy  cannot  be 
questioned.]  —  N.  462.  — 
C.  657. 

303.  Gifts  made  to  a  minor 
may  be"  '  accepted  by  his 
tj^tor.  or  a  tutor  ad  hoc,  or 
by  his  father,  mother,  or 
other  aacendaats;  such  ac- 
ceptance being  valid  without 
the  advice  of  any  family 
council.  —  N.  463.  —  C.  789, 
792. 

304.  Actions   belonging   to 


a  minor  are  brought  jn  the 
name  of  his  tutor. 

Nevertheless,  a  minor  of 
fourteen  years  of  age  may 
bring  alone  actions  to  re- 
cover his  wages. 

He  may  also  with  the  au- 
thority of  a  judge,  bring 
alone  all  other  actions  aris- 
ing from  the  contract  for 
the  hire  of  his  personal  ser- 
vices.—E.  S.  Q.,  5789;  51-52 
v.,  c.  22.  —  N.  454.  —  P.  78, 
1263. 

305.  A  tutor  cannot  de- 
mand the  definitive  parti- 
tion of  the  immoveable  prop- 
erty of  the  minor,  but  he 
can,  even  without  authoriza- 
tion, defend  an  action  of 
partition  brought  against 
such  minor.  —  N.  465.  — 
C.  691. 

306.  A  tutor  cannot  apx>eal 
from  a  judgment  until  he  is 
authorized  by  the  judge,  or 
the  prothonotary,  on  the  ad- 
vice of  a  family  council. 

307.  A  tutor  cannot  trans- 
act in  the  name  of  the  minor 
unless  he  is  authorized  by 
the  court,  the  judge  or  the 
prothonotary,  on  the  advice 
of  a  family  council.  Accom- 
panied by  these  formalities, 
transaction  has  the  same  ef- 
fect as  if  made  with  a  person 
of  age.  —  N.  467.  —  C.  1919. 
—  P.  1432. 

Section  VI. 

OF    THE   ACCOTINT   OF   TUTOB- 
8HIP. 

308.  Every  tutor  is  ac- 
countable for  his  administra- 
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tion,  when  it  has  terminated. 

—  N.  469. 

309.  Any  tutor  may  be 
compelled,  even  during  the 
tutorship,  on  the  demand  of 
any  one  related  or  allied  to 
the  minor,  of  the  subrogate- 
tutor,  or  of  any  other  parties 
interested,  to  produce  from 
time  to  time,  a  summary  ac- 
count of  his  administration; 
such  account  to  be  furnished 
without  any  judicial  formal- 
ity or  costs.  —  N.  470. 

310.  The  definitive  ac- 
count of  a  tutorship  is  ren- 
dered at  the  cost  of  the 
minor,  when  he  has  attained 
his  majority,  or  has  been  i 
emancipated;  the  tutor  ad-  i 
vanoes  the  oosta  of  such  ac- 
count. 

He  is  allowed  all  the  ex- 
penses which  he  can  justify, 
and  of  which  the  object  was 
useful.  —  N.  471.  —  C.  318. 

—  P.  570. 

311.  Every  settlement  be- 
tween a  minor  became  of  age 
and  his  tutor,  relating  to  the 
administration  and  account 
of  the  latter,  is  null,  unless 
it  is  preceded  by  a  detailed 
account,  and  the  delivery  of 
vouchers  in  support  thereof. 

—  N.  472.  —  C.  767. 

312.  If  the  account  give 
rise  to  contestations,  they 
are  proceeded  with  and  ad- 
judicated upon  in  the  man- 
ner provided  in  the  Code 
of   Civil  Procedure. — N.  473. 

—  P.  566  et  8. 

813.  Any  balance  due  by 
the  tutor  bears  interest  with- 
out demand,  from  the  closing 
of  the  account.     Interest  on 


any  sum  due  by  the  minor  to 
the  tutor,  only  runs  from  the 
time  of  his  being  put  in  de- 
fault by  the  tutor,  after  the 
closing  of  the  account.  —  N. 
474.  —  P.  833  $  1. 

CHAPTER  THIRD.        ^ 

OF  EMANCIPATION. 

314.  Every  minor  is,  of 
right,  emancipated  by  mar- 
riage. —  N.  476.  —  C.  182. 

315.  An  unmarried  minor 
may,  at  his  own  request,  or 
that  of  his  tutor,  or  of  any 
one  related  or  allied  to  him, 
be  emancipated  by  any  court, 
judge  or  prothonotary  having- 
jurisdiction  to  confer  tutor- 
ship, on  the  advice  of  a  fam- 
ity  council  called  and  con- 
sulted as  in  the  case  of  tutor- 
ship.—N.  478.— C.  250  et  s. 
—  P.  1331  et  8. 

316.  If  the  emancipation 
be  granted  out  of  court,  it  is 
subject  to  revision,  and  may 
be  annulled  by  the  court  to 
which  the  judge  or  protho- 
notary who  pronounced  it  be- 
longs. From  this  judgment 
an  appeal  lies.  —  P.  52  $  2, 
1310. 

317.  Whether  ©mancipation 
results  from  marriage  or  is 
granted  judicially,  a  curator 
must  be  appointed  to  the 
emancipated  minor.  —  C.  338 
et  s.  —  P.  594  $  6. 

318.  The  account  of  the 
tutorship  is  rendered  to  an 
emancipated  minor,  with  the 
assistance  of  his  curator.  — 
N.  480. 

319.  An  emancipated  minor 
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may  grant  leases  for  terms 
not  exceeding  nine  years;  he 
may  receive  his  revenues, 
give  receipts  therefor,  and 
perform  all  acts  of  mere  ad- 
ministration. 

[He  is  not  relievable  from 
these  acts,  except  in  cases 
where  persons  oi  age  would 
•be  60.]  —  JSr.  481.  —  C.  83, 
182,  244,  247,  763,  907,  1002, 
j^   1707. 

320.  He  can  neither  bring 
nor  defend  a  reaj_  action 
without  the  assistance  of  his 
curator.  —  N.  482.  —  P.  78. 


7^.    *       321.  An  emancipated  minor 
'**^***cannot    borrow    without   the 


Jr. 


assistance  of  his  curator. 
Loans  of  large  amounts  con- 
sidering his  means,  when  ef- 
fected by  deeds  bearing 
hypothec,  are  null,  although 
made  with  the  assistance  of 
his  curator,  if  they  be  not 
authorized  by  the  judge  or 
prothonotary,  on   the   advice 


of  a  family  council;  with  the 
exception  of  the  cases  pro- 
vided for  in  article  1005.  — 
N.  483. 

*  322.  Moreover,  he  can  nei- 
ther sell  nor  alienate  his  im- 
moveable property,  nor  per- 
form any  acts  other  than 
those  of  mere  administration, 
without  observing  the  for- 
mialities  prescribed  for  un- 
eman<;ipated  minors. 

With  respect  to  any  obliga- 
tions which  he  may  have 
contracted  by  purchase  or 
otherwise,  they  may  be  re- 
duced if  excessive;  the  courts 
taking  into  consideration  the 
fortune  of  the  minor,  the 
good  or  bad  faith  of  the  per- 
sons who  have  contracted 
with  him,  and  the  utility  or 
inutility  of  the  expenditure. 
—  N.  484.  —  C.  1341. 
.  323.  A  minor  engaged  in 
trade  is  reputed  of  full  age 
for  all  acts  relating  to  such 
trade.  —  N.  487.  —  C.  1005. 


TITLE     TENTH. 

OF   MAJORITY,   INrTEHDIOTION,    OURATORiSHIP   AND 
JUDIOIAIi  ADVISBRiS. 


CHAPTER  FIRST. 

OF   MAJORITY. 

324.  Majority  is  fixed  at 
the  complete  age  of  twenty- 
one  years.  At  that  age  per- 
sons are  capable  of  perform- 
ing all  civil  acts.  —  N.  488. 
—  C.  246. 


CHAPTER  SECOND. 

or    INTERDICTION. 

325.  A  person  of  full  age, 
or  an  emancipated  minor, 
who  is  in  an  habitual  state 
of  imbecility,  insanity  or 
madness,  must  be  interdicted, 
even  though  he  has  lucid  in- 
tervals. —  N.  489.  —  0.  142. 
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326.  Persons  who  commit 
acts  of  prodigality,  which 
giv«  reason  to  fear  that  they 
will  dissipate  the  whole  of 
their  property,  are  also  to  be 
interdicted. 

327.  Every  person  has  the 
right  to  demand  the  interdic- 
tion of  any  one  related  or 
allied  to  him,  who  is  prod- 
igal, mad,  imbecile,  or  in- 
sane. Husband  or  wife,  like- 
wise, may  demand  the  inter- 
diction the  one  of  the  other. 
—  N.  490. 

328.  The  demand  for  inter- 
diction must  be  made  before 
the  p'oper  court,  or  before 
one  of  the  judges  or  the  pro- 
thonotary  of  such  court  ;  it 
must  contain  a  specification 
of  the  acts  of  imbecility,  in- 
sanity, madness  or  prodigal- 
ity. The  applicant  is  obliged 
to  prove  these  acts.  —  N. 
492,  493. 

329.  The  court,  judge  or 
prothonotary  before  whom 
the  demand  is  made,  orders 
a  family  council  to  be  called, 
as  in  the  case  of  tutorship, 
and  takes  its  advice  as  to 
the  state  of  the  person  whose 
interdiction  is  sought;  but 
he  who  makes  the  demand 
cannot  form  part  of  the  fam- 
ily council.  —  N.  494,  495. — 
C.  250  &t  a.  —  P.  1331  et  s. 

330.  When  the  demand  is 
made  on  account  of  imbecil- 
ity, insanity  or  madness,  the 
defendant  m.ust'  be  inter- 
rogated by  the  judge  attend- 
ed by  a  clerk  or  assistant,  or 


by  the  prothonotary  ;  the 
examination  is  taken  down  in 
in  writing,  and  communicat- 
ed to  the  family  council. 

These  interrogatories  are 
not  required  if  the  inter- 
diction be  sought  on  account 
of  prodigality;  but  in  this 
case,  the  defendant  must  be 
heard  or  have  been  summon- 
ed to  appear.  —  C.  N. 
496.  ' 

330o.  When  the  demand  is 
made  on  account  of  imbecil- 
ity, insanity  or  madness,  and 
the  defendant  is  confined  in 
an  asylum  for  the  insane,  he 
is  not  interrogated,  but  a 
certificate  establishing  his 
mental  condition  given  by 
the  jnedical  superintendent  of 
the  asylum  is  produced.  63 
v.,  c.  39. 

331.  If  the  demand  for  in- 
terdiction be  rejected,  the 
court  may,  if  circumstances 
require  it,  appoint  a  judicial 
adviser  to  the  defendant.  — 
N.  499.  —  C.  349  et  s. 

332.  If  the  interdiction  be 
pronounced  out  of  court,  it  is 
subject  to  revision  by  the 
court,  on  petition  of  the  per- 
son interdicted  or  any  of  his 
relations.  The  judgment  of 
the  court  is  also  subject  to 
appeal.  —  P.  52,  $  2,  1310. 

333.  Every  sentence  or 
judgment  of  interdiction  or 
for  the  appointment  of  an 
adviser  is,  at  the  instance  of 
the  applicant,  notified  to  the 
defendant,  and  inscribed 
without  delay  by  the  protho- 


1  Vide  R.  S.  Q.  5503  as  to  the  sale  of  intoxicating  liquors  to 
habitual  drunkards. 
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notary  or  clerk  on  the  roll 
kept  for  that  purpose,  and 
publicly  exposed  in  the  office 
of  each  of  the  courts  having 
power  to  interdict  in  the 
district,  —  N.  501.  —  C.  241  1 
et  s.  I 

334.  Interdiction  or  the  ap-  t 
pointment  of  an  adviser  | 
takes  effect  from  th«  day  of  ] 
the  judgment,  notwithstand-  j 
ing  the  appeal.  | 

All  acts  done  subsequently  : 
by     the     person     interdicted 
for  imbecility,  madness  or  in-  i 
sanity  are  null;  the  acts  done 
by  any  one  to  whom    an  ad- 
viser has  been  given,  without 
the    assistance    of    such    ad- 
viser are  null,  if  injurious  to 
him,  in  the  same  manner  as 
those  of  minors  and  of  per- 
sons interdicted  for  prodigal-  '. 
ity,  according  to  article  987.  i 

—  N.  502.  —  C.  282  $  2,  343,   i 
789,  792,  834,  9J6,  1010, 1011.  ! 

—  .594  §  6.  ; 

335.  Acts  anterior  to  inter-  | 
diction     for     imbecility,    in-  ; 
sanity  or  madness  may  never-  ' 
theless  be  set    aside,  if  the  : 
cause    of     such    interdiction 
notoriously     existed     at    the 
time    when    these    acts   were 
done.  —  N.  503.  —  C.  986. 

336.  Interdiction  ceases 
with  the  causes  which  neces- 
sitated it.  iNevertheless  it 
cannot  be  removed  without 
observing  the  formalities 
(prescribed  for  obtaining  it, 
and  the  interdicted  person 
cannot  resume  the  exercise  of 
his  rights  until  after  the 
judgment  removing  the  in- 
terdiction. —  N.  512. 


CHAPTEE  SECOND  (a). 
i 

INTEBDICTION     OF     HABITUAL 
DRUNKARDS. 

1 

336a.  May  also  be  inter- 
dicted any  habitual  drunk- 
ard who  squanders  or  mis- 
manages his  property  or 
places  his  family  in  trouble 
or  distress,  or  transacts  his 
business  prejudicially  to  his 
family,  his  friends  or  his 
creditors,  or  who  uses  intoxi- 
cating liquors  to  such  an  ex- 
tent that  he  thereby  incurs 
the  danger  of  ruining  his 
health  or  shortening  his  life. 

3366.  The  demand  in  inter- 
diction is  made  by  a  petition, 
under  oath,  presented  to  any 
one  of  the  judges  of  the  Supe- 
rior Court,  who  alone  shall 
have  power  to  act,  by  any 
relations,  whether  of  blood 
or  by  affinity,  or,  in  default 
of  relations,  by  any  friend  of 
such  habitual  drunkard. 

The  judge  may,  for  any  of 
the  reasons  mentioned  in  the 
preceding  article,  set  forth 
in  the  petition  and  estab- 
lished before  him  to  his  sat- 
isfaction, pronounce  the  in- 
terdiction of  such  habitual 
drunkard  and  appoint  a 
curator  to  him,  to  manage  his 
affairs,  as  in  the  case  of  one 
interdicted  for  prodigality. — 
—  Id. 

336c.  Any  person  who,  ac- 
cording to  the  common  report 
of  the  neighborhood,  has  the 
reputation  of  being  a  drunk- 
ard, is  considered  as  being  an 
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habitual  drunkard  within  the 
meaning  of  this  chapter. — Id. 

836(f.  The  petition  praying 
for  the  interdiction  of  any- 
habitual  drunkard  is  person- 
ally served  upon  him  at  a 
time  when  he  is  sober,  ox,  if 
at  the  time  of  the  said  ser- 
vice, the  person  whose  inter- 
diction is  demande'd  ia  not 
sober,  the  petition  is  served 
upon  a  reasonable  person  of 
his  family,  at  least  eight 
days  before  that  fixed  for 
the  appearance  before  the 
judge  for  the  purpose  of  the 
inter<'iction.  —  Id. 

336e.  The  interdiction  is 
proceeded  with,  by  summon- 
ing before  such  judge  a  fam- 
ily council  as  in  the  case  of 
tutorships,  under  the  provi- 
sions of  this  Code,  and  by 
taking  the  opinion,  under 
oath,  of  each  person  com- 
posing the  family  council,  as 
to  the  truth  of  the  fact  of  I 
such  person  being  an  habi- 
tual drunkard  and  as  to  the 
necessity  of  such  interdic- 
tion; but  the  person  making 
such  demand  in  interdiction 
cannot  form  part  of  such 
family  council.  —  Id.  C.  250 
et  8. 

336f.  The  person,  whose  in- 
terdiction is  thus  demanded, 
may  produce  before  the  judge 
witnesses  to  contradict  the 
allegations  of  the  petition 
and  the  evidence  of  any  of 
the  members  of  the  fajnily 
council;  and  each  party  may 
retain  an  advocate  to  con- 
duct the  proceedings  on  his 
behalf  and  to  examine  the 
witnesses  before  the    judge, 


who  may  require,  from  the 
person  instituting  the  de- 
mand in  interdiction,  further 
evidence  of  the  facts  alleged 
in  the  petition,  in  addition 
to  that  of  the  family  council. 
—  Id.  —  E.  S.  Q.  5790. 

336j7.  In  proceeding  to  the 
interdiction,  the  proof  is 
taken  orally  or  in  writing,  in 
the  discretion  of  the  judge; 
and  it  is  not  necessary  that 
the  person,  whom  it  is  sought 
to  interdict,  be  interrogated 
before  the  judge.  —  Id. 

336ft.  The  decision  of  the 
■iudp^e  is  fapai  ^pd  without 
appeal,  whether  he^griintff 
the  interdiction  or  rejects  the 
demand  therefor.  —  Id. 

'  '336i:  The  judgment  order- 
ing the  interdiction  may  also 
order,  if  it  have  been  prayed 
for,  that  the  person  inter- 
dicted be  confined  in  an  es- 
tablishment for  habitual 
drunkards,  for  such  space  of 
time  as  may  be  deemed  nec- 
essary. —  Id. 

336;.  Such  order  may,  if 
not  then  obtained,  be  applied 
for  and  obtained  subsequent- 
ly upon  sufficient  proof, 
upon  petition  presented  to 
one  of  the  judges  of  the 
Superior  Court  in  the  district 
in  which  the  interdicted  per- 
son has  his  domicile,  by  ob- 
serving the  formalities  pre- 
scribed in  articles  336(f,  3360, 
336f,  and  336^7.  —  Id. 

33Qk.  The  judgment  must 
mention  the  name  of  the  es- 
tablishment in  which  the 
person  is  to  be  confined,  the 
duration  of  the  confinement, 
the   name   or   names  of   the 
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persons  who  are  to  carry  out 
the  order,  a  certified  copy 
whereof  is  given  to  the 
director  of  the  establish- 
ment at  the  same  time  as  the 
person  is  confided  to  his  care. 
—  Id. 

336?.  The  order  for  con- 
finement may  be  suspended 
or  cancelled  at  any  time  by 
one  of  the  judges  of  the 
Superior  Court,  upon  sum- 
mary petition  accompanied 
by  sufficient  proof  that  the 
person  may,  in  Ms  own  in- 
terest and  in  that  of  his 
■  family,  be  released.  —  Id. 

336m.  If  any  demand  in 
interdiction  under  this  chap- 
ter be  rejected,  the  Bame 
shall  not  be  renewed  before 
the  expiration  of  three 
months.  —  Id. 

336n.  Any  person  inter- 
dicted as  an  habitual  drunk- 
ard may  be  relieved  from 
such  interdiction,  after  one 
year's  sober  habits,  and  the 
removal  thereof  is  effected 
by  observing  the  same  for- 
malities as  those  prescribed 
to  obtain  the  interdiction, 
and  the  person  interdicted 
cannot  regain  the  exercise  of 
his  civil  rights,  until  after 
the  -judgment  removing  the 
judgment  removing  the  in- 
interdiction. 

336o.  The  wife,  or  th«  son 
of  full  age,  of  any  person  so 
interdicted,  may  be  appoint- 
ed liis  curator. 

When  the  wife  of  the  per- 
son interdicted  has  been  ap- 


pointed, she  has  all  the 
powers  of  curators  to  per- 
sons interdicted  for  prodigal- 
ity, and  is  subject  to  the 
provisions  of  article  180  of 
this  Code,  save  in  so  far  as 
regards  acts  of  simple  ad- 
ministration, and  for  such 
acts  her  appointment  as  cur- 
atrix  avails  as  full  authoriza- 
tion. —  Id.  —  C.  342,  343. 

336p.  Proceedings  under 
this  chapter  are  summary. — 
E.  S.  Q.  5790. 

336g.  The  name  of  every 
person  interdicted  under  this 
chapter  must  be  inscribed  on 
the  roll  of  interdicted  per- 
sons, as  in  other  cases  of  in- 
terdiction.—/d. — C.  333 

CHAPTEE  SECOlND  (B). 

336r.  May  also  be  inter- 
dieted  any  person  who  makes 
use  of  opium,  morphine,  or 
other  narcotics,  and  who 
squanders  or  mismanages  his 
property,  or  places  his  fam- 
ily in  trouble  or  distress,  or 
transacts  his  business  pre- 
judicially to  his  family,  rel- 
atives or  creditors,  or  incurs 
the  danger  of  ruining  his 
health  or  shortening  his  life. 
—  59  v.,  c.  40,  s.  1. 

336s.  The  formalities  pre- 
scribed by  articles  336  ,  and 
336<i  to  336g,  inclusively,  are 
observed  with  reference  to 
obtaining  the  interdiction, 
the  confinement  of  the  inter- 
dicted person  and  the  relief 
from  interdiction,  in  so  far 
as  they  may  apply  thereto. — 
59  v.,  c.  40,  s.  1. 
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SCHEDULES. 
A 

FOBM    OF    PETITION    FOR    IN- 
TERDICTION'. 

Province  of  Quebec, 
District  of 

To  the  Honorable  A.  B., 
on6  of  the  judges  of  the 
Superior  Court  for  the  Prov- 
ince of  Quebec: 

C.  D.,  of  the  parish  of . . . . 
in  the  said  district,  farmer, 
by  this  his  petition,  resipect- 
fully  represents: 

That,  for  about. . . .  year  , 
E.    F.,    oi    the    said     parish 

of farmer,   (uncle 

or  brother  of  the  petitioner, 
as  the  case  may  be),  has  been 
an  habitual  drunkard,  and 
that  by  reason  of  his  drunk- 
enne^  he  squanders  or  mis- 
manages his  property,  or 
places  his  family  in  trouble 
or  distress,  or  transacts  hia 
business  prejudically  to  his 
family,  his  relations,  or  his 
creditors,  and  that,  therefore, 
it  is  desirable  that  in  virtue 
of  the  law,  the  said  E.  F., 
be  interdicted  as  an  habitual 
drunkard. 

Wherefore,  your  petitioner 
prays  that  the  interdiction 
of  the  said  E.  F.,  as  an  halbit- 
u»l  drunkard,  be  pronounced 
in  accordance  with  the  law. — 
Id. 

B 

FORM  OF  AFFIDAVIT  WHICH 
MXrST  ACCOMPANY  THE 
PETITION  PRAYING  FOR 
THE   INTERDICTION. 

C.  D.,  the  petitioner  named 


in  the  foregoing  petition, 
being  duly  sworn  upon  the 
Holy  Evangelists,  doth  de- 
pose and  say:  That  the  facts 
alleged  in  the  foregoing  peti- 
tion are  true  and  that  the 
said  petition  hath  not  been 
made  through  malice,  nor 
with  a  view  to  oppress.  And 
he  hath  {declared  himself  to  he 
unable  to  sign),  or  {hath 
signed),  after  the  same  hath 
been  duly  read  to  him. 

Sworn  before  me,  at  this 
19 
J.  S.  C. 

—  Id. 

0 

judge's  ORDER,  CONVENING  A 
FAMILY  COUNCIL  TO  PRO- 
CEED TO  THE  INTERDIC- 
TION. 

Considering  the  foregoing 
petition  and  affidavit,  let  the 
relations,  whether  of  blood 
or  by  affinity,  and  in  default 
of  such  relations,  the  friends 
of  the  said  E.  F.,  in  the  said 
petition  mentioned,  appear 
before  me  in  chambers,  in 
the  court  house,  in  the  city 

or  totcn,  etc.,  on  the 

day  of ,  19 ,  at. . . . 

o  'clock  in  the noon, 

for  the  purpose  of  proceeding 
upon  the  said  petition. 
19 
J.  S.  C. 

—  Id. 

CHAPTER  THIRD. 

OP  CUBATORSHIP. 

337.  There  are  two  sorts  of 
curatorship,  one  to  the  per- 
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son,  th6   other    to  the  prop- 
erty. 

338.  The  persons  to  whom 
curators  are  given  are: 

1.  Emancipated  minors; 

2.  Interdicted  persons; 

3.  Children  conceived  but 
not  yet  born. 

339.  With  the  exception  of 
curators  to  habitual  drunk- 
ards, curators  to  the  person 
are  appointed  with  the  for- 
malities and  according  to  the 
rules  prescribed  for  the  ap- 
pointment of  tutors. 

[Curators  to  the  person  are 
sworn  before  entering  upon 
their  duties.  — E.  S.  Q.  5791. 
—  C.  250  et  s.  —  P.  1331  et 
8.  —  60  v.,  c.  50,  B.  14. 

340.  A  curator  to  an  eman- 
cipated minor  has  no  control 
over  his  person;  he  is  given 
in  order  to  assist  him  in 
matters  and  proceedings  in 
which  he  cannot  act  alone. 
This  curatorship  ends  with 
the  minority.  —  C.  317  et  s. 

341.  A  curator  to  an  inter- 
dicted person  is  appointed  by 
the  judgment  which  pro- 
nounces the  interdiction. 

342.  The  husband,  unless 
there  are  valid  reasons  to  the 
contrary,  must  be  appointed 
curator  to  his  interdicted 
wife. 

The  wife  may  be  curatrix 
to  her  husband,    —  C.  336o. 

343.  The  curator  to  a  per- 
son interdicted  for  imbecil- 
ity, insanity  or  madness  has 
over  such  person  and  his 
property  all  the  powers  of  a 
tutor  over  the  person  and 
pTorpertj  of  a  minor;  and  he 
M  bound  towards  him  in  the 


same  manner  as  the  tutor  is 
towards  his  pupil. 

These  powers  and  obliga- 
tions extend  only  to  the 
property  when  the  interdic-  ' 
tion  is  for  prodigality  or 
habitual  drunkenness.  —  E. 
S.  O.,  5792.  —  C.  83,  334. 

344.  [No  one,  with  the  ex- 
ception of  husband  and  wife, 
and  ascendants  and  descend- 
ants, is  obliged  to  retain  the 
curatorship  of  an  interdicted 
person  for  more  than  ten 
years;  at  the  expiration  of 
that  time,  the  curator  may 
demand  and  has  a  right  to 
be  replaced.]  —  N.  508. 

345.  The  curator  to  a  child 
conceived  but  not  yet  born, 
is  bound  to  act  for  such  child 
whenever  its  interests  require 
it;  he  haa  until  its  birth  the 
administration  of  the  prop- 
erty which  is  to  belong  to  it, 
and  afterwards  he  is  bound 
to  render  an  account  of  such 
administration.  —  N.   393.     ^0% 

346.  If  during  the  curator- 
ship,  the  party  subjected  to 
it  have  any  interests  to  dis- 
cuss with  his  curator,  such 
party  is  given,  for  that  case, 
a  curator  ad  hoc,  whose 
powers  only  extend  to  the 
matters  to  be  discussed. 

347.  Curators  to  property 
are  those  appointeid: 

1.  To  the  property  of  ab- 
sentees; 

2.  In  cases  of  substitution; 

3.  To  vacant  estates; 

4.  To  the  property  of  ex- 
tinct corporations; 

5.  To  property  abandoned 
by  insolvent  traders  who 
have  made   an   abandonment 
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of  their  property  for  the 
benefit  of  their  creditors,  or 
by  arrested  or  imprisoned 
debtors,  or  on  account  of 
hypothecs; 

6.  To  prop>erty  accepted 
under  benefit  of  inventory. 
— R.  S.  Q.  5793.— C.  87  et  s., 
372,  373,  685  et  s.,  945.— P. 
581,  867  et  s.,  1338  et  8., 
1410,  1426  et  b. 

347a.  Curators  to  property 
must  be  sworn  before  enter- 
ing upon  their  duties.  —  60 
v.,  c.  50,  s,  15. 

348.  The  provisions  relat- 
ing to  curators  to  the  prop- 
erty of  absentees  are  con- 
tained in  the  title  Of  Ab- 
sentees. Those  concerning 
curators  to  the  property  of 
extinct  corporations,  in  the 
title  Of  Corporations.  In  the 
third  book  and  in  the  Code 
of  Civil  Procedure  are  to  be 
found  the  rules  touching  the 
appointment,  powers  and 
duties  of  the  other  curators 
mentioned  in  tjie  preceding 
article,  who  must  also  be 
flworn. 

CHAPTER  FOXTRTH. 

OP   JtJDICIAI,   ADVISEBS. 

349.  A  judicial  adviser  is 
given  to  those  who,  without 
being  absolutely  insane  or 
prodigal,  are  nevertheless  of 
weak  intellect,  or  so  inclined 
to  prodigality  as  to  give 
reason  to  fear  that  they  will 
dissipate  their  property  or 
seriously  impair  their  for- 
tune. —  N.  513,  514. 

350.  .Judicial  advisers  are 
given    by     those    who    have 


power  to  interdict,  on  the 
demand  of  any  person  who 
has  a  right  to  demand  inter- 
diction, and  with  the  same 
formalities.  Such  demand 
may  also  be  made  by  the 
party  himself.  —  iN.  514.  — 
P.  1331,  1337. 

351,  If  the  powers  of  the 
judiciar~adviser  be  not_  de- 
fined by  the  judgment,  the 
person  to  whom  he  is  ap- 
pointed is  prohibited  from 
pleading,  transacting,  bor- 
rowing, receiving  moveable 
capitsS  and  giving  a  dis- 
charge therefor,  as  also  from 
alienating  or  hypothecating 
his  property  without  the  as- 
sistance of  such  adviser. 

The  prohil)ition  can  only 
be  removed  in  the  same  man- 
ner that  the  appointment  has 
been  made.  —  N.  513.  —  C. 
789,  834.  —  P.  78. 

CHAPTER  FOURTH  (a). 

SALE  OF  CERTAIN  PBOPEBTY 
BEIXDNGING  TO  MINORS  AND 
OTHER  INCAPABI,E  PERSONS. 

351<i.  In  the  case  of  the 
sale  of  capital  sums,  such  as 
shares  or  interest  in  finan- 
cial, commercial  or  manu- 
facturing joint  stock  com- 
panies, or  public  securities, 
belonging  to  minors,  inter- 
dieted  persons  or  absentees 
or  to  substitutions,  the  judge 
or  the  court,  authorizing  such 
sale  upon  the  advice  of  a 
family  council,  may,  if  he  or 
it  deem  it  meet,  order  that 
the  sale  T>e  made,  at  the  cur- 
rent rate  upon  the  stock  ex- 
change, by  a  broker  or  other 
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person  appointed  for  that 
purpose,  without  advertise- 
ment or  other  formalities  ; 
and  the  judge  or  court  in 
case  he  or  it  may  deem  the 
same  advisable,  may  author- 
ize, during  such  delay  as 
shall  be  determined,  the 
gradual  disposal  of  such 
securities  at  the  current  rate 
upon  the  stock  exchange. 

The  person  appointed  Bhall 
make  a  report  of  all  sales  by 
him  made,  and  deposit  it  in 
the  clerk's  office  where  the 
authorization  for  the  sale 
has  been  deposited,  with  an 
attestation  under  oath,  show- 
ing the  market  value  of 
similar  securities  sold  upon 
the  stock  exchange  on  the 
day  of  each  sale.  —  R.  S.  Q. 
5794.— C.  297,  298.— P.  1356. 


3516.  Articles  298  and  299 
of  this  Code,  and  the  fifth 
title  of  the  third  part  of  the 
Code  of  Civil  Procedure,  do 
not  apply  to  the  sale  of  im- 
moveable property  or  im- 
moveable rights,  belonging 
to  minors  or  persons  incap- 
able of  acting  for  them- 
selves, nor  to  the  sales  of  the 
capital  sums,  shares  or  in- 
tere^  of  such  minors  or  per- 
sons, in  any  financial,  com- 
mercial or  manufacturing 
joint  stock  company,  the  real 
value  of  which  does  not  ex- 
ceed the  sum  of  four  hundred 
dollars. 

The  sale  may  take  place 
in  the  manner  set  forth  in 
article  6016  of  the  Revised 
Statutes  of  Quebec.  —  Id.  — 
P.  1357. 

y 


TITLE     ELEVENTH 

OF  CORPORATIONS.     « 


CHAPTER  FIRST. 

OF  THE  NATURE  AND  CREA- 
TION OF  CORPORATIONS, 
AND  OF  THEIR  DIFFERENT 
KINDS. 

352.  Every  corporation  le- 
gally constituted  is  an  arti- 
ficial or  ideal  person,  whose 
existence  and  succession  are 
T>erpetual,  or  sometimee  for  a 
fixed  period  only,  and  which 
is  capable  of    enjoying    cer- 


tain rights  and  liable  to  cer- 
tain obligations. 

353.  Corporations  are  con- 
stituted by  act  of  parliament, 
by  royal  charter  or  by  pre- 
scription. 

Those  corporations  also  are 
reputed  to  be  legally  consti- 
tuted which  existed  at  the 
time  of  the  cession  of  the 
country  and  which  have  been 
since  continued  and  recog- 
nized by  competent  author- 
it  v.— C.  1889. 
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354.  Corporations  are  ag- 
gregate or  sole. 

Corporations  aggregate  are 
those  composed  of  several 
members;  corporations  sole 
are  those  consisting  of  a 
single  individual. 

2^5.  Corporations  are  either 
ecclesiastical  ox  religious,  or 
they  are  lay  or  eeeular. 

Ecclesiastical  corporations 
are  aggregate  or  sole.  They 
are  all  public. 

Secular  corporations  are 
either  aggregate  or  sole. 
They  are  either  public  or 
private. 

356.  Se  :ular  corporations 
are  further  diviided  into  poli- 
tical and  civil  ;  those  that 
are  political  are  governed  t^ 
the  public  law,  and  only  fall 
within  the  control  of  the 
civil  law  in  their  relations, 
in  certain  respects,  to  in- 
dividual members  of  society. 

Civil  icorrporations  consti- 
tuting, by  the  fact  of  their 
incorporation,  ideal  or  artifi- 
cial persons,  are  as  such  gov- 
erned by  the  laws  affecting 
individuals;  saving  the  pri- 
vileges they  enjoy  and  the 
disabilities  they  are  subject- 
ed to. 

OHAPTEE  SECOND. 

OF  THE  BIGHTS,  PBIVILEGES, 
AND  DISABILITIES  OF  COB- 
POBATION8. 

SECTION  I. 

OF   THE   BIGHTS    OF   CORPOBA- 
TION8. 

357.  Every  corporation  has 
a   corporate    name,   which   is 


given  to  it  at  its  creation  or 
which  has  eince  been  recog- 
nized and  approved  by  com- 
petent authority. 

Under  such  name  the  cor- 
poration is  known  and  de- 
signated, sues  and  is  sued, 
and  does  all  its  acts  and 
exercises  all  the  riglits  which 
belong  to  it.  —  P.  81. 

358.  Tbe  frights  which  a 
corporation  may  exercise,  be- 
sides those  specially  confer- 
red by  its  title,  or  by  the 
general  laws  applicable  to  its 
particular  kind,  are  all  those 
which  are  necessary  to  at- 
tain the  object  of  its  crea- 
tion ;  thus  it  may  acquire, 
alienate  and  possess  proper- 
ty, sue  and  be  sued,  contract, 
incur  obligations,  and  bind 
others  in  its  favor.  —  C.  481. 

359.  For  these  objects, 
every  corporation  has  the 
right  to  select  from  its  mem- 
bers, officers  whose  number 
and  denominations  are  de- 
termined by  the  instrument 
of  its  creation  or  by  its  by- 
laws or  regulations. 

360.  These  officers  repre- 
sent the  corporation  in  all 
acts,  contracts  or  suits,  and 
bind  it  in  all  matters  which 
do  not  exceed  the  limits  of 
the  powers  conferred  on 
them.  These  powers  are 
either  determined  by  law,  by 
the  by-laws  of  the  corpora- 
tion, or  by  the  nature  of  the 
duties  imposed. 

361.  Every  corporation  has 
a  right  to  make,  for  its  in- 
ternal government,  for  the 
order  of  its  proceedings  and 
for  the    management    of  its 
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aflfaira,  by-laws  and  regula- 
ions  which  its  membere  are 
bound  to  obey,  provided  they 
are  legally  and  regularly 
passed. 

SECTION  n. 

OF    THE    PRIVILEGES    OF    COR- 
PORATIONS. 

362.  Besides  the  special 
privileges  which  may  be 
granted  to  each  corporation 
by  its  title  of  creation  or  by 
special  law,  there  are  others 
which  result  from  the  fact 
of  incorporation  and  which 
exist  of  right  in  favor  of  all 
corporate  bodies,  unless  taken 
away,  restrained  or  modified 
by  such  title  or  by  law. 

363.  The  principal  of  these 
privileges  is  that  which  lim- 
its the  responsibility  of  the 
members  of  a  corporation  to 
the  interest  which  each  pos- 
sesses therein,  and  exempts 
them  from  all  personal  lia- 
bility for  the  payment  of 
obligations  contracted  by  the 
corporation  within  the  scope 
of  its  powers  and  with  the 
formalities  required. 

SECTION  m. 

OF  THE  DISABILITIES  OF  COR- 
PORATIONS. 

364.  Corporations  are  sub- 
ject to  particular  disabilities 
which  either  prevent  or  res- 
train them  from  exercising 
certain  rights,  powers,  pri- 
vileges and  functions,  which 
natural  persons  may  enjoy 
and  exercise;  these  disabil- 
ities arise  either  from  their 


corporate   character   or   they 
are  imposed  by  law. 

365.  In  consequence  of  the 
disabilities  which  arise  from 
their  corporate  character, 
they  can  neither  be  tutors 
nor  curators,  nor  can  they 
take  part  in  meetings  of 
family  councils.  ^ 

They  cannot  be  entrusted 
with  the  execution  of  wills 
or  any  other  administration 
which  necessitates  the  taking 
of  an  oath,  or  imposes  per- 
sonal responsibility. 

They  cannot  be  summoned 
personally,  nor  appear  in 
court  otherwise  than  by  at- 
torney. 

They  cannot  sue  nor  be 
sued  for  assaults,  battery  or 
other  violence  to  the  person. 

They  cannot  serve  as  wit- 
nesses nor  as  jurors  before 
the  courts. 

They  can  neither  be  guard- 
ians nor  judicial  sequestra- 
tors, nor  can  they  be  charged 
with  any  other  functions  or 
duties  the  exercise  of  which 
might  entail  imprisonment. — 
R.  S.  Q.  5795.  —  C.  908. 

366.  The  disabilities  aris- 
ing from  the  law  are: 

1.  Those  which  are  impos- 
ed on  each  corporation  by  its 
title,  or  by  any  law  applic- 
able to  the  class  to  which 
such  corporation  belongs; 

2.  Those  comprised  in  the 
general  laws  of  the  country 
respecting  mortmains  and 
bodies  corporate,  prohibiting 
them  from  acquiring  im- 
moveable property  or  prop- 
erty 80  reputed,  without  the 
permission  of  the  crown,  ex- 


OF  COBP0RATI0N8. 


59 


cept  for  certain  purposes  [ 
only,  and  to  a  fixed  amount  | 
and  value;  I 

3.  Those  which  result  from  ' 
the   same    general    laws  im-  \ 
posing,  for  the  alienation  or 
hypothecation  of  immoveable 
property  held  in  mortmain  or 
belonging        to         corporate 
bodies,  particular  formalities,  i 
not  required  by  the  common 
law.  —  C.  763,  789,  836.. 

366a.  All  corporati  ons  j 
which,   under   the   provisions  | 
of   their  charters   or   of   the  I 
law,     cannot      acquire     real  j 
estate    except    to    a    limited  ! 
amount,     have      the      right,  \ 
whenever  they  dispose  of  or  j 
alienate  any  real  estate  be- 
longing to  them,  to  apply  the  i 
price  thereof  to  the  acquis!-  I 
tion    of    other    real    estate,  i 
and  also  to  receive  the  rev- 
enues thereof  and  to  employ 
tlie  same  for  the  objects  for 
which  they  were  constituted. 
—  B.  S.  Q.,  5796. 

367.  All  corporations  are 
prohibited  from  carrying  on 
the  business  of  banking  un- 
less they  have  been  specially 
authorized  to  do  so  by  their 
title  of  creation.  —  C.  1888. 

CHAiPTEE  THIRD. 

OF  THE  DISSOLUTION  OF  COR- 
PORATIONS AJTD  THE  riQ- 
rriDATION  OF  THEIR  AF- 
FAIRS. 

SECTION  I. 

OF  THE  DISSOLUTION  OF  COR- 
PORATIONS. 

368.  Corporations  are  dis- 
solved: 


1.  By  any  act  of  the  legis- 
lature declaring  their  ais- 
soilution; 

2.  By  the  expiration  of  the 
term  of  the  accomplishment 
of  the  object  for  which  they 
were  formed,  or  the  happen- 
ing of  the  condition  attach- 
ed "to  their  creation; 

3.  By  forfeiture  legally  in- 
curred; 

4.  By  the  natural  death  of 
•all  the  membera,  the  diminu- 
tion of  their  number,  or  by 
any  other  cause  of  a  nature 
to  interrupt  the  corporate 
existence,  when  the  right  of 
succession  is  not  provided 
for  in  such  oases; 

5.  By  the  mutual  consent 
of  all  the  members,  subject 
to  the  modifications  and  un- 
der the  cir  cumstances  here- 
inafter determined; 

6.  By  voluntary  liquida- 
tion in  the  cases  by  law 
provided.  —  E.  S.  Q.  5797.  — 
C.  1892.  —  P.  985. 

369.  Ecclesiastical  and  sec- 
ular corporations  of  a  public 
nature,  other  than  those 
formed  for  the  mutual  assis- 
tance of  their  members,  can- 
not be  dissolved  by  mutual 
consent  without  a  formal 
and  legal  surrender  or  the 
authority  of  the  legislature, 
as  the  case  may  be. 

The  same  rule  applies  to 
banks,  to  railway,  canal,  tele- 
graph, toll-bridge,  and  turn- 
pike companies,  and  general- 
ly to  private  corporations 
who  have  obtained  privileges 
which  are  exclusive  or  exceed 
those  resulting  by  law  from 
incorporation. 
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370.  Public  corporations 
formed  for  the  mutual  assis- 
tance of  their  members,  and 
those  of  a  private  nature 
not  included  in  the  preceding 
article,  may  be  dissolved  by 
mutual  consent,  on  conform- 
ing to  the  conditions  which 
may  have  been  specially  im- 
posed on  them,  and  saving 
the  rights  of  third  parties. 

SECTION  n. 
OF   THE  LIQUIDATION   OF   THE 
AFFAIRS  OF  DISSOLVED   COR- 
PORATIONS. 

371.  Saving  the  case  of 
the  voluntary  liquidation  of 
joint  stock  companies,  a  dis- 
solved corporation  is,  for  the 
liquidation  of  its  affairs,  in 
the  same  position  as  a  va- 
cant succession.  The  credi- 
tors and  other  interested 
have  the  same  recourse 
against  the  property  which 
belonged  to  it,  as  may  be  ex- 
ercised against  vacant  suc- 
cessions and  the  property 
belonging  to  them.  —  E,  S. 
O.  579?. 

372.  In  order  to  facilitate 
such  recourse,  a  curator,  who 
represents  such  corporation 
and  is  seized  of  the  property 
which  belonged  to  it,  is  ap- 
pointed by  the  proper  court, 
with  the  formalities  observed 
jn  the  case  of  vacant  estates. 
— C.  685  et  s.— P.  986,  1339. 

373.  Such  curator  must  be 
sworn;  he  must  give  security 
and  make  an  inventory.  He 
must  also  dispose  of  the 
moveables,  and  must  proceed 
to  the  sale   of  the  immove- 


able property,  and  to  the 
distribution  of  the  price  be- 
tween the  creditors  and 
others  entitled  to  it  ,in  the 
manner  prescribed  for  the 
discussion,  distribution  and 
division  of  the  property  of 
vacant  estates  to  which  a 
curator  has  been  appointed, 
and  in  the  cases  and  with  the 
formalities  required  by  the 
Code  of  Civil  Procedure. — 
C.  1426.  —  P.  986,  1339. 

373a,  In  the  case  of  the 
voluntary  liquidation  of  a 
joint  stock  company,  one  or 
more  liquidators  are  appoint- 
ed in  the  manner  required  by 
law,  for  the  purpose  of  wind- 
ing up  the  affairs  and  of  dis- 
tributing the  assets  of  the 
company.  —  E,  S.  Q.  5799. 

3736,  Non-commercial  joint 
stock  corporations  or  com- 
panies, which  have  ceased 
payment,  may  be  placed  in 
liquidation  on  the  application 
of  any  unsecured  creditor  for 
a  sum  of  at  least  two  hun- 
dred dollars;  provided  that 
demand  of  payment  has  been 
made  thirty  days  before  the 
service  of  the  notice  men- 
tioned in  the  following  ar- 
ticle. —  3  Ed.  VII,  c.  48. 

373c.  The  application  is 
made  by  petition  presented 
to  the  judge  of  the  district 
in  which  the  company  has  its 
head  office,  after  a  notice  of 
three  days  to  the  company, 
praying  that  the  company  be 
placed  in  liquidation  and  for 
the  appointment  of  a  provi- 
sional guardian.  —  Id. 

373d.  If  the  application  is 
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not  immediately  contested  in 
the  manner  provid'ed  for 
abandonment  of  property, 
the  judge  shall  order  the 
liquidation  of  the  company 
and  the  appointment  of  a 
provisional   guardian.  —  Id. 

373c.  The  provisional  guar- 
dian shall  take  possession  of 
all  the  property  of  the  com- 
pany, as  well  as  its  books, 
credits  and  assets,  and  shall 
give  notices  to  the  creditors 
and  shareholders  ordered  by 
the  judge,  calling  upon  them 
to  appoint  a  liquidator,  with 
the  same  formalities  as  those 
respecting  the  appointment 
of  a  curator  to  an  abandon- 
ment of  property,  the  notice 
to  be  given  collectively  to  all 
the  shareholders  and  credi- 
tors and  not  individually. 
—  Id. 

373f.  The  liquidator,  after 
his  appointment,  shall  have 
the  management  and  shall 
dispose  of  the  property  of 
the  company  in  the  same 
manner  as  a  curator  to  the 
property  of  an  insolvent  and 
with  the  same  powers.  —  Id. 

373g.  The  judge  may,  at 
his  discretion,  appoint  one  or 
more  inspectors,  from  among 


the     creditors    of    the    com- 
pany. —  Id. 

373ft.  The  president,  sec- 
retary, treasurer  or  agent  of 
the  company,  or  any  person 
having  the  custody  thereof, 
shall  be  bound,  upon  an  order 
of  the  judge,  to  deliver  up, 
to  the  liquidator  or  to  the 
provisional  guardian,  all  such 
books  and  documents  belong- 
ing to  the  company  which 
the  judge  shall  deem  re- 
quisite to  the  liquidation, 
under  penalty  of  being 
guilty  of  contempt  of  court. 
—  Id. 

373i.  All  the  provisions  of 
the  Code  of  Civil  Procedure 
respecting  abandonment  of 
property,  not  inconsistent 
with  articles  3736  to  373ft, 
shall  apply  to  such  liquida- 
tion. The  liquidator  shall  be 
vested  with  all  the  rights  of 
action  of  the  insolvent  com- 
pany and  he  shall  also  be 
made  a  party  to  all  actions 
and  proceedings  taken  against 
the  company.  —  Id. 

373/.  The  provisions  of  ar- 
ticles 373&  to  373i  shall  apply 
to  the  cases  of  liquidation 
under  article   373o.  —  Id. 
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BOOK  SECOND 

OF  PROPERTY,  OF  OWNERSHIP  AND  OF  ITS 
DIFFERENT  MODIFICATIONS. 


TITLE    FIEST. 
OF  THE  DISTINCniTON  OF  TMINGS. 


324.  All  property,  incor- 
poreal as  well  as  corporeal,  is 
moveable  or  immoveable.  — 
N.  516. 

CHAPTER  FIRST. 

OF  IMMOVEABLES. 

^      325.  Property    is    immove- 
able either  by  its  nature,  or 
k^  «^  by     its     destination,    or     by 

(i)  reason  of  the  obje<jt_  to 
which  it  is  attached,  or  last- 

v-)  ly  by  determination  of  law. 
—  N.  517. 

^   376.  Landg   and    buildings 
are  immoveable  by  their  na- 
ture. —  N.  518. 
,  377.  Windmills .  and  water- 

'  mills,  built  on  piles  andlorm- 
ing  part  of  the  building,  are 
also  immoveable  by  their 
nature  when  they  are  con- 
structed for  a  permanency. — 
N.  519. 


37fiL  Crops  uncut  and  fruits 
unplueked  are  also  hnmove- 
able.  "~ 

According  as  grain  is  cut 
and  as  fruit  is  plucked,  they 
become  moveable  in  so  far  as 
regards  the  portion  cut  or 
plucked.  The  same  rule  ap- 
plies to  trees ;  they  are  im- 
moveable so  long  as  they  are 
attached  to  the  ground  by 
their  roots  and  they  become 
moveable  as  soon  as  they  are 
felled.  —  N.  520.  / 

379.  Moveable  things  which 
a   proprietor    has    pliuied  on 
his  real  property  for  a- per- 
manency or  which  he  has  in- 
corporated therewith,  are  im-    * 
moveable    by   their     destina-  A— 
tion  so  long  as  they  remain  jmJL,^ 
thfre. 

Thus,  within  these  restric- 
tions, the  following  end 
other  like  objects  are  im- 
moveable: 
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1.  Presses,  'boUera,  stills, 
vats  and  tuns; 

2.  All  utensils  necessary 
for  working  forges,  paper- 
mills  and  other  manufac- 
tories. 

Manure,  and  th«  straw  and 
other  substances  intended  for 
manure,  are  likewise  immove- 
able   bv    destination.   —  N. 
^    523,  524. 

^  380.  Those  things  are  con- 
sidered as  being  attached 
for  a  permanency  which  are 
placed  by  the  proprietor  and 
fastened  with  iron  and  nails, 
imbedded  in  plaster,  lime  or  ; 
cement,  or  which  cannot  be 
removed  without  breakage, 
or  without  destroying  or  de- 
teriorating that  part  of  the 
property  to  which  they  are 
attached. 

Mirrors,  pictures  and  other  : 
ornaments  are  considered  to  j 
have  been  placed  permanent-  \ 
ly  when    without    them    the  ' 
part  of  the  room  they  cover 
would   remain   incomplete   or 
v^mperfect.  —  N.  525. 
.....^^  381.  Eights    of    emph^eu- 
r^.    sis,   of   usuTruct   of  immove- 
'^        able  things^  of  use  anJl  habit- 
ationj  servitudes,  and  rights 
L3       or  actions  which  tend  to  ob- 
tain   possession    of     an    im- 
moveable, are  immoveable  by 
reason     of     the     objects     to 
which  they  are  attached.  — 
^.  526. 

382.  All  moveable  proper- 
ty, of  which  the  law  ordains 
"^  or  authorizes  the  realization, 
.^\  becomes  immoveable  by  de- 
termination of  law,  either 
absolutely  or  for  certain  pur- 
posefl. 


The  law  declares  to  be  im- 
moveable the  capital  of  un- 
redeemed constituted  rents 
that  were  created  before  the 
promulgation  of  this  code,  as 
also  all  moneys  produced  by 
the  redemptioh  during  their 
minority  of  constituted  rents 
belonging  to  minors. 

The  same  rule  applies  to 
all  sums  accruing  to  a  minor 
from  the  sale  of  his  immove- 
ables during  his  minority, 
which  sums  remain  immove- 
able so  long  as  the  minority 
lasts. 

The  law  declares  to  be  im- 
moveable all  sums  given  by 
ascendants  to  their  children, 
in  contemplation  of  mar- 
riage, to  be  used  in  the  pur- 
chase of  real  estate  or  to  re- 
main as  private  property  to 
them  only  or  to  them  and  to 
their  children. — C.  1385  et  .8 

CHAPTER  SECOND 

OF    MOVEABLES. 

383.  Property  is  moveable  *^  '^'^ 
by  its  nal;ure  or  by  determin-  *'  ^^«-* 
ation  of  law.  —  N.  527.  . 

384  All  bodies  which  can 
be  moved  from  one  place  to 
another,  either  by  them- 
selves, as  animals,  or  by  ex- 
trinsic force,  as  inanimate  •' 
things,  are  moveable  by  na-  ii^,^ 
ture.  —  N.  528.  * 

385.  Boats,  scows,  Bhipa, 
floating  mills  and  floating 
baths  and  generally  all 
manufactories  not  built  on 
piles  and  not  forming  part 
of  the  realty,  are  moveable. 
-^.  531. 
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386.  Materials  arising  from 
the  demolition  of  a  building, 
or  of  a  wall  or  other  fence, 
and  those  ■collected  for  the 
construction  of  a  new  one, 
are  moveable  so  long  as  they 
are  not  used. 

But  things  forming  part  of 
a  building,  wall  or  fence,  and 
which  are  only  temporarily 
separated  from  it,  do  not 
cease  to  be  immoveable  so 
long  as  they  are^  destined  to 
be  placedbaek  again.  — 
N.  532. 
387.  Those  immoveables  are 

•^       moveable    by     determination 

of  law,  of  which  the  law  for 

certain    purposes    authorizes 

the   mobilization,   so   are   all 

\     obligations  and    actions  res- 

'^  pecting  moveable  effects,  in- 
cluding debts  created  or 
guaranteed  by  the  province 
or  by  corporations,  also  all 
shares  or  interests  in  finan- 
cial, commercial  or  manu- 
facturing companies,  although 
such  companies,  for  the  pur- 
poses of  their  business,  should 
own  immoveables.  These  im- 
moveables  are  reputed  to  be 
moveable  with  regard  to.6ach 
partner^  only  so  Jong,  as  the 
*"eompany"lasts.  —  N.  529.  — 
C.  1390  et  s.,  1470. 

388.  [iConstituted_jentsand 
all  other  perpetual  or  life 
rents,  are  also  moveable  by 
determination  of  law;  saving 
those  resulting  from  emphy- 
teusis,, which  are  immove- 
able.] —  N.  529. 

389.  No  ground  rent,  or 
other  rent,  affecting  real 
estate,  can  be  created  for  a 
term    exceeding     ninety-nine 


years,  or  the  lives  of  three 
persons   consecutively. 

These  terms  having  expir- 
ed, the  creditor  of  any  such 
rent  may  exact  the  capital 
of  it. 

Such  rents  although  creat- 
ed for  ninety-nine  years,  or 
for  the  lives  of  three  per- 
sons, are,  at  all  times,  re- 
deemable, at  the  option  of 
the  debtor,  in  the  same  man- 
ner as  constituted  rents  to 
which  they  are  assimilated. 
—  N.  530.  —  C.  1787  et  s., 
1903. 

390.  It  is  nevertheless  com- 
petent for  the  parties  to 
stipulate,  in  the  title  creat- 
ing these  rents,  that  they 
shall  only  be  redeemed  at  a 
certain  time  agreed  upon, 
which  cannot  exceed  thirty 
years;  every  stipulation  ex- 
tending this  term  being  null 
with  regard  to  the  excess. — 
N.  530. 

391.  AH  ground-rents,  or 
other  rents,  affecting  real 
estate,  created  heretofore, 
for  a  term  exceeding  ninety- 
nine  years  or  the  lives  of 
three  persons,  are  redeem- 
able at  the  option  of  the 
debtor  or  of  the  possessor  of 
the  immoveable  charged.  — 
C.  2248. 

392.  Rents  created  by  em- 
phyteutic lease  are  not  how- 
ever subject  to  such  redemp- 
tion, nor  those  to  which  the 
creditor  has  only  a  condi- 
tional or  a  limited  right. 

393.  [Where  the  sum  for 
which  the  redemption  of 
rents,  other  than  life-rents, 
may    take    place    is  neither 
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iixed  by  law  nor  validly 
agreed  upon,  the  rents  are 
redeemed  by  the  repayment 
of  the  original  price  in  cap- 
ital, or  of  the  value  in  mgney 
put  by  the  parties  upon  the 
things  which  formed  the  con- 
sideration of  the  rents  so 
created.  If  such  price  or 
such  value  do  not  appear, 
the  redemption  is  effected  by 
the  payment  of_a__sum_suffi- 
cient  to  produfiaja_  like_ient 
for  the  f utuiey  at  the  legal 
rate  of  interest  at  the  time 
of  the  redemption.] 

Special  provisions  coneern- 
ing  the  redemption  of  the 
rents  substituted  for  seignior 
ial  rights,  are  contained  in 
chapter  forty-one  of  the 
Consolidated  Statutes  for 
Lower  Canada.  —  N.  530. 

394.  [Life-rents  and  other 
temporary  rents,  at '  the 
termination  of  which  no  re- 
imbursement of  the  capital 
is  to  take  place,  are  not  re- 
deemable at  the  option  of 
either  of  the  parties  alone. 

In  the  twelfth  title  of  the 
third  book,  a  mode  is  provid- 
ed for  the  redemption  of 
life-rents,  when  it  takes  place 
forcibly  under  judicial  pro- 
ceedings. 

Temporary  rents,  other 
than  life-rents,  and  not  sub- 
ject to  reimbursement  of  the 
capital,  are  estimated,  in 
like  case,  in  the  same  man- 


ner as  life-rents.]  —  C.  1914 
et  s.  —  P.  803. 

395.  The  word  "move- 
ables" employed  alone  in 
any  law  or  act,  does  not 
comjprise  money,  precious 
stones,  debts  due,  books, 
medals,  scientific,  artistic  or 
•mechanical  instrumentsybody- 
linen,  horses,  carriages,  arms, 
grain,  wines,  hay  and  other 
provisions,  nor  stock  in 
tra,de.  —  N.  533. 

396.  The  word  "furniture" 
comprises  only  the  moveables 
which  are  destined  to  fur- 
nish and  ornament  apart- 
ments, such  as  tapestry,  beds, 
seats,  mirrors,  clocks,  tables, 
china  and  other  objects  of  a 
like  kind. 

It  also  comprises  pictures 
and  statues,  but  not  col- 
lections of  pictures  which 
are  in  galleries  or  particular 
rooms. 

As  regards  china,  likewise, 
only  that  which  forms  part 
of  the  decoration  of  a  room 
comes  under  the  denomina- 
tion of  furniture.  —  N.  534. 

397.  The  expressions 
"moveable  property,"  and 
"moveable  things"  comprise 
generally  whatever  is  reput- 
ed moveable  according  to  the 
rules  above  established. 

In  the  sale  or  the  gift  of  a 
"furnished  house"  the  word 
"  f  ur  ni  sh  e  d  "    comprises     n  o 

*  Vide  R.  S.  Q.  5505  et  s.  relating  to  constituted  rents  re- 
placing seignorial  rights.  Article  5610  et  s.  of  the  R.  S.  Q. 
govern  the  sale,  and  transfer  of  constituted  rents,  5720  et  s. 
R.  S.  Q.  govern  the  seizure  and  sale  of  same  by  the  sheriff. 
The  statut  58  V.,  c.  45  amended  by  59  V.,  c.  38,  provides  for 
the  redemption  of  the  constituted  rents  on  lands  in  the  Mag- 
dalen islands. 
3 


66 


DISTINCTION  OP  THINGS. 


other    moveables    than    fur- 
niture. —  N.  535. 

398.  The  sale  or  gift  of  a 
house  with  all  that  it  con- 
tains, does  not  comprise 
ready  money,  nor  debts  due 
or  other  rights  the  titles  to 
which  happen  to  be  in  the 
house.  It  comprises  all  other 
moveable  effects.  —  N.  536. 


X 


CHAPTER  THIRD. 


OF  PROPERTY  IN  ITS  RELA- 
TIONS WITH  THOSE  TO 
WHOM  IT  BELONGS  OR  WHO 
POSSESS    IT. 

399.  Property  belongs  either 
to  the  crown,  or  to  muni- 
cipalities or  other  corpora- 
tions, or  to  individuals. 

That  of  the  first  kind  is 
governed  by  public  or  ad- 
ministrative law. 

That  of  the  second  is  sub- 
ject, in  certain  respects  as 
to  its  administration,  its  ac- 
quisition and  its  alienation, 
to  certain  rules  and  formal- 
ities which  are  peculiar  to  it. 

As  to  individuals,  they 
have  the  free  disposal  of  the 
things  belonging  to  them, 
under  the  modifications  es- 
tablished by  law.  —  N.  537. 

400.  Roads  and  public  ways 
maintained  by  the  state, 
navigable  and  floatable  rivers 
and  streams  and  their  banks, 
the  sea-shore,  lands  reclaim- 


ed from  the  sea,  ports,  har- 
bors and  road-steads  and 
generally  all  those  portions 
of  territory  which  do  not 
constitute  private  property, 
are  considered  as  being  de- 
pendencies of  the  crown  do- 
main. —  N.  538.  —  C.  421, 
424,  427,  589,  2213. 

401.  All  estates  which  are 
vacant  or  without  an  owner, 
and  those  of  persons  who  die 
without  representatives  or 
whose  succession  is  abandon- 
ed, belong  to  the  crown.  —  . 
N.  539.  —  C.  584,  606,  637, 
2216. 

402.  The  gates,  walls, 
ditches  and  ramparts  of 
military  places  and  of  for- 
tresses also  belong  to  the 
crown.  —  N.  540. 

403.  The  same  rule  aipplies 
to  the  lands,  fortifications 
and  rampairts  of  places  which 
are  no  longer  used  for  milit- 
ary purposes;  they  belong  to 
the  crown,  if  they  have  not 
been  validly  alienated.  — 
N.  541. 

404.  The  property  of  muni- 
cipalities and  other  corpora- 
tions is  that  to  which  or  to 
the  use  of  which  these  bodies 
have  an  acquired  right.  —  N. 
542. 

405.  A  .person  may  have  on 
property  either  a  right  of 
ownership,  or  a  simple  right 
of  enjoyment,  or  a  servitude 
to  exercise.  —  N.  543. 
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TITLE     SECOND 

OF  OWNERSHIP. 


406.  Ownership  is  the  right 
of  enjoying  and  of  disposing 
of  things    in    the    most    ab- 
solute manner,  provided  that 
no    tise    be    made    of    them 
which   is   prohibited  by   law 
or  by  regulations.  —  N.  544. 
^     407.  No    one    can   be   com- 
*^        pelled   to   give   up   his  iprop- 
'  *■  *  '     erty,  except  for  public  utility 
and    in    consideration    of    a 
just      indemnity      previously 
paid.-^N.  545.--C.  1589  et  s. 

408.  Ownership  in  a  thing 
whether  moveable  or  im- 
moveable gives  the  right  to 
all  it  produces,  and  to  all 
that  is  joined  to  it  as  an  ac- 
cessory,whether  naturally  or 
artificially.  This  right  is 
called  the  right  of  acces- 
sion. —  N,  546. 

CHAPTER  FIRST. 

OF  THE  RIGHT  OF  ACCESSION 
OVER  WHAT  IS  PRODUCED 
BY   A   THING. 

409.  The  natural  and  in- 
dustrial fruits  of  the  earth, 
civil  fruits,  and  the  increase 
of  animals,  belong  to  the 
proprietor  by  right  of  ac- 
cession. —  C.  448  et  s. 

410.  The  fruits  produced 
by  a  thing,  only  belong  to 
the  proprietor  subject  to  the 
obligation  of  restoring  the 
cost  of  the  ploughing,  tilling 


and  sowing  done  by  third 
persons.  —  N.  548.  —  C.  450, 
2010. 

411.  A  mere  possessor  only 
acquires  the  fruits  in  the 
case  of  his  possession  being 
in  good  faith;  otherwise  he 
is  obliged  to  give  the  pro- 
duce as  well  as  the  thing  it- 
self to  the  proprietor  who 
claims  it. 

A  possessor  in  good  faith 
is  not  bound  to  set  off  the 
fruits  againsit  improvements 
for  which  he  has  a  right  to 
be  reimbursed.  —  N.  549.  — 
C.  107,  417. 

412.  A  possessor  is  in  good 
faith  when  he  possesses  in 
virtue  of  a  title  the  defects 
of  which  as  well  as  the  hap- 
pening of  the  resolutory 
cause  which  puts  an  end  to 
it  are  unknown  to  him.  Such 
good  faith  ceases  only  from 
the  moment  that  these  de- 
fects or  the  resolutory  cause 
are  made  known  to  him  by 
proceedings  at  law.  —  N. 
550.  —  C.  2202. 

CHAPTER  SECOND. 

OF  THE  RIGHT  OF  ACCESSION 
OVER  WHAT  BECOMES  UNIT- 
ED AND  INCORPORATED 
WITH   A   THING. 

413.  Whatever  becomes 
united     to     or     incorporated 
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with  a  thing  Tjelongs  to  the 
proprietor,  according  to  the 
rules  hereinafter  eateblished. 
—  N.  551. 

SEcnoiT  I. 

OF  THE  RIGHT  OF  ACCESSION 
IN  RELATION  TO  IMMOVE- 
ABLE PROPERTT. 

414.  Ownership  of  the  soil 
carries  with  it  ownership  of 
what  is  above  and  what  is 
below  it. 

The  proprietor  may  make 
upon  the  soil  any  planta- 
tions or  buildings  he  thinks 
proper,  saving  the  exceptions 
established  in  the  title  Of 
Real  Servitudes. 

He  may  make  below  it  any 
buildings  or  excavations  he 
thinks  proper, 'and  draw  from 
such  excavations  any  pro- 
ducts they  may  yield,  saving 
the  modifications  resulting 
from  the  laws  and  regula- 
tions relating  to  mines,  and 
the  laws  and  regulations  of 
police.  —  N.  552. 

415.  All  buildings,  planta- 
tions and  works  on  any  land 
or  underground,  are  presum- 
ed to  have  been  made  by  the 
proprietor    at    his    own   cost, 

Ijand  to  belong  to  him,  unlfiss 
fthe  contrary_isjgroved;  with- 
out  prejudice  To  any"  right  of 
property,  either  in  a  cellar 
under  the  building  of  an- 
other or  in  any  other  part  of 
such  building,  which  a  third 
party  may  have  acquired  or 
may  acquire  by  prescription. 
—  N.  553. 

416.  The  proprietor  of  the 


soil  who  has  constructed 
buildings  or  works  with 
materials  which  do  not  be- 
long to  him,  must  pay  the 
value  thereof;  he  may  also 
be  condemned  to  pay  dam- 
ages, if  there  he  any,  but 
the  proprietor  of  the  mate- 
rials has  no  right  to  take 
them  away.  —  N.  554. 

417.  When  improvements 
have  been  made  by  a  posses- 
sor with  his  own  materials,  • 
the  right  of  the  proprietor  to 
such  improvements  depends 
on  their  nature  and  the  good 
or  bad  faith  of  such  pos- 
sessor. 

If  they  were  necessary, 
the  proprietor  of  the  land 
cannot  have  them  taken 
away;  he  must,  in  all  cases, 
pay  what  they  cost,  even 
when  they  no  longer  exist  ; 
saving,  in  the  case  of  bad 
faith,  the  compensation  of 
rents,  issues  and  profits. 

If  they  were  not  neces- 
sary, and  were  made  by  a 
possessor  in  good  faith,  the 
proprietor  is  obliged  to  keep 
them,  if  they  still  exist,  and 
to  pay  either  the  amount 
they  cost  or  that  to  the  ex- 
tent of  which  the  value  of 
the  land  has  been  aug- 
mented. 

If,  on  the  contrary,  the 
possessor  were  in  bad  faith, 
the  proprietor  has  the  option 
either  of  keeping  them,  upon 
paying  what  they  cost  or 
their  actual  value,  or  of  per- 
mitting such  possessor,  if  the 
latter  can  do  so  with  ad- 
vantage to  himself  and  with- 
out   deteriorating    the    land, 
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to  remove  them  at  his  own 
expense;  otherwise,  in  each 
case,  the  improvements  be- 
long to  the  owner,  without 
indemnification  ;  the  owner 
may,  in  every  case,  compel 
the  possessor  in  bad  faith  to 
remove  them.  —  N.  555.  — 
•C.  411,  462,  582,  729,  958, 
1546,  1640. 

418.  In  the  case  of  the 
third  paragraph  of  the  pre- 
ceding article,  if  the  im- 
provements made  by  the  pos- 
sessor be  so  extensive  and 
costly  that  the  owner  of  the 
land  cannot  pay  for  them, 
he  may,  according  to  the 
circumstances  and  to  the 
discretion  of  the  court,  com- 
pel the  possessor  to  keep  the 
property,  and  to  pay  the 
estimated  value  of  it. 

419.  In  ease  the  party  in 
possession  is  forced  to  give 
up  the  immoveable  upon 
which  he  has  made  improve- 
ments for  which  he  is  en- 
titled to  be  reimbursed,  he 
has  a  right  to  retain  the 
property  until  such  reim- 
bursement is  made,  without 
prejudice  to  his  personal  re- 
course to  obtain  repayment; 
saving  the  case  of  surrender 
in  any  hypothecary  action, 
which  is  specially  provided 
for  in  the  title  Of  Privileges 
and  Hypothecs.  —  N.  555.  — 
C.  441,  732,  1539,  1546,  2072. 

420.  Deposits  of  earth  and 
augmentations      which      are 

fradually  and  imperceptibly 
ormed  on  land  contiguous 
to  a  stream  or  river  are  call- 
ed alluvion. 


Whether  the  stream  or 
river  is  or  is  not  navigable 
or  floatable,  the  alluvion 
which  is  produced  becomes 
the  property  of  the  owner  of 
the  adjacent  land,  subject  in 
the  former  case,  to  the 
obligation  of  leaving  a  foot- 
road  or  tow-path.  —  N.  556. 

—  C.  507. 

421.  As  to  ground  left  dry 
by  running  water  which  in- 
sensibly withdraws  from  one 
of  its  banks  by  bearing  in 
upon  the  other,  the  proprie- 
tor of  the  uncovered  bank 
gains  such  ground,  and  the 
proprietor  of  the  opposite 
bank  cannot  reclaim  the  land 
he  has  lost. 

This  right  does  not  exist 
as  regards  land  reclaimed 
from  the  sea,  which  forms 
part  of  the  public  domain. — 
N.  557.  —  C.  400. 

422.  Alluvion  does  not  take 
place  on  the  borders  of  lakes 
and  ponds  which  are  private 
property;  neither  the  proprie- 
tor of  the  lake  nor  the 
proprietor  of  the  adjacent 
land  gains  or  loses  in  con- 
sequence of  the  waters  hap- 
pening to  rise  or  fall  above 
or  below  their  ordinary  level. 

—  N.  558. 

423.  If  a  river  or  stream, 
whether  navigable  or  not, 
carry  away  by  sudden  force 
a  considerable  and  distin- 
guishable part  of  an  adja- 
cent field  and  bear  it  towards 
a  lower  or  opposite  bank, 
the  proprietor  of  the  part 
carried  away  may  reclaim  it; 
[but  he  is  obliged,  on  pain 


70 


OF  OWNERSHIP. 


of  forfeiting  his  right,  to 
do  so  within  a  year,  to  be 
reckoned  from  the  possession 
taken  of  it  by  the  proprietor 
of  the  land  to  which  it  has 
been  united.]  —  N.  559. 

424.  Islands,  islets  and 
deposits  of  earth  formed  in 
the  beds  of  navigable  or 
floatable  rivers  and  streams 
belong  to  the  crown,  if  there 
be  no  title  to  the  contrary. 
—  N.  560.  —  C.  400. 

425.  Islands  and  deposits 
of  earth  which  are  formed 
in  rivers  which  are  not 
navigable  or  floatable  belong 
to  the  proprietors  of  the 
banks  on  the  side  where  the 
island  is  formed.  If  the  is- 
land be  not  formed  on  one 
side  only,  it  belongs  to  the 
proprietors  of  the  banks  on 
both  sides,  divided  by  a  line 
supposed  to  be  drawn  in  the 
middle  of  the  river.  —  N. 
561.  —  C.  458. 

426.  If  a  river  or  stream, 
by  forming  a  new  branch, 
cut  and  surround  the  field  of 
a  proprietor  contiguous  to  it, 
and  thereby  form  an  island, 
the  proprietor  retains  the 
property  of  his  field,  al- 
though the  island  be  formed 
in  a  navigable  or  floatable 
river  or  stream.  ■ —  N.  562. 

427.  If  a  navigable  or  float- 
able river  or  stream  abandon 
its  course  to  take  a  new  one, 
the  former  bed  belongs  to 
the  crown.  If  the  river  be 
not  navigable  or  floatable, 
the  proprietors  of  the  land 
newly  occupied  take  as  an 
indemnity    the    ancient  bed, 


each  in  proportion  to  the 
land  which  has  been  taken 
from  him.— N.   563. — C.   400. 

428.  Pigeons,  rabbits  and 
fish  which  go  into  another 
dovecot,  warren  or  pond,  be- 
come the  property  of  him  to 
whom  such  pond,  warren  or 
dove-cot  belongs,  provided 
they  have  not  been  attracted 
there  by  fraud  or  artifice. 

Bees  living  in  a  state  of 
freedom  are  the  property  of 
the  person  discovering  them, 
whether  or  not  he  be  proprie- 
tor of  the  land  on  which 
they  have  establish  them- 
selves. 

Whenever  a  swarm  of  bees 
leaves  a  hive,  the  proprietor 
may  reclaim  them,  so  long  as 
he  can  prove  his  right  of 
property  therein,  and  he  is 
entitled  to  take  possession  of 
them  at  any  place  on  which 
they  may  settle,  even  if  such 
place  be  on  the  land  of  an- 
other person,  provided,  how- 
ever, that  he  notify  tbe 
proprietor  of  such  land  and 
compensate  him  for  all  dam- 
ages, and  unless  the  swarm 
settles  in  a  hive  which  is  al- 
ready occupied,  in  which 
cases  the  proprietor  loses  all 
right  of  property  in  such 
swarm. 

If  the  proprietor  of  a 
swarm  of  bees  declines  to 
follow  such  swarm,  and  an- 
other person  undertake  the 
pursuit,  such  other  person  is 
substituted  in  the  rights  of 
the  proprietor,  and  every 
swarm  which  is  not  followed 
becomes  the  property  of  the 


OF  OWNEESHIP. 


71 


proprietor  of  th€  land  on 
which  it  settles,  without  re- 
gard to  the  place  from  which 
it  came. 

Any  unpuraued  swarm 
which  lodges  on  any  prop- 
erty whatsoever,  without 
settling  thereon,  may  be 
secured  by  the  first  comer, 
unless  the  proprietor  of  the 
land  objects.— E.  S.  Q.  5800. 
N.  564. 

SECTION  II. 

OF  THE  RIGHT  OF  ACCESSION 
IN  RELATION  TO  MOVEABLE 
PROPERTY. 

429.  Th«  right  of  acces- 
sion, when  it  has  for  its  ob- 
ject two  moveable  things, 
belonging  to  two  different 
owners,  is  entirely  subordin- 
ate to  the  principles  of  na- 
tural equity. 

The  following  rules  which 
are  obligatory  in  the  cases 
where  they  apply,  serve  as 
examples  in  the  cases  not 
provided  for,  according  to 
circumstances.  —  iN".  565. 

430.  When  two  things  be- 
longing to  different  owners 
have  been  united  so  as  to 
form  a  whole,  although  they 
are  separable  and  one  can 
subsist  without  the  other, 
the  whole  belongs  to  the 
owner  of  the  thing  which 
forms  the  principal  part,  sub- 
ject to  the  obligation  of  pay- 
ing the  value  of  the  other 
thing  to  him  to  whom  it  be- 
longed. —  N.  566. 

431.  That  part   is   reputed 


to  be  the  principal  one  to 
which  the  other  has  been 
united  only  for  the  use,  or- 
nament or  completion  of  the 
former.  —  N.  567. 

432.  However,  when  the 
thing  united  is  much  more 
valuable  than  the  principal 
thing,  and  has  been  employ- 
ed without  the  knowledge  of 
its  owner,  he  may  require 
that  the  thing  so  united  be 
separated  in  order  to  be  re- 
turned to  him,  although  the 
thing  to  which  it  has  been 
joined  may  thereby  suffer 
some  injury,  —  N.  568. 

433.  If  of  two  things  unit- 
ed so  as  to  form  a  whole, 
one  cannot  be  considered  as 
the  accessory  of  the  other, 
the  more  valuable,  or,  if  the 
values  be  nearly  equal,  the 
more  considerable  in  bulk,  is 
deemed  to  be  the  principal. 
—  N.  569.  c 

434.  If  an  artisan   or  any    vf^ 
other  person  have  made  use 

of  any  material  which  did 
not  belong  to  him  to  form  a 
thing  of  a  new  description, 
whether  the  material  can 
resume  its  previous  form  or 
not,  he  who  was  the  owner 
of  it  has  right  to  demand  the 
thing  so  formed,  on  paying 
the  price  of  the  workman- 
ship. —  N.  570. 

435.  If  however  the  work- 
manship be  so  important 
that  it  greatly  exceeds  the 
value  of  the  material  em- 
ployed, it  is  then  considered 
as  the  principal  part,  and 
the  workman  has  a  right  to 
retain   the   thing,  on  paying 
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the  price  of  the  material  to 
the  proprietor,  —  N.  571. 

^  436.  When    a     person    has 

"•*•  made  use  of  materials  which 
,  •  in  part  belonged  to  him  and 
t^cjfcc  in  part  did  not,  to  make  a 
thing  of  a  different  kind, 
without  either  of  the  two 
materials  being  entirely  des- 
troyed, but  in  such  a  way 
that  they  cannot  be  separat- 
ed without  inconvenience, 
the  thing  is  common  to  the 
two  proprietors,  in  propor- 
tion, as  respects  the  one,  to 
the  material  belonging  to 
him,  and  as  respects  the 
other,  to  the  material  be- 
longing to  him  and  to  the 
price  of  the  workmanship. — 
N.  "572. 

437.  When  a  thing  has 
been  formed  by  the  admix- 
ture of  several  materials  be- 
longing to  different  proprie- 
tors, but  of  which  neither 
can  be  looked  upon  as  the 
principal  matter,  if  the  mate- 
rials can  be  separated,  the 
owner,  without  whose  know- 
ledge the  materials  have 
been  mixed,  may  demand 
their  division. 

If  the  materials  cannot  be 
separated  without  inconven- 
ience, the  parties  acquire  the 
ownership  of  the  thing  in 
common,  in  proportion  to  the 
quantity,  quality  and  value 
of  the  materials  belonging 
to  each.  —  N.  473, 

438.  If  the  material  belong- 
ing to  one  of  the  proprietors 
be  much  superior  in  quantity 


and  price,  in  that  case  the 
proprietor  of  the  material  of 
superior  value  may  claim  the 
thing  produced  by  the  ad- 
mixture, on  paying  to  the 
other  the  value  of  his  mate- 
rial. —  N,  574. 

439.  When  the  thing  re- 
mains in  common  among  the 
proprietors  of  the  materials 
from  which  it  is  made,  it 
must  be  dismissed  of  by  li- 
citation  for  the  common  ben- 
efit, if  any  one  of  them  de- 
mand it.  —  N.  575.  —  C.  689, 
1562. 

440.  In  all  cases  where  a 
proprietor  whose  material 
has  been  employed  without 
his  consent,  to  make  a  thing 
of  a  different  description, 
may  claim  the  proprietor- 
ship of  such  thing,  he  has 
the  choice  of  demanding  the 
restitution  of  his  material  in 
the  same  kind,  quantity, 
weight,  measure  and  quality, 
or  its  value.  —  N.  576. 

441.  Whoever  is  bound  to 
give  back  a  moveable  object 
upon  which  he  has  made  im- 
provements or  additions  for 
which  he  is  entitled  to  be 
reimbursed,  may  retain  such 
object  until  he  has  been  bo 
reimbursed,  without  prejud- 
ice to  his  personal  remedy. — 
C.  419,  1994    $  4,  2001. 

442.  Persons  who  have  em- 
ployed materials  belonging 
to  others  and  without  their 
consent,  may  be  condemned 
to  pay  damages  if  any  there 
be.  —  N.  577. 
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TITLE    THIKD. 

OF  USUFHUCT,  USE  AND  HABITATION. 


CHAPTEE  FIEST. 

OF   TTStTFRUCT. 

443.  Usufruct  is  the  right 
of  enjoying  things  of  which 
another  has  the  ownership, 
as  the  proprietor  himself, 
but  subject  to  the  obligation 
of  pres>rving  the  substance 
thereof.  —  N.  578.  —  C.  928, 
2203. 

444.  Usufruct  may  be  es- 
tablished by  law,  or  by  the 
will  of  man.  —  N.  579. 

445.  Usufrucfe  may  be  es- 
tablished purely  ox  condi- 
tionally, and  may  commence 
at  once  or  from  a  certain 
day.  —  N.  580. 

446.  It  may  be  established 
upon  property  of  all  kinds, 
moveable  or  immoveable.  — 
N.  581.  —  C.  381. 

SECTION   I. 

OF    THE    BIGHTS    OF    THE 
USUFBUCTUARY. 

447.  The  usufructuary  has 
the  right  to  enjoy  every  kind 
of  fruits,  whether  nattiraJ. 
industrial  or  civil,  which  the 
tiling  subject  to  the  usufruct 
can  produce.  —  N.  582. 

448.  Natural  fruits  are 
those  which  are  fhe  sponta- 


neous produce  of  the  soil. 
The  produce  and  the  increase 
of  animals  are  also  natural 
fruits. 

The  indjjstrial  fruits  of  the  v*y 
soil    are    those    obtained    by 
the   cultivation     or    working 
thereof.  —  N.  583.  —  C.  478. 

449.  Ciyjl.  frjjits  are  the  .,■ . 
rent  of  houses,  interest  of 
sums  due  and  arrears  of 
rents.  The  rent  due  for  the 
lease  of  farms  is  also  includ- 
ed in  the  class  of  civil  fruits. 

—  N.  584. 

450.  .Natural  and  indus- 
trial fruits  attached  by 
branches  or  roots,  at  the 
moment  when  the  usufruct  is 
open,  belong  to  the  usufruc- 
tuary. 

Those  in  the  same  condi- 
tion at  the  moment  when  the 
usufruct  ceases,  belong  to 
the  proprietor,  without  re- 
compense on  either  side  for 
ploughing  or  sowing,  but 
also  without  prejudice  to  the 
portion  of  the  fruits  which 
may  be  acquired  by  a  farmer 
on  shares,  if  there  be  one  at 
the  commencement  or  at  the 
termination  of  the  usufruct. 

—  N.  5<?o.  —  C.  "1453. 

451.  Pivil  fruits  are  Qon- 
sidered  to  he  acquire^  day 
^y  '^^y,  'ind  belong  to.,  the 
usufructuary     in    proportion 
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to  the  duraition  of  his 
usufruct. 

This  rule  applies  to  rent 
from  the  lease  of  farms,  as 
it  does  to  the  rent  of  houses 
and  to  other  civil  fruits.  — 
N.  586. 

ijgi^^^  452.  If  the  usufruct  com- 
prise things  which  cannot  be 
usedL  without  being  consum- 
edj,^  such  as  money,  grain, 
liquors,  the  usufructuary  has 
th€  right  to  use  them,  but 
subject  to  the  obligation  of 
paying  back  others  of  like 
quantity,  quality  and  value, 
or  their  equivalent  in  money, 
ait  the  end  of  the  usufruct. 
—  N.  587. 

1^1%  453.  The  usufruct  of  a  life- 

rent gives  also  to  the  usu- 
fructuary, during  the  period 
of  his  usufruct,  the  right  to 
retain  the  whole  of  the  pay- 
ments that  he  has  received 
as  payable  in  advance,  with- 
out being  obliged  to  make 
any  restitution.  —  N.  588.  — 
C.  1910. 

^^_  454.  If  the    usufruct    cpm- 

^^•-  prise  things  which,  without 
being  at  once  consumed,  de- 
teriorate gradually  by  use,  as 
linen  or  furniture,  the 
usufructuary  has  the  right 
to  use  them  for  the  purpose 
for  which  they  are  destined, 
and,  at  the  end  of  the 
usufruct,  he  is  only  obliged 
to  restore  them  in  the  con- 
dition in  which  they  may  be, 
and  not  deteriorated  by  his 
fraud  or  fault.  —  N.  589. 

is>^K  455.  The  usufructuary  cajj- 
not  fell  trees  which  grow  on 
tlifiTanS^suBjeet   to  the  usu- 


fruct. Whatever  he  may  re- 
quire for  his  own  use  must 
be  taken  from  those  which 
have   fallen   accidentally. 

If  however  among  the  latter 
there  be  not  a  sufficient 
quantity  of  a  suitable  kind 
for  (the  repairs  to  which  he 
is  obliged,  and  for  the  keep- 
ing in  repair  and  the  work- 
ing of  the  estate,  he  has  a 
right  to  fell  whatever  may 
be  required  for  these  pur- 
poses, conformably  to  the 
usage  of  the  place,  or  to  the 
custom  of  proprietors;  he 
may  even  fell  trees  for  fuel, 
if  there  be  any  of  the  kind 
generally  used  in  the  locality 
for  that  purpose.  —  N.  590, 
591,  592,  593. 

456.  Any  fruit  tX£es  which  Yktu^ 
die,  even  those  which  are  up-  <j^(, 
rooted  or  broken  by  accident, 
belong   to   the   usufructuary, 

but  he  is  obliged  to  replace 
them  by  others,  unless  the 
larger  proportion  has  been 
thus  destroyed,  in  which 
case  he  is  not  obliged  to  re- 
place them.  —  N.  594. 

457,  The  usufructuary  may  (^.  \u 
enjoy  his    righT~^y    mmself,  ^«j 
or    lease    it.    and    may    even      "%*■ 
sell   it    or   dispose  of   it   gra-  4m4 
tultously^  <IU(1» 

If  he  lease  it,  the  lease  ex-  ^ 
pires  with  his  usufruct; 
nevertheless  the  farmer  or 
the  tenant  has  a  right  and 
may  be  compelled  to  continue 
his  enjoyment  during  the 
rest  of  the  year  which  had 
begun  before  the  usufruct 
expired;  subject  to  the  pay- 
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ment  of  the  rent  to  the  pro- 
prietor. —  N.  595. 

458.  The  usufructuary  jn- 
jovs  any  augmentation  caus- 
ecfT)y  alluvion  to  the  land  of 
which  Fe  lias  the  usufruct. 

But  his  righ|  do^s  n.otex- 
tend  to  island  formed  oiir- 
ing  the  usufruct  near  the 
land  which  is  subject  to  it 
and  to  which  such  islands 
belong.  —  N.  596.  —  ,C.  425. 


MxJbi^C 


459.   Ho    enjoys   all   rights 


■ftf  servitude,  of  passage,  and 
generally  all  tlie'rignls  of 
the  proprietor  in  the  same 
manner  as  the  proprietor 
himself.  —  N.  597.  —  C.  946. 

460.  Mines  and  quarries 
are  not  comprised  in  the 
usufruct  of  land. 

The  usufructuary  may  nev- 
ertheless take  therefrom  all 
the  materials  necessary  for 
the  repair  and  maintenance 
of  the  estate  subject  to  hia 
right. 

If  however  these  quarries, 
before  the  opening  of  the 
usufruct,  have  been  worked 
as  a  source  of  revenue  by 
the  proprietor,  the  usufruc- 
tuary may  continue  such 
working  in  the  way  in  which 
it  has  been  begun.  —  N.  598. 
—  .C.  1274.  ■ 

461.  The  usufruotuary  has 
no  right  over  the  treasure 
found,  during  the  usufruct, 
on  the  land  which  is  subject 
to  it.  —  N.  598.  —  C.  586. 

462.  The  proprietor  can- 
not, by  any  act  of  his  what- 
ever, injure  the  rights  of  the 
usufructuary. 

On   his   side,   the  usufruc- 


(tuary  cannot,  at  the  cessation 
of  the  usufruct,  claim  in- 
demnity for  any  improve- 
ments he  has  made,  even 
when  the  value  of  the  thing 
is  augmented  thereby. 

He  may  however  take 
away  the  mirrors,  pictures 
and  other  ornaments  which 
he  has  placed  there^  but  sub- 
ject to  the  obligation  of  re- 
storing the  property  to  its 
former  condition.  —  N.  599. 
—  C.  417. 

SECTION  n. 

OF   THE   OBLIGATIONS  OF  THB 
USUFRtrCTUABY. 

463.  The  usufructuary 
takes  the  things  in  the  con- 
dition in  which  they  are; 
but  he  can  only  enter  into 
the  enjoyment  of  them  after,  ,j 
having  caused  an  ijiventory'' 
of  the  moveable  property  and 

a  statement  of  the  immove- 
ables subject  to  his  right  to 
be  drawn  up,  in  the  presence 
of  or  after  due  notice  given 
to  the  proprietor,  unless  he 
is  dispensed  from  doing  so 
by  the  act  constituting  the 
usufruct.  —  N.  600.  —  P. 
1387  et  s. 

464.  He  gives  jsecijxity  tc^-*^ 
enjoy  the  usufruct  as  a  pru- 
dent administrator,  unless 
the  act  creating  it  exempts 
him  from  so  doing;  never- 
theless the  vendor  or  donor 
who  has  reserved  the  usu- 
fruct is  not  obliged  to  give 
security,  —  N.  601.  —  C. 
1454. 
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465.  If  the  usufructuary 
cannot  give  security,  the  im- 
moveables are  leased,  farmed 
or  sequestrated. 

Sums  of  money  comprised 
in  the  usufruct  are  invested; 
provisions,  and  other  move- 
able things  which  are  con- 
sumable by  use,  are  sold, 
and  the  price  produced  is 
likewise  invested. 

The  interest  of  such  sums 
of  money,  and  the  rent  from 
leases  belong  in  these  cases 
to  the  usufructuary.  —  N. 
602.  —  C.  1455,  1824    $  1. 

466.  In  default  of  security 
the  proprietor  may  require 
that  moveable  property  liable 
to  be  deteriorated  by  use,  be 
sold  in  order  that  the  price 
may  be  invested  and  receiv- 
ed as  in  the  preceding  ar- 
ticle. 

Nevertheless  the  usufruc- 
tuary may  demand  and  the 
court  may  grant,  according 
to  circumstances,  that  a  por- 
tion of  moveables  necessary 
for  his  use  may  be  left  to 
him  on  the  simple  security 
of  his  oath,  and  subject  to 
the  obligation  of  producing 
them  at  the  expiration  of 
the  usufruct.  —  N.  603. 

467.  The  delay  to  give 
security  does  not  deprive  the 
usufructuary  of  whatever 
fruits  he  is  entitled  to;  they 
are  due  to  him  from  the  mo- 
ment the  usufruct  is  open. — 
N.  604. 

468.  The  usufructuary  is 
only  liable  for  the  lessgLxe- 
paire.  For  the  greater  repairs 
the  proprietor  remains  liable, 


unless  they  result  from  the 
neglect  of  the  lesser  repairs 
since  the  commencement  of 
the  usufruct,  in  which  case 
the  usufructuary  is  also  held 
liable.  —  N,  605.  —  C,  1459. 

469.  The  greater  repairs 
are  those  of  main  walls  and 
vaults,  the  restoration  of 
beams  and  the  entire  roofs 
and  also  the  entire  repara- 
tion of  dams,  prop-walls  and 
fences. 

All  other  repairs  are  lesser 
repairs.  —  N.  606. 

470.  Neither  the  proprietor 
nor  the  usufructuary  is  oblig- 
ed to  rebuild  what  has  fallen 
into  decay  or  what  has  been 
destroyed  by  unforeseen 
event.  —  N,  607. 

471.  The    usufructuary    is  <,<\1. 
liable,  during  his  enjoyment,    '^^* 
for  all  ordinary  charges,  such   *  ^*^ 
as    ground-rents     and     other  ■v..4».% 
annual     dues    and    contribu- 
tions encumbering  the  prop- 
erty when  the  usufruct  be- 
gins. 

He  is  likewise  liable  for 
all  charges  of  an  extraor- 
dinary nature  imposed  there- 
upon since  that  time,  such  as 
assessments  for  the  erection 
and  repair  of  churches,  pub- 
lic and  municipal  contribu- 
tions and  other  like  bur- 
thens. —  N.  608,  609.  —  C. 
1458. 

472.  A_legaey  made  by  a  ^ 
testator "  ota    lif  erent    or  ^  ^     ^ 
alimentary  pension,  .must  be  v«»tk>t 
entirely  paid  by  the  univer-    d^u^t 
sal  legatee   of  the  usufruct,        * 
or  by  the  legatee  by  general 

title  of  the  usufruct  accord- 
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ing  to  the  extent  of  his  en- 
joyment, without  any  re- 
course in  either  case.  —  N. 
610. 

473.  A  usufructuary  by 
particular  title  is  not  liable 
for  the  payment  of  any  part 
of  the .  hereditary  debts,  not 
even  of  those  for  which  the 
land  subject  to  the  usufruct 
is  hypothecated. 

If  he  be  forced,  in  order 
to  retain  his  enjoyment,  to 
pay  any  of  these  debts,  he 
has  his  recourse  against  the 
debtor  and  against  the  pro- 
prietor of  the  land.  —  N. 
611.  —  C.  735  et  s.,  886,  887. 

474.  A  general  usufruc- 
tuary or  a  usufructuary  by 

^(/(^  general  title  must  contribute 
with  the  proprietor  to  the 
payment  of  the  debts  as  fol- 
lows : 

The  immoveables  and  other 
things  subject  to  the  usu- 
fruct are  valued,  and  the 
contribution  to  the  debts  is 
fixed  in  proportion  to  such 
value. 

If  the  usufructuary  ad- 
vance the  sum  for  which  the 
proprieitor  must  contribute, 
the  capital  of  it  is  restored 
to  him  at  the  expiration  of 
the  usufruct,  without  in- 
terest. 

If  the  usufructuary  will 
not  make  this  advance,  the 
proprietor  has  the  choice 
either  of  paying  the  sum, 
and  in  such  case  the  usu- 
fructuary is  obliged  to  pay 
him  the  interest  thereon  dur- 
ing the  continuance  of  the 
usufruct,  or  of  causing  a  suf- 


ficient portion  of  the  proper- 
ty subject  to  the  usufruct 
to  be  sold.  —  N.  612.  —  C, 
876. 

475.  The  usufructuary  is'^^ 
only  liable  for  the  costs  of 
such  suits  as  relate  to  the 
enjoyment,  and  for  any  other 
condemnations  to  which 
these  suits  may  give  rise.  — 
N.  613. 

476.  If  during  the  con- 
tinuance of  the  usufruct,  a 
third  party  commit  any  en- 
croachments on  the  land,  or 
otherwise  attack  the  rights 
of  the  proprietor,  the  usu- 
fructuary is  obliged  to  no- 
tify him  of  it,  and  in  de- 
fault thereof  he  is  respons- 
ible for  all  the  damage 
which  may  result  therefrom 
to  the  proprietor,  in  the 
same  manner  as  he  would  be 
if  the  injury  were  done  by 
himself.  —  N.  614. 

477.  If  an  animal  only  be,j^ 
the  subject  of  the  usufruct, 
and    it    perish     without    the 
fault  of  the  usufructuary,  he 

is  not  bound  to  give  back 
another,  nor  to  pay  its  value. 
—  N.  615. 

478.  If  the  usufruct  b© 
created  on  a  herd  or  flock, 
and  it  perish  entirely  by  ac- 
cident or  disease,  and  with- 
out the  fault  of  the  usufruc- 
tuary, he  is  only  obliged  to 
account  to  the  proprietor  for 
the  skins  or  their  value. 

If  the  flock  do  not  perish 
entirely,  the  usufructuary  is 
obliged  to  replace  the  an- 
imals  which    have   perished, 
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up  to  the  number  of  the  in- 
crease. —  N.  616. 

SECTION  m. 

OF  THE  TERMINATION  OF 
USUFRUCT. 

479.  Usufruct  ends  by  the 
natural  death  of  the  usu- 
fructuary, if  ^or  life. — 6  Ed. 
Vn,  c.  38,  ?.'  2.  ~ 

By  the  expiratdon  of  the 
time  for  which  it  was  grant- 
ed; 

By  the  eonfusion  or  re- 
union in  one  person  of  the 
two  qualities  of  usufructu- 
ary and  of  proprietor; 

By  non-user  of  the  right 
during  thirty  years,  and  by 
prescription  acquired  by 
third  persons; 

By  the  total  loss  of  the 
thing  on  which  the  usufruct 
is  established.  —  N.  617.  — 
C.  1462,  1463. 

480.  Usufruct  may  aJso 
cease  by  reason  of  the  abuse 
the  usufructiiary  makes  of 
his  enjoyment,  either  by 
■conunitting  waste  on  the 
property  or  by  allowing  it 
to  depreciate  for  want  of  j 
care. 

The   creditors   of   the  usu-  ! 
fructuary   m.ay   intervene   in  ! 
contestations,  for  the  preser- 
vation of  their  rights;     they  , 
may   offer   to  repair   the   in- 
jury done  and  give  security 
for  the  future. 

The  courts  may,  according 
to  the  gravity  of  the  cir- 
cumstances, either  pronounce 
the    absolute     extinction    of 


the  usufruct,  or  onJy  permit 
the  entry  of  the  proprietor 
into  possession  of  the  object 
charged  with  it,  subject  to 
the  obligation  of  annually 
paying  to  the  usufructuary  or 
to  hiis  representatives  a  fix- 
ed sum,  until  the  time  when 
the  usufruct  shall  cease.  — 
N.  618.  —  C.  1031,  1464. 

481.  A  usufruiCt  which  ia 
granted  without  term  to  a 
corporation  only  lasts  thirty 
years.  —  N.  619. 

482.  A  usufruct  granted 
until  a  third  party  reaches  a 
certain  fixed  age,  continues 
until  such  time,  although 
the  third  person  should  die 
before  that  age.  —  N.  620. 

483.  The  sale  of  a  thing 
subject  to  usufruct  does  not 
in  any  respect  change  the 
right  of  the  usufructuary;  he 
continues  to  enjoy  his  usu- 
fruct, unless  he  has  formally 
renounced  it.  —  N.  621. 

484.  The  creditors  of  the 
usufructuary  may  have  his 
renunciation  annulled,  if  it 
be  made  to  their  prejudice. 
—  N.   622.  — C.   1032  et  s. 

485.  If  only  a  part  of  the 
thing  subject  to  the  usu- 
fruct perish,  the  usufruct 
continues  to  exist  upon  the 
remainder.  —  N.  623. 

486.  If  the  usufruct  be 
established  upon  a  building 
only,  and  sjuch  building  be 
destroyed  by  fire  or  other  ac- 
cident, or  fall  from  age,  the 
usufructuary  has  no  right  to 
enjoy  either  the  ground  or 
the  materials. 

If  the  usufruct  be  estab- 
lished    on     a     property     of 
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which  the  building  destroyed 
formed  part,  the  usufruct- 
uary enjoys  the  ground  and 
the  materials.  —  N.  624. 

CHAPTER  SECOND. 

OF      USE      AND      HABITATION. 

487.  A  right  of  jise  Jus  a 
right  to  enjoy  a  thing  belong- 
ing to  anothe-r  and  to  take 
tho  fruits  thereof,  but  only 
to  the  extent  of  th('  require- 
ments   of    t!ie    usor    asid     of 

his     f^.n.Ilv 

A\  J   to   a   house, 

rigii  is    calleiL-Xight 

of  haliiiaiion.  —  C.  381. 

488.  Kights    of    use     and 
4^to4.<J^bitation      are      established 

only  b^-  the  will  of  nian^  ty 
deed  inter  vivos  or  by  last 
will. 
^■^^^  They  cease  in  the  same 
manner  as  usufruct. — N.  625. 
—  (Tr?79  et  B. 

489.  These  rights  cannot 
be  exercised  without  prev- 
iously giving  security,  and 
making    statements    ^nd    jn- 

.^  t^   ventories   as   in   the   case   of 
^^us"ufr5ct.    —   JvT.    626.    —    C. 
463  et  s. 

490.  He  who  has  a  right  of 
use  or  of  habitation,  ar^pat 
exercise  it  as  a  prudent  ad- 
ministrator. —  1T.'627:     ■ 

491.  Eights  of  use  and  of 
habitation  are  governed_by 
the  title  which  creates  them, 
and  are  more  or  less  exten- 
sive according  to  its  disposi- 
tions. —  N.  628. 

492.  If  the  title  be  not  ex- 


plicit as  to  the  extent  of 
these  rights,  they  are  gov- 
erned as  follows.  —  N.  629. 

493.  He  who   has  the  use     — " 
of  land  is  only  entitled  to  bo 
much  of  its  Auits  as  is  nec- 
essary for  his  own  wants  ^nd 
those  of  his  family. 

ITo  may  even  take  what  is 
required  for  the  wanta  of 
children  born  to  him  after 
the  grant  of  the  right  of 
use.— N.  630. 

494.  He  who  has  a  right  of 
use  can  neither  assign  nor 
lease  it  to  another. — rN.  631. 


495.  He  who  has  a  right  of 
habitation  in  a  house  may 
live  therein  with  his  family, 
even  if  he  were  not  married 
when  such  right  was  granted 
to  him.  —  N.  632. 

496.  A  right  of  habitation 
is  confined  to  what  is  .^e- 
essary  for  the  habitation^  of 
the  person  to  whom  Jit  is 
granted  and  his  family.  — 
X."  633. 

497.  A  right  of  habitation 
can  neither  be  assigned  nor 
leased.  —  N.  634. 

498.  If  he  who  has  the  use 
take  all  the  fruits  of  the  land, 
or  if  he  occupy  the  whole  of 
the  house,  he  is  subject .  to 
the  costs  of  cultivation,  to 
the  lesser  repairs,  and  touthe 
payment  of  all  contributions, 
like  the  usufructuary. 

If  he  only  take  a  pqrtion 
of  the  fruits,  or  if  he_jonly 
occupy  a  part  of  the  hguse, 
he  contributes  in  the  pxo.por- 
tion  of  his  enjoyment. — N. 
635. 
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TITLE     FOURTH 

OF  REAIi  SERVITUDES. 


503.  He  whose  land  bor- 
ders on  a  running  stream, 
not  forming  part  of  the  pub- 
lic domain,  may  make  use  of 
it  as  it  passes,  for  the  utility 
of  his  land,  but  in  such  man- 
ner as  not  to  prevent  the  ex- 
ercise of  the  same  right  by 
those  to  whom  it  beilongs; 
saving  the  provisions  con- 
tained in  chapter  51  of  the 
ConsoJidated  Statutes  for 
Lower  Canada,  or  other  spec- 
ial  enactements. 

He  whose  land  is  crossed 
by  such  stream  may  use  it 
within  the  whole  space  of 
its  course  through  the  prop- 
erty, but  subject  to  the 
obligation  of  allowing  it  to 
take  its  usual  course  when 
it  leaves  his  land  ^  —  N.  644. 

504.  Every  proprietor  may 
oblige  his  neighbor  to  settle 
the  boundaries  between  their 
contiguous  lands. 

The  costs  of  so  doing  are 
coanmon. 

AWidged  by  60  T.,  e.  50,  s. 
16.— K    646.— P.    1059   et    s. 

504(7.  Boundaries  may  be 
determined  either  by  mutual 
consent  between  neighbors, 
and  by  thedr  mere  act,  or 
with  the  intervention  of 
judicial   authority. 

Vide  R.  S.  Q.  5535  as  to  rights  of  neighboring  proprietors. 


GENERAL    PROVISIONS. 

499.  A  real  servitude  is  a 
charge  imposed  on  one  real 
estate  for  the  benefit  of  an- 
other belonging  to  a  different 
proprietor.  —  N.  637.  —  C. 
381.  «15.<»-T  «-"••' 

500.  It  arises  either  from 
the  natural  position  of  the 
property,  or  from  the  law, 
or  it  is  established  by  the 
acit  of  man.  —  N.  639. 

CHAiPTER  FIRST. 

OF   SERVITUDES  WHICH  ARISE 

FROM   THE    SITUATION   OF 

PROPERTY. 

501.  Lands  on  a  lower  level 
are  subject  towards  those  on 
a  higher  level  to  receive  such 
waters  as  flow  from  the  lat- 
ter naturally  and  without 
the  agency  of  man. 

The  proprietor  of  the  low- 
er land  cannot  raise  any  dam 
to  prevent  this  flow.  The 
proprietor  of  the  higher  land 
can  do  nothing  to  aggravate 
the  servitude  of  the  lower 
land.  —  N.  640. 

502.  He  who  has  a  spring 
on  his  land  may  use  it  and 
dispose  of  it  as  he  pleases. 
— N.  642. 
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If  suit  is  taken,  the  costs 
are  in  the  discretion  of  the 
court.  (60  v.,  c.  50,  s.  17).— 
N.  646. 

505.  Every  proprietor  may 
oblige  his  neighbor  to  make 
in  equal  portions  or  at  com- 
mon expense,  between  their 
respective  lands,  a  fence,  or 
other  sufficient  kind  of 
separation  according  to  the 
custom,  the  regulations  and 
the  situation  of  the  Jocality. 
—  N.  647,  648. 

CHAPTER   SECOND. 

OF    SERVITUDES    ESTABLISHED 
BY    LAW. 

506.  Servitudes  established 
by  law  have  for  their  object 
public  utility  or  that  of  in- 
dividuals. —  N.  649. 

507.  Those  established  for 
public  utility  have  for  their 
ob.iect  the  foot-road  or  tow- 
path  along  the  banks  of  nav- 
igable or  floatable  rivers, 
the  construction  or  repair  of 
roads  or  other  public  works. 

Whatever  concerns  this 
kind  of  servitude  is  deter- 
mined by  particular  laws  or 
regulations.  —  N.  650.  —  C. 
420. 

508.  The  law  subjects  pro- 
prietors to  different  obliga- 
tions with  regard  to  one  an- 
other independently  of  any 
stipulation.  —  N.  651. 

509.  Some  of  these  obliga- 
tions are  governed  by  the 
laws  concerning  municipal- 
ities and  roads. 

The  others  relate  to  divi- 


sion walls  and  ditches,  to 
cases  where  a  counter-wall 
is  necessary,  to  views  upon 
the  property  of  a  neighbor, 
to  the  eaves  of  roofs,  and  to 
rights  of  way.  —  N.  652. 

SECTION  I. 

OF       DIVISION       WALLS       AND 
DITCHES,     AND     OP 

CLEARANCE. 

510.  Both  in  town  and 
country,  walls  serving  for 
separation  between  .Jjuildings 
up  to  the  required  heights, 
or  between  yards  and  gar- 
dens, and  also  between  en- 
closed fields,  are  presumed  to 
be  common,  if  there  be  no 
title,  mark  or  other  legal 
piroof  to  the  icontrary. — N. 
653. 

511.  It  is  a  mark  that  a 
wall  is  not  common  when  its 
summit  is  straight  and  pJumb 
with  the  facing  on  one  side, 
and  on  the  other  side  ex- 
hibits an  inclined  plane;  and 
also  when  one  side  only  has 
a  coping,  or  mouldings,  or 
corbels  of  stone,  placed  there 
in  building  the  wall. 

In  such  cases  the  wall  is 
deemed  to  belong  exclusively 
to  the  proprietor  on  whose 
side  are  the  eaves  or  the 
corbels  and  mouldings.  — N. 
654. 

512.  The  repairing  and  re- 
building of  a  common  wall 
are  chargeable  to  all  those 
who  have  any  right  in  it,  in 
proportion  to  the  right  of 
each.   —  N.    655. 
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513.  Nevertheless  every  co- 
proprietor  of  a  eoimmon  wall 
may  avoid  contributing  to  its 
repair  and  rebuilding  .  by 
abandoning  his  share  in  the 
wall  and  renounicing  his  right 
of  making  use  of  it.  • —  N. 
656. 

514.  Every  co-proprietor 
may  build  against  a  common 
wall  and  place  therein  joists 
or  beams,  to  within  [four 
inches]  of  the  whole  thick- 
ness of  the  wall,  without 
prejudice  to  the  right  which 
the  neighbor  has  to  force 
him  to  reduce  the  beam  to 
the  half  thickness  of  the 
wall,  in  case  he  should  him- 
self desire  to  put  beams  in 
the  same  place,  or  to  build  a 
chimney  against  it.  —  N., 
657. 

515.  Every  co-proiprietor 
may  raise  the  conunon  wall 
at  will,  but  at  his  own  cost, 
upon  .paying  an  indemnity 
for  the  additional  weight 
imposed,  and  bearing  for 
the  future  the  expense  of 
keeping  it  in  repair  above 
the  height  which  is  common. 

The  indemnity  thus  pay- 
able is  the  sixth  of  the  value 
of  the  superstructure. 

On  these  conditions  such 
superstructure  becomes  the 
exclusive  property  of  him 
who  built  it;  but  it  remains, 
as  to  the  right  of  view,  sub- 
ject to  the  rules  applicable 
to  common  walls. — 'N.  658. — 
C.  533. 

516.  If  the  common  wall 
be  not  in  a  condition  to  sup- 
port   the    superstructure,    he 


who  wishes  to  raise  it  must 
have  it  rebuilt  at  his  own 
cost,  and  the  excess  of  thick- 
ness must  be  taken  on  his 
own  side.  ■ —  N.  659. 

517.  The  neighbor  who  has 
not  contributed  to  the  super- 
structure may  acquire  the 
joint-ownership  of  it,  by  pay- 
ing ha.lf  of  the  cost  thereof, 
and  the  value  of  one  half  of 
the  ground  used  for  the  ex- 
cess of  thickness,  if  there 
be  any.  —  N.  660. 

518.  Every  owner  of  prop- 
erty adjoining  a  wall,  has 
the  privilege  of  making  it 
common  in  whole  or  in  part, 
by  paying  to  the  proprietor 
of  the  wall  haJf  the  value 
of  the  part  he  wishes  to  ren- 
der common,  and  half  the 
value  of  the  ground  on  which 
such  wall  is  built.  —  N.  661. 

519.  One  neighbor  cannot 
make  any  recess  in  the  body 
of  a  common  wall,  nor  can 
he  apply  or  rest  any  work 
there,  without  the  consent  of 
the  other,  or  on  his  refusal, 
without  having  caused  to  be 
settled  by  experts  the  ni-cas- 
sary  means  to  prevent  the 
new  work  from  being  injur- 
ious to  the  rights  of  the 
other.  —  N.  662. 

520.  Every  person  may 
oblige  his  neighbor,  in  in- 
corporated cities  ajid  towns, 
to  contribute  to  the  building 
and  repair  of  the  fence-wall 
separating  their  houses, 
yards  and  gardens  situated 
in  the  said  cities  and  towns, 
to  a  height  of  ten  feet  from 
the   ground    or   the   level   of 
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the  street,  including  the  cop- 
ing, and  to  a  thickness  of 
eighteen  inches,  each  of  the 
neighbors  being  obliged  to 
furnish  nine  inches  of 
ground;  saving  that  he  for 
whom  such  thickness  is  not 
sufficient  may  add  to  it  at 
his  own  cost  and  on  his  own 
land,  —  N.  663. 

521.  [When  the  different 
stories  of  a  house  belong  to 
different  proprietors,  if  their 
titles  do  not  regulate  the 
mode  of  repairing  and  re- 
building, it  must  be  done  as 
follows: 

All  tne  proprietors  con- 
tribute to  the  main  walls  and 
the  roof,  each  in  proportion 
to  the  value  of  the  story 
which  belongs  to  him; 

The  proprietor  of  each 
story  makes  the  floor  under 
him; 

The  proprietor  of  the  first 
story  makes  the  stairs  which 
lead  to  it;  the  proprietor  of 
the  second  story  makes  the 
stairs  which  lead  from  the 
first  to  his,  and  so  on.]  — 
N.  664. 

522.  When  a  common  wall 
or  a  house  is  rebuilt,  the  ac- 
tive and  passive  servitudes 
continue  with  regard  to  the 
new  wall  or  to  the  new 
house,  provided  they  are  not 
rendered  more  onerous,  and 
provided  the  rebuilding  be 
done  before  prescription  is 
acquired.  —  N.  665.  —  C. 
562  et  s. 

523.  All  ditches  between 
neighboring  properties  are 
presumed    to    be    common   if 


there  be   no   title   nor  mark 
to  the  contrary.  —  N.  666. 

524.  When  the  embank- 
ment or  the  earth  thrown 
out  of  a  ditch  is  only  on  one 
side  of  it,  it  is  a  mark  that 
the  ditch  is  not  common.  — 
N.  666. 

525.  A  ditch  is  presumed 
to  belong  exclusively  to  him 
on  whose  side  the  earth  is 
thrown  out.  —  N.  666. 

526.  A  common  ditch  must 
be  kept  at  common  expense. 
—  N.  667. 

527.  Every  hedge  which 
separates  land  is  reputed  to 
be  common,  unless  only  one 
of  the  lands  is  inclosed,  or 
there  is  a  sufficient  title  or 
possession  to  the  contrary. — 
N.  666. 

528.  No  neighbor  can  plant 
trees  or  shrubs  or  allow  any 
to  grow  nearer  to  the  line  of 
separation  than  the  distance 
prescribed  by  special  regula- 
tions, or  by  established  and 
recognized  usage;  and  in  de- 
fault of  such  regulations  and 
usage,  such  distance  must  be 
determined  according  to  the 
nature  of  the  trees  and  their 
situation,  so  as  not  to  injure 
the  neighbor.  —  N.  670,  671. 

529.  Either  neighbor  may 
require  that  any  trees  and 
hedges  which  contravene  the 
preceding  article  be  uproot- 
ed. 

He  over  whose  property 
the  branches  of  his  neigh- 
bor's trees  extend,  although 
the  trees  are  growitkg  at  the 
prescribed       distance,      may 
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compel    his   neighbor   to    cut 
such  branches. 

If  the  roots  extend  upon 
his  property,  he  has  a  right 
to  cut  them  himself.  —  N. 
672,  673. 

530.  Trees  growing  in  a 
common  hedge  are  common 
as  the  hedge  itself,  and  ei- 
ther of  the  neighbors  has  a 
right  to  have  them  felled.  • — 
N.  670. 

531.  Every  proprietor  or 
occupier  of  land  in  a  state 
of  cultivation,  contiguous  to 
uncleared  land,  may  compel 
the  proprietor  or  occupier  of 
the  latter  to  fell  all  trees 
along  the  line  of  separation 
which  are  of  a  nature  to  in- 
jure the  cultivated  land,  and 
this  on  the  whole  length,  and 
on  the  breadth,  in  the  man- 
ner, and  at  the  time  deter- 
mined by  law,  by  regulations 
having  force  of  law,  or  by 
established  and  recognized 
usage. 

Trees,  however,  which  may 
be  preserved  on  or  near  the 
line,  with  or  without  curtail- 
ing the  branches  or  roots,  ac- 
cording to  the  three  last  pre- 
ceding articles,  are  excepted. 

Fruit  trees  and  maple 
trees,  which  may  be  preserv- 
ed in  all  cases  near  or  along 
the  line,  but  are  subject  to 
the  same  curtailing,  are  also 
excepted. 

The  fine  for  any  contra- 
vention does  not  free  one 
from  the  necessity  of  giving 
the  clearance  ordered  by  a 
competent  tribunal,  nor  from 
the  damages  actually  incur- 


red since  the  party  was  put 
in  default.  —  M.  417  et  s. 

SECTION  II. 

OF  THE  DISTANCE  AND  THE 
INTEKMEDIATE  WORKS  RE- 
QUIRED FOR  CERTAIN 

STRUCTURES. 

532.  The  following  provi- 
sions are  established  for  in- 
corporated cities  and  towns: 

1.  He  who  wishes  to  have 
a  well  near  the  common 
wall  or  that  belonging  to  his 
neighbor,  must  make  a  coun- 
ter-wall of  masonry  one  foot 
thick; 

2.  He  who  wishes  to  have 
a  privy  near  such  waUs 
must  make  a  counter-wall  of 
the  same  kind  [fifteen 
inches]    thick; 

If  however  there  be  a  well 
opposite,  on  the  neighboring 
property,  the  thickness  must 
be  [twenty-one  inches]; 

3.  [When  the  well  or  privy 
is  at  the  distance  from  the 
wall  determined  by  municipal 
regulations  and  by  estab- 
lished and  recognized  usage, 
such  counter-wall  is  no  longer 
required.  If  there  be  no 
such  regulations  or  usage  the 
distance  is  three  feet]; 

4.  He  who  wishes  to  have 
a  chimney,  or  a  hearth,  or  a 
stable,  or  a  store  for  salt  or 
other  corrosive  substances, 
near  a  common  wall  or  wall 
belonging  to  his  neighbor,  or 
to  raise  the  ground  or  heap 
earth  against  it,  is  obliged 
to    make    a   counter-wall    or 
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other  work,  the  sufficiency 
of  which  is  [determined  by 
municipal  regulations,  by 
established  and  recognized 
usage,  and,  in  default  of  any 
such,  by  the  courts  in  each 
ease]; 

5.  He  who  wishes  to  have 
an  oven,  forge  or  furnace, 
must  leave  a  vacant  space  of 
six  inches  between  his  own 
wall  and  the  common  wall  or 
that  of  his  neighbor.  —  N. 
674. 

SECTION   III. 

OF    VIEW    ON    THE    PROPEKTY 
OF  A  NEIGHBOR. 

533.  One  neighbor  cannot, 
without  the  consent  of  the 
other,  make  in  a  common 
wall  any  window  or  opening 
of  any  kind  whatever,  not 
even  those  with  fixed  glass. 
— N.  675.  —  C.  508,  509,  514, 
515,  519,  547,  548. 

534.  The  proprietor  of  a 
wall  which  is  not  common 
adjoining  the  land  of  an- 
other, may  make  in  such 
wall  lights  or  windows  with 
iron  gratings  and  fixed  glass, 
that  is  to  say,  such  windows 
must  be  provided  with  an 
iron  trellis  the  bars  of  which 
are  not  more  than  four  in- 
ches apart,  and  a  window- 
sash  fastened  with  plaster  or 
otherwise  in  such  a  way  that 
it  must  remain  closed.  —  N. 
676. 

535.  Such  windows  or 
lights  cannot  be  placed  lower 


than  nine  feet  abov«  the 
floor  or  ground  of  the  room 
it  is  intended  to  light,  if  it 
be  on  the  ground  floor;  nor 
lower  than  seven  feet  from 
the  floor,  if  in  the  upper 
stories.  —  N.  677. 

536.  One  neighbor  cannot 
have  direct  views  or  pros- 
pect-windows, nor  galleries, 
balconies  or  other  like  pro- 
jectdons  overlooking  the 
fenced  or  unfenced  land  of 
the  other;  they  must  be  at  a 
distance  of  six  feet  from 
such  land.  —  N.  678. 

537.  Nor  can  he  have  side 
openings  or  oblique  views 
overlooking  such  land,  un- 
less they  are  at  a  distance 
of  two  feet.  —  679. 

538.  The  distances  men- 
tioned in  the  two  preceding 
articles  are  reckoned  from 
the  exterior  facing  of  the 
wall  where  the  opening  is 
made,  and  if  there  be  a  bal- 
cony or  other  like  protection, 
from  the  exterior  line  there- 
of. —  N.  680. 


SECTION   IV. 


OF  THE  EAVES  OF  ROOFS. 

539.  Eoofs  must  be  con- 
structed in  such  a  manner 
that  the  rain  and  snow  from 
off  them  may  fall  upon  the 
land  of  the  proprietor,  with- 
out his  having  a  right  to 
make  it  fall  upon  the  land  of 
his  neighbor.  —  N.  681. 
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BECTIOIT  V. 
OF  THE  RIGHT  OF  WAY. 


540.  A  propraetor  whose 
land  is  enclosed  on  all  sides 
by  that  of  others,  and  who 
has  no  co-mmunication  with 
the  public  road,  may  claim  a 
way  upon  that  of  his  neigh- 
bors for  the  use  of  his  prop- 
erty, subject  to  an  indem- 
nity proportionate  to  the 
damage  he  may  cause.  —  N. 
682. 

541.  The  way  must  gener- 
ally be  had  on  the  side  where 
the  crossing  is  shortest  from 
the  land  bo  enclosed  to  the 
public  road.  —  N.  683. 

542.  It  should  however  be 
established  over  the  part 
where  it  will  be  least  in- 
jurious to  him  upon  whose 
land  it   is  gradtod. — N.   683. 

543.  If  the  land  become  so 
enclosed  in  consequence  of  a 
sale,  of  a  partition,  or  of  a 
will,  it  is  the  vendor,  the  co- 
partitioner,  or  the  heir,  and 
not  the  proprietor  of  the 
land  which  oJffers  the  short- 
est crossing,  who  is  bound  to 
furnish  the  way,  which  is  in 
such  case  due,  without  in- 
demnity. —  N.  684. 

544.  If  the  way  thus  grant- 
ed cease  to  be  necessary,  it 
may  be  suppressed,  and  in 
such  case  the  indemnity  paid 
is  restored,  or  the  annuity 
agreed  upon  ceases  for  the 
future. 


/    CHAPTER  THIRD. 

OF   SERVITUDES   ESTABLISHED 
BY   THE   ACT   OF   MAN. 

SECTION    I. 

OF  THE  DIFFERENT  KINDS  OF 
SERVITUDES  WHICH  MAY  BE 
ESTABLISHED  ON  PROP- 
ERTY. 

545.  Every  proprietor  hav- 
ing the  use  of  his  rights,  and 
being  competent  to  dispose 
of  his  immoveables,  may  es- 
tablish over  or  in  favor  of 
such  immoveables,  such  ser- 
vitudes as  he  may  think 
proper,  provided  they  are  in 
no  way  contrary  to  public 
order. 

The  use  and  the  extent  of 
these  servitudes  are  de- 
termined according  to  the 
title  which  constitutes  them, 
or  according  to  the  follow- 
ing rules  if  the  title  be 
silent.  —  ]Sr.  686. 

546.  Eeal  servitudes  are  es- 
tablished either  for  the  use 
of  buildings  or  for  that  of 
lands. 

Those  of  the  former  kind 
are  called  urban,  whether 
the  buildings  to  which  they 
are  due  are  situated  in  town 
or  in  the  country. 

Those  of  the  second  kind 
are  called  rural  without  re- 
gard to  their  situation. 

Servitudes  take  their 
name  from  the  proi>erty  to 
which  they  are  due,  in- 
dependently of  the  one 
which  owes  them.  —  N.  687. 
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■  547.  Servitudes  are  either 
continuous    or    discontinuous. 

Continuous  servitudes  are 
those  the  exercise  of  which 
may  be  continued  without 
the  actual  intervention  of 
man;  such  are  water  con- 
duits, drains,  rights  of  view 
and  others  similar. 

Discontinuous  servitudes 
are  those  which  require  the 
actual  intervention  of  man 
for  their  exercise;  such  are 
the  rights  of  way,  of  draw- 
ing Water,  of  pasture  and 
others  similar.  ■ —  N.  688. 

548.  Servitudes  are  ap- 
parent or  unapparent. 

Apparent  servitudes  are 
those  which  are  manifest  by 
external  signs,  such  as  a 
door,  a  window,  an  aqueduct, 
a  sewer  or  drain,  and  the 
like. 

Unapparent  servitudes  are 
those  which  have  no  external 
sign,  as,  for  instance;  the 
prohibition  to  build  on  a 
land  or  to  buiJd  above  a  cer- 
tain fixed  height.  ■ —  N.  689. 

SECTION  II. 

HOW    SEKVXTtrDES    ARE    ES- 
TABLISHED. 

549.  No  servitude  can  be 
established  without  a  title  ; 
possession  even  immeonorial 
is  insuffiicient  for  that  pur- 
pose. —  N.  690,  691. 

550.  The  want  of  a  title 
creating  the  servitude  can 
only  be  supplied  by  an  act 
of  recognition  proceeding 
from    the  proprietor   of    the 


land      ffubject       thereto.   — 
N.  695. 

551.  As  regards  servitudes 
the  destination  made  by  the 
proprietor  is  equivalent  to  a 
title,  but  only  when  it  is  in 
writing,  and  the  nature,  the 
extent  and  the  situation  of 
the  servitude  are  specified. — 
N.  692,  693. 

552.  He  who  establishes  a 
servitude  is  presumed  to 
grant  all  that  is  necessary 
for  its  exercise. 

Thus  the  right  of  drawing 
water  from  the  well  of  an- 
other carries  with  it  the 
right  of  way.  —  N.  696.  — 
C.  1024. 

SECTION   III. 

OF  THE  RIGHTS  OF  THE  PRO- 
PRIETOR OF  THE  LAND  TO 
WHICH  THE  SERVITUDE  IS 
DUE. 

553.  He  to  whom  a  ser- 
vitude is  due  has  the  right  of 
making  all  the  works  neces- 
sary for  its  exercise  and  its 
preservation.  —  N.  697. 

554.  These  works  are  made 
at  his  cost  and  not  at  that 
of  the  proprietor  of  the 
servient  land,  unless  the  title 
constituting  the  servitude 
estaJblishes  the  contrary.  ■ — 
N.  698. 

555.  Even  in  the  case 
where  the  proprietor  of  the 
servient  land  is  charged  by 
the  title  with  making  the 
necessary  works,  for  the 
exercise  and  for  the  pre- 
servation of  the  servitude,  he 
may     always     free     himself 
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from  the  charge  by  aban- 
doning the  servient  immove- 
able, to  the  proprietor  of  the 
land  to  which  the  servitude 
is  due.  —  N.  699. 

556.  If  the  land  in  favor 
of  which  a  servitude  has 
been  established  come  to  be 
divided,  the  servitude  re- 
mains due  for  each  portion, 
without  however  the  con- 
dition of  the  servient  land 
being  rendered  worse. 

Thus  in  the  case  of  a  right 
of  way,  all  the  coproprietors 
have  a  right  to  exercise  it, 
but  they  are  obliged  to  do  so 
over  the  same  portion  of 
ground.  —  N.  700. 

557.  The  proprietor  of  the 
servient  land  can  do  nothing 
which  tends  to  dlmimsh  the 
use  of  the  servitude  or  to 
render  its  exercise  more  in- 
convenient. 

Thus  he  cannot  change  the 
condition  of  the  premises, 
nor  transfer  the  exercise  of 
the  right  to  a  place  different 
from  that  on  which  it  was 
originally  assigned. 

However  if  by  keeping  to 
the  place  origin aJly  assigned, 
the  servitude  should  become 
more  onerous  to  the  proprie- 
tor of  the  servient  land,  or  if 
such  proprietor  be  prevented 
thereby  from  making  advan- 
tageous improvements,  he 
may  offer  to  the  proprietor 
of  the  land  to  which  it  is 
due  another  place  as  con- 
venient for  the  exereise  of 
his  rights,  and  the  latter 
cannot  refuse  it.  —  N.  701. 

558.  On   his  part,   he  who 


has  a  right  of  servitude  can 
only  make  use  of  it  according 
to  his  title,  without  being 
able  to  make,  either  in  the 
land  which  owes  the  ser- 
vitude, or  in  that  to  which  it 
is  due,  any  change  which  ag- 
gravates the  condition  of  the 
former.  —  N.  702. 

SECTION  IV. 

OF    THE    EXTINCTION    OF    SEB- 
VITUDES. 

559.  A     servitude     ceases 
when      the      things      subject' 
thereto   are    in   such  a   con-  «>v^ 
dition  that  it  can  no  longer 

be  exercised.  —  N.  703.  — 
P.  725    $  1,  780,  781. 

560.  It  revives  if  the 
things  be  restored  in  such  a 
manner  that  it  may  be  used 
again,  even  after  the  time 
of  prescription.  —  N.  704. 

561.  Every  servitude  is* 
extinguished,  when  the  land 
to  which  it  is  due  and  that 
which  owes  it  are  united  in 
the  same  person  by  right  of 
ownership.  —  N.  705. 

562.  Servitudes    are    €xtin-a(.--t. 
guished  by  non-user    during 
thirty     years,    between    per- 
sons of  full  age  and  not  priv- 
ileged. —  N.  706. 

563.  The  thirty  years  com- 
mence to  run  for  discontin- 
uous servitudes  from  the  day 
on  which  they  cease  to  be 
used,  and  for  continuous 
servitudes  from  the  day  on 
which  any  act  is  done  pre- 
venting their  exercise.  —  N. 
707.  —  C.  547. 
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564.  The  manner  of  exer- 
cising a  servitude  may  be 
prescribed  like  the  servitude 
itself  and  in  the  sajne  way. 
—  N.  708. 

565.  If  the  land  in  favor 
of  which  the  servitude  is  es- 


th«  enjoyment  bjjr  one  hin- 
ders the  prescription  with 
regard  to  the  others. — N.  709. 
566.  If  among  the  co-pro- 
prietors there  be  one 
against  whom  prescription 
cannot  run,  such  as  a  minor. 


tablished    belong    to  several      he  preserves  the  right  for  all 
persons  by  undivided  shares,  ■    the  others.  —  N.  710, 


TITLE     FIFTH. 
OF  BMPHYTBUSIiS. 


SECTION    I. 


GENEKAL   PROVISIONS. 

567.  Emphytejisia_-QI._em- 
phvteu^ie  lease  ia  a  coutiact 
by  ^hTf.h  tllfl  iprftprip.tnr— of 
an  "Immoveable,  conveya^it 
fer  a  time  to  anotlxer,_tbe 
lessee  subjecting  himself^o 
make  improvements,  to  _pay 
the  lessor  an  annual,  rent, 
and  to  such  other  charges  as 
niay  be  agre&d  .up.on. — C.  381. 

»  568.  The  duration  of  em- 
phyteusis cannot  exceed 
ninety-nine  years  and  must 
be  for  more  than  nine.  — 
C.  579    §  1. 

569.  Emphyteusis  carpes 
with  it  alienationj  so  long  as 
it  lasts,  the  lessee  enjoys  all 
the    rights    attached    to    the 

-quality  of  a  proprietor.  He 
alone   can   constitute   it  who 


has  the  free  disposal  of  his 
property. 

570.  The  lessee  who  is  in 
the  exercise  of  his  rights, 
may  alienate,  transfer  and 
hypothecate  the  immoveable 
so  leased,  without  prejudice 
to  the  rights  of  the  lessor; 
if  he  be  not  in  the  exercise 
of  his  rights,  he  can  only  do 
so  with  judicial  authorization 
and  formalities. 

571.  Immoveables  held  un- 
der emphyteusis  may  be 
seized  as  real  property,  un- 
der execution  against  the 
lessee  by  his  creditors,  who 
may  bring  them  to  sale  with 
the  formalities  of  a  sheriff's 
sa;le.  —  P.  781    $  3. 

572.  The  lessee  is  entitled 
to  bring  a  possessory  a«tion 
against  all  those  who  disturb 
him  in  his  enjoyment  and 
even  against  the  lessor.  — 
P.  1064. 
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SECTION  II. 

OF  THE  BIGHTS  AND  OBLIGA- 
TIONS OF  THE  LES80B  AND 
OF   THE  LESSEE. 

» 

573.  The  lessor  is  obliged 
to  guarantee  the  les3.ee,  and 
to  secure  him  in  the  enjoy- 
ment of  the  immoveable  leas- 
ed, during  the  whole  time 
legally  agreed  upon. 

He  is  also  obliged  _  to 
resume  such  Lmimoveable  and 
to  discharge  the  lessee  from 
the  rent  or  dues  stipulated, 
in  the  case  of  the  latter 
wishing  to  l^ave  it,  unless 
there  is  an  agreement  to  the 
contrary,  —  C.  579    $  4, 

574.  On  his  part  the  .lessee 
is  bound  to  pay  annually  the 
emphyteutic!  r«nt;  if  he  al- 
low three  years  to  pass  with- 
out doing  80,  he  may  be 
judicially  declared  to  have 
forfeited  the  immoveable,  al- 
though there  be  no  stipula- 
tion on  that  subj«ct.  —  C. 
388,  392. 

575.  The  rent  is  payable  in 
the  whole,  without  the  lessee 
having  a  right  to  claim  its 
remission  or  diminution,  ei- 
ther on  account  of  sterility 
or  of  unavoidable  accidents 
which  may  have  destroyed 
the  harvest  or  hindered  the 
enjoyment,  or  even  for  the 
loss  of  a  part  of  the  land. 

576.  The  lessee  is  hddjor 
all  the  real  rights  and  land 
charges  to  which  the  prop- 
erty is  subjected. 

577.  He  is  bound  to  make 
the    improvements    which  he 


has   undertaken,   as    well  as  * 
all  greater  or  lesser  repairs. rt^^^ 

He  may  be  forced  to  make 
them  even  before  the  expira- 
tion of  the  lease,  if  he  neg- 
lect to  do  so,  and  the  land 
suffer  thereby  any  consider- 
able deterioration. 

578.  The     lessee     has    not  j^ti 
the   right   to  deteriorate  th^  ^«. 
immoveable    leased  ;     if    he  ^^^ 
commit     any     waste     which 
greatly  diminishes  its  value, 
the  lessor  may  have  him  ex- 
pelled and  condemned  to  res- 
tore    the     things     to     their 
former  condition. 


SECTION  m. 

OF   THE   TERMINATION   OF  EM- 
PHYTEUSIS. 

579.  Emphyteusis  is  not 
subject  to  iaeil^xenewaJ. 

It  ends: 

1.  By  the  expiration  of  the 

time  for  which  it  was  con- 
tracted, or  after  ninety-nine 
years,  in  case  a  longer  term 
has  been  stipulated; 

2.  By  forfeiture  judicially 
pronounced  for  the  causes 
set  forth  in  articles  574  and 
578,  or  for  other  legal 
causes; 

3.  By  the  total  loss  of  the 
estate  leased; 

4.  By  abandonment. 

580.  The  lessee  is  only  al- 
lowed to  abandon  if  he  have 
satisfied  for  the  past  aJl  tie 
obligations  which  result  from 
the  lease,  and  particularly  if 
he  have  paid  or  tendered  all 
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arrears  of  the  dues,  and 
made  the  improvements 
agreed  upon. 

„.^  581.  At  the  end  of  the 
lease,    in     whatever    way    it 

*  happens,  the  lessee  must  give 
up,  in  good  condition,  the 
property    received    from    the 

"•^^essor,  as  well  as  the  build- 
ings he  obliged  himself  to 
constru_cti "Bail  h'e  ts  not  botrn d 
to  repair  those  which  he  has 
erected  without  being  oblig- 
ed to  do  so. 

582.  As    to     improvements 
which  the    lessee    lias-anade 


^ 


voluntarilv.     without     being 


bound  to  do  so,  the  lessor  has 
the  option  of  either  keeping 
them,  upon  paying  what  they 
cost  or  their  actual  value,  or 
permitting  the  lessee,  if  the 
latter  can  do  so  with  ad- 
vantage to  himself  and  with- 
out deteriorating  the  land, 
to  remove  them  at  his  own 
expense  ;  otherwise,  in  each 
case,  they  belong,  without 
indemnification,  to  the  lessor, 
who  may,  nevertheless,  com- 
pel the  lessee  to  remove 
them,  in  conformity  with  the 
provisions  of  artide  417.  — 
C.  729. 
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GENERAL   PROVISIONS. 

*  583.  Ownership  in  prop- 
erty is  acquired  by  prehen- 
sion or  occupation,  by  acces- 
sion, by  descent,  by  will,  by 
contract,  by  prescription,  and 
otherwise  by  the  effect  of 
law  and  of  obligations.  —  N. 
711,  712. 

584.  Things  which  have  no 
owner  are  held  to  belong  to 
the  crown.  —  N.  713.  —  C. 
401,  636,  637. 

585.  There  are  things  which 
have  no  owner  and  the  use  of 
which  is  common  to  all.  The 
enjoyment  of  these  is  reg- 
ulated by  laws  of  public 
policy.  — 'N.  714. 

586.  The  ownership  of  a 
treasure  rests  with  him  who 
finds  it  in  his  own  property; 
if  he  find  dt  in  the  property 
of  another,  it  belongs  half  to 
him,  and  the  other  half  to 
the  owner  of  the  property. 

A  treasure  is  any  buried  or 
hidden  thing  of  which  no 
one  can  prove  himself 
owner,  and  which  is  discover- 


ed by  chance.  —  N.  716.  — 
C.  461. 

587.  The  rijght  of  hunting 
and  fishing  is  governed  by 
particular  laws  of  public  pal- 
icy,  subject  to  the  legally  ac- 
quired rights  of  individuals. 
—  N.  715. 

588.  Things  which  are  the 
produce  of  the  sea,  or  are 
drawn  from  its  bottom,  found 
floating  on  its  waters,  or 
cast  upon  its  shores,  and 
which  never  had  an  owner, 
belong,  by  right  of  oc- 
cupancy, to  the  finder  who 
has  appropriated  them.  — 
N.  717. 

589.  Things  once  possessed, 
which  are  afterwards  found 
at  sea,  or  on  the  sea  shore, 
or  their  price,  if  they  have 
been  sold,  continue  to  be  the 
property  of  the  original 
owner,  if  he  claim  them,  and 
if  he  do  not,  they  belong  to 
the  crown;  save  in  all  cases 
the  claims  of  those  who  find 
and  preserve  them,  for  the 
salvage  and  preservation.  — 
N.  717. 
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590.  Whatever  relates  to 
wrecked  ships  and  their 
cargo,  the  articles  and  frag- 
ments coming  from  them,  the 
mode  of  disposing  of  them 
and  of  the  price  they  brin^, 
and  the  right  of  salvage,  is 
specially  regulated  by  the 
Federal  statute  respecting 
wrecks,  casualties  and  sal- 
vage. —  E.  S.  Q.  6231.  —  E. 
S.  C.  81.  —  N.  717. 

591.  The  grass  upon  the 
beaches  of  the  river  St.  Law- 
rence which  are  not  private 
property,  is,  in  certain 
places,  granted  by  special 
laws  or  particular  titles  to 
the  riparian  proprietor,  under 
the  restrictions  imposed  by 
law  or  by  regulations. 

In  other  cases,  if  the 
crown  have  not  otherwise 
disposed  of  it,  it  belongs  by 
right  of  occupancy  to  him 
who  cuts  it. 

592.  Things  found  in  or 
upon  the  river  St.  Lawrence, 
or  the  navigable  portions  of 
its  tributaries,  or  upon  the 
banks  thereof,  must  be  ad- 
vertised and  disposed  of  in 
the  manner  provided  by 
special  laws.  E.  S.  Q.  6232.— 
36  v.,  c.  55,  8.  38. 

593.  Things  found  on  the 
ground,  on  the  public  high- 
ways or  elsewhere,  even  on 
the  property  of  others,  or 
which  are  otherwise  without 
a  known  oWner,  are,  in  many 
cases,  subject  to  special 
laws,  as  to  the  public  notices 
to     be     given,    the     owner's 


right  to  claim  them,  the  in- 
demnification of  the  finder, 
their  sale,  and  the  appro- 
priation of  their  price. 

In  the  absence  of  such 
provisions,  the  owner  who 
has  not  voluntarily  aban- 
doned them,  may  claim  them 
in  the  ordinary  manner,  sub- 
ject to  the  payment,  when 
due,  of  an  indemnity  to  the 
person  who  found  and  preserv- 
ed them;  if  they  be  not 
claimed,  they  belong  to  such 
person  by  right  of  occupan- 
cy. 

Unnavigable  rivers  are,  for 
the  purposes  of  this  article, 
considered  as  places  on  land. 
—  N.  717. 

594.  Among  the  things  sub- 
ject to  the  special  provisions 
mentioned  in  the  preceding 
article  are: 

1.  Wood  or  other  objects 
obstructing  beaches  and  the 
adjoining  lands; 

2.  Unclaimed  goods  in  the 
hands  of  wharfingers,  ware- 
house-keepers, and  carriers 
either  by  land  or  by  water; 

3.  Articles  remaining  in 
the  post-office  with  dead-let- 
ters; 

4.  Things  suspected  to  have 
been  stolen,  remaining  in  the 
hands  of  officers  of  justice; 

5.  Animals  found  stray- 
ing.^ 

595.  Certain  matters  which 
come  under  the  heading  of 
the  present  book  are  inci- 
dentally treated  in  the  books 
preceding. 


1  Vide  also  R.  S.  Q.  5537  et  s.  continuing  dispositions  relat- 
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TITLE    FIEST. 
OF  SUCCESSIONS. 


GENERAL   PROVISIONS. 

596.  Succession  is  the 
transmission  by  law  or  by 
the  will  of  man,  to  one  or 
more  persons,  of  the  proper- 
ty and  the  transmissible 
rights  and  obligations  of  a 
deceased  person. 

In  another  acceptation,  the 
word  "succession"  means 
the  universality  of  the  things 
thus  transmitted. 

597.  Abintestate  succession 
is  that  which  is  established 
by  law  alone,  and  testamen- 
tary succession  that  which  is 
derived  from  the  will  of 
man.  The  former  takes  place 
only  in  default  of  the  latter. 

Gifts  in  contemplation  of 
death  partake  of  the  nature 
of  testamentary  successions. 

The  person  to  whom  either 
of  these  successions  devolves 
is  called  heir.  —  C.  757,  864. 

598.  Abintestate  succes- 
sion is  subdivided  into  legit- 
imate succession,  which  is 
conferred  by  law  upon  rela- 
tives, and  irregular  succes- 
sion, when,  in  default  of  re- 
latives, it  devolves  upon 
persons  not  related.  —  N". 
756,  766. 

599.  [The  law,  in  regulat- 


ing a  succession,  considers 
neither  the  origin  nor  the 
nature  of  the  property  com- 
posing it.  The  whole  forms 
but  one  inheritance  which  is 
transmitted  and  divided  ac- 
cording to  uniform  rules,  or 
the  dispositions  made  by  the 
proprietor.^]  —  N.  732. 

CHAPTER  FIRST. 

OF  THE  OPENING  OF  SXTCCE8- 
SIONS  AND  OF  THE  SEIZIN 
OF  HEIRS, 

SECTION  I. 

OF  THE  OPENING  OF  SUCCES- 
SIONS. 

600.  The  place  where  a 
succession  devolves  is  deter- 
mined by  the  domicile.  —  N. 
110. 

601.  Successions  devolve 
by  natural  death.  • —  N.  718. 
—  C.  35,  36,  99.  —  6  Ed. 
VII.  c.  38,  s.  2. 

602.  6  Ed.  Vn,  c.  38,  s.  2. 

603.  Where  several  per- 
sons, respectively  called  to 
the  succession  of  each  other, 
perish  by  one  and  the  same 
accident,  so  that  it  is  impos- 
sible  to    ascertain    which   of 


^  As  to  succession  duties  or  taxes,  vide  55-56  V.,  c.  17;  57  V. 
c.  16;  58  v.,  c.  16;  59  V.,  c.  17. 
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them  died  first,  the  presump- 
tion of  survivorship  is  deter- 
mined by  circumstances,  and, 
in  their  absence,  by  the  con- 
siderations of  age  and  sex, 
conformably  to  the  rules 
contained  in  the  following 
articles.  —  N.  720. 

604.  Where  those  who  per- 
ished together  were  under 
fifteen  years  of  age,  the 
eldest  is  presumed  to  have 
survived; 

If  they  were  all  above  the 
age  of  sixty,  the  youngest  is 
presumed  to  have  survived; 

If  some  were  under  the  age 
of  fifteen  and  others  over 
that  of  sixty,  the  former  are 
presumed  to  have  survived; 

If  some  were  under  fifteen 
or  over  sixty  years  of  age, 
and  the  others  in  the  inter- 
mediate age,  the  presumption 
of  survivorship  is  in  favor 
of  the  latter.  —  N.  721. 

605.  If  those  who  perished 
together  were  all  between 
the  full  ages  of  fifteen  and 
sixty,  and  of  the  same  sex, 
the  order  of  nature  is  follow- 
ed, according  to  which  the 
youngest  is  presumed  to  sur- 
vive; 

But  if  they  were  of  dif- 
ferent sexes,  the  male  is  al- 
ways presumed  to  have  sur- 
vived. —  N.  722. 

SECTION  II. 
OF  THE  SEIZIN  OF  HEIKS. 

606.  Abintestate  succes- 
sions   pass     to     the     lawful 


heirs  in  the  order  establish- 
ed by  law;  in  default  of  such 
heirs,  they  devolve  to  the 
surviving  consort,  and  if 
there  be  none,  they  fall  to 
the  crown.  —  N.  723.  —  C. 
112,  401,  636,  637. 

607.  The  lawful  heirs, 
when  they  inherit,  are  seized 
by  law  alone  of  the  proper- 
ty, rights  and  actions  of  the 
deceased,  subject  to  the 
obligation  of  discharging 
all  the  liabilities  of  the  suc- 
cession; but  the  surviving 
consort  and  the  crown  re- 
quire to  be  judicially  put  in 
possession,  in  the  manner  set 
forth  in  the  Code  of  Civil 
Procedure.  —  N.  724.  —  C. 
638  et  s.,  2216.  —  P.  1422 
et  s. 

CHAPTER  SECOND. 

OF  THE   QUALITIES  KEQUISITE 
TO   INHEBIT. 

608.  In  order  to  inherit,  it 
is  necessary  to  be  civilly  in 
existence  at  the  moment 
when  the  succession  de- 
volves ;  thus,  the  following 
are  incapable  of  inheriting  : 

1.  Persons  who  are  not  yet 
conceived; 

2.  Infants  who  are  not 
viaible  when  born; 

3.  6  Ed.  VII,  c.  38,  b.  2.  — 
X.  725.— C.  36,  105,  838,  900. 

609.  Aliens  may  inherit  in 
Lower  Canada,  in  the  same 
manner  as  British  subjects. 
—  N.  726.  —  C.  25. 
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610.  The  following  per- 
sons are  unworthy  of  inherit- 
ing and,  as  such,  are  exclud- 
ed from  successions: 

1.  He  who  has  been  con- 
victed of  killing  or  attempt- 
ing to  kill  the  deceased; 

2.  He  who  has  brought 
against  the  deceased  a  cap- 
ital charge,  adjudged  to  be 
calumnious; 

3.  The  heir  of  full  age, 
who,  being  cognizant  of  the 
murder  of  the  deceased,  has 
failed  to  give  judicial  in- 
formation of  it.  —  N.  727.  — 
C.  893. 

611.  The  failure  to  inform 
cannot  however  be  set  up 
against  the  ascendants  or  de- 
scendants, or  the  husband  or 
wife  of  the  murderer,  nor 
against  the  brothers  or  sis- 
ters, uncles  or  aunts,  ne- 
phews or  nieces  of  the  mur- 
derer, nor  against  persons  al- 
lied to  him  in  the  same  de- 
grees. —  N.  728. 

612.  Any  heir  who  is  ex- 
cluded from  the  succession  by 
reason  of  unworthiness  is 
bound  to  restore  all  the 
fruits  and  revenues  that  he 
has  received  since  the  suc- 
cession devolved.  —  N.  729. 

613.  The  children  of  an  un- 
worthy heir  are  not  excluded 
from  the  succession  by 
reason  of  the  fault  of  their 
father,  if  they  come  to  it  in 
their  own  right  and  without 
the  aid  of  representation, 
which  in  this  case  does  not 
take  place.  —  N.  730. 


CHAPTER  THIEO. 

OF     THE     DIFFERENT     ORDERS 
OF   STTCCESSION. 

SECTION    I. 

GENERAL   PROVISIONS. 

614.  Successions  devolve  to 
the  children  and  descendants 
of  the  deceased,  and  to  his 
ascendants  and  collateral 
relations,  in  the  order  and 
according  to  the  rules  here- 
inafter laid  down.  —  N.  731. 

615.  Proximity  of  relation- 
ship is  determined  by  the 
number  of  generations,  each 
generation  forming  a  degree. 
N.  735. 

The  succession  of  degrees 
forms  the  line. 

616.  The  succession  of  de- 
grees between  persons  who 
descend  one  from  the  other 
is  called  the  direct  line;  that 
between  persons  who  do  not 
descend  the  one  from  the 
other,  but  from  a  common 
ancestor,  is  called  the  collat- 
eral line. 

The  direct  line  is  distin- 
guished into  the  direct  des- 
cending, and  the  direct  as- 
cending line. 

The  former  connects  the 
ancestor  with  his  descend- 
ants; the  latter  connects  the 
individual  with  his  ancestors. 
—  N.  736. 

617.  In  the  direct  line  the 
degrees  are  computed  to  be 
as  many  as  there  are  genera- 
tions between  the  persons  ; 
thus  the  son  is,  with  respect 
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to  the  father,  in  the  first  de- 
gree, the  grandson,  in  the 
second,  and  reciprocally  as 
to  the  father  and  grand- 
father in  res,pect  of  the  son 
and  grandson.  —  N.  737. 

618.  In  the  collateral  line 
the  degrees  are  reckoned  by 
the  generations  from  one 
relation  up  to  and  not  includ- 
ing the  common  ancestor, 
and  from  the  latter  to  the 
other  relation. 

Thus  two  brothers  are  in 
the  second  degree,  uncle  and 
nephew  in  the  third,  cousins- 
german  in  the  fourth,  and  so 
on.  —  N.  '/SS. 

SECTION   II. 
OF   BEPRESENTATION. 

619.  Representation  is  a 
fiction  of  law,  the  effect  of 
which  is  to  put  the  repre- 
sentatives in  the  place,  in  the 
degree  and  in  the  rights  of 
the  person  represented.  • —  N. 
739.  —  C.  613,  654. 

620.  Representation  takes 
place  without  limit  in  the 
direct  line  descending;  it  is 
allowed  whether  the  children 
of  the  deceased  compete  with 
the  descendants  of  a  pre- 
deceased child,  or  whether 
all  the  children  of  the  de- 
ceased having  died  before 
him,  the  descendants  of  these 
children  happen  to  be  in 
equal  or  unequal  degrees 
amongst  themselves. — N.  740. 

621.  Representation  does 
not  take  place  in  favor  of 
ascendants ;    the   nearest    in 


each  line  excludes  the  more 
distant.  —  N.  741. 

622.  In  the  collateral  line 
representation  is  admitted 
only  where  nephews  and 
nieces  succeed  to  their  uncle 
and  aunt  concurrently  with 
the  brother  and  sister  of  the 
deceased.  —  N.  742. 

623.  In  all  cases  where  re- 
presentation is  admitted,  the 
partition  is  effected  according 
to  roots;  if  one  root  have 
several  branches,  the  sub- 
division is  also  made  accord- 
ing to  roots  in  each  branch, 
and  the  members  of  the  same 
branch  divide  among  them- 
selves by  heads.  —  N.  743. 

624.  Living  persons  cannot 
be  represented,  but  only  those 
who   are   naturally   dead. 

A  person  may  represent 
him  whose  succession  he  has 
renounced.  —  N.  744.  —  6 
Ed.VII,  c.38,B.£^     ^W.UU 

OF     SUCCESSIONS     DEVOLVING 
TO   DESCENDANTS 


625.  Children  or  their  de- 
scendants succeed  to  their 
father  and  mother,  grand- 
fathers and  grand-mothers, 
or  other  ascendants,  without 
distinction  of  sex  or  primo- 
geniture, and  whether  they 
are  the  issue  of  the  same  or 
of  different  marriages. 

They  inherit  in  equal  por- 
tions and  by  heads  when 
they  are  all  in  the  same  de- 
gree and  in  their  own  right; 
they  inherit  by  roots,  when 
all,  or  some   of   them,   coane 
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by  representation.  —  N.  745. 
—  C.  620. 


ECTION  IV. 


[If  a  person  dying 
i^t^  issue,  leave  hi3 
father  and  mother  and  also 
brothers  or  sisters,  or  neph- 
ews or  nieces  in  the  first 
degree,  the  succession  is 
divided  into  two  equal  por- 
tions, one  of  which  devolves 
to  the  father  and  mother, 
who  share  it  equally,  and  the 
other  to  the  brothers  and 
sisters,  nephews  and  nieces 
of  the  deceased,  according  to 
the  rules  laid  down  in  the 
following  section.]  —  N.  748. 
—  C.  631. 

627.  [If,  in  the  case  of  the 
preceding  article,  the  father 
or  mother  had  previously 
died,  the  share  he  or  she 
would  have  received  accrues 
to  the  survivor  of  tl^^.]  — 
N.  749^^,^  Cl^VVJ^lvr 

€Zp*^i  the  deceased  leave 
no^^sue  nor  brothers  nor  sis- 
ters, nephews  nor  nieces  in 
the  first  degree,  nor  father 
nor  mother,  but  only  other 
ascendants,  the  latter  suc- 
ceed to  him  to  the  exclusion 
of  all  other  collaterals.]  — 
N.  746. 

629.  [In  the  ease  of  the 
preceding  article  the  succes- 
sion is  divided  equally  be- 
tween the  ascendants  of  the 
paternal  line  and  those  of 
the  maternal  line. 


The  ascendant  nearest  in 
degree  takes  the  half  accru- 
ing to  his  line  to  the  exclu- 
sion of   all   others. 

Ascendants  in  the  same 
degree  inherit  by  heads  in 
their  line.]  —  N.  746. 

630.  Ascendants  inherit,  to  •^'^ 
the    exclusion    of   all    others,  i^,^,^^ 
property    given    by   them    to    -„^ 
their   children   or   other   des- 
cendants who  die  without  is- 
sue, where  the  objects  given 
are  still  in  kind  in  the  suc- 
cession,   and     if     they    have 
been  alienated,  the  price,  if 
still  due,  accrues  to  such  as- 
cendants. 
j^    They  also  inherit  the  right  ^^**^ 
which    the    donee    may   have    ■**• 
had  of  resuming  the  proper-^ 
ty  thus  given.  —  N.  747.        ^^ 


CCES-     ^  '  ^ 


SECTION  V. 

OF    COLLATERAL    SUCCES- 
SIONS. 

631.  [If    the    ^aUier    and 
mother    of    a    person    dying  ^     1 
without  issue,  or  one  of  them, 
have  survived  him,  his  broth- 
ers  and   sisters,    as    well   as 

his  nephews  and  nieces  in 
the  first  degree,  are  entitled 
to  one  half  of  the  succession. 
—  N.  751.  —  C.  626. 

632.  [If  both  father  and 
mother  have  previously  died, 
the  brothers,  sisters,  and 
nephews  and  nieces  in  the 
first  degree,  of  the  deceased 
succeed  to  him,  to  the  exclu- 
sion of  the  ascendants  and 
the  other  collaterals.  They 
succeed  either  in  their  own 
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right,  or  by  representation  as 
provided  in  the  second  sec- 
tion of  this  chapter.]  —  N. 
750. 

633.  [The  division  of  the 
half  or  of  the  whole  of  the 
succession  coming  to  the 
brothers,  sisters,  nephews  or 
nieces,  according  to  the 
terms  of  the  two  preceding 
articles,  is  effected  in  equal 
portions  among  them,  if  they 
be  all  born  of  the  same  mar- 
riage; if  they  be  the  issue  of 
different  marriages,  an  equal 
division  is  made  between  the 
two  lines  paternal  and  mater- 
nal of  the  deceased,  those  of 
the  whole  blood  sharing  in 
each  line,  and  those  of  the 
half  blood  sharing  each  in 
his  own  line  only.  If  there 
be  brothers  and  sisters, 
nephews  and  nieces  on  one 
side  only,  they  inherit  the 
whole  of  the  succession  to 
the  exclusion  of  all  the  rela- 
tions of  the  other  line.]  — 
N.  752. 

634.  [If  the  deceased,  hav- 
ing left  no  issue,  nor  father 
nor  mother,  nor  brothers,  nor 
sisters,  nor  nephews  nor 
nieces  in  the  first  degree, 
leave  ascendants  in  one  line 
only,  the  nearest  of  such  as- 
cendants takes  one-half  of 
the  succession,  the  other  half 
of  which  devolves  to  the 
nearest  collateral  relation  of 
the  other  line. 

If,  in  the  same  ease,  there 
be  no  ascendant,  the  whole 
succession  is  divided  into 
two  equal  portions,  one  of 
which  devolves  to  the  near- 


est collateral  relation  of  the 
paternal  line,  and  the  other 
to  the  nearest  of  the  mater- 
nal line.] 

Among  collaterals,  saving 
the  case  of  representation, 
the  nearest  excludes  all  the 
others;  those  who  are  in  the 
same  degree  partake  by 
heads.  —  N.  753. 

635.  Relations  beyond  the 
twelfth  degree  do  not  in- 
herit. 

In  default  of  relations 
within  the  heritable  degree 
in  one  line,  the  relations  of 
the  other  line  inherit  the 
whole.  —  N.  755. 

SECTION  IV. 
OF     IBREQtrLAK     SUCCESSIONS. 

636.  When  the  deceased 
leaves  no  relations  within 
the  heritable  degree,  his  suc- 
cession belongs  to  his  surviv- 
ing consort.  —  N.  767.  —  C. 
112,  598,  606. 

637.  In    def^«*t  of   a   s^r- 
v^hig    c^jsort,    ^e    sjKices- 
sigfc^faHs    to   the 
N.  768.  —  C.  401,  598,  606. 

638.  In  the  case  of  the  two 
preceding  articles  a  state- 
ment of  the  property  of  the 
succession,  coming  to  the 
surviving  consort  or  to  the 
crown,  must  be  made,  at 
their  diligence,  by  means  of 
an  inventory  or  other  equi- 
valent instrument,  before 
they  can  claim  to  be  author- 
ized to  take  in  possession. — 
N.  769. 

639.  This    possession   must 
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be  demanded  in  the  superior 
court  of  original  jurisdiction 
of  the  district  in  which  the 
succession  opens,  and  the 
suit  is  prosecuted  and  ad- 
judicated upon  in  the  man- 
ner and  according  to  the 
forms  determined  in  the  Code 
of  Civil  Procedure.  —  N. 
770.  —  C.  607,  2216.  —  P. 
1422  et  s. 

640.  "Whenever  the  pre- 
scribed rules  and  formalities 
have  not  been  complied  with, 
the  heirs,  if  any  appear,  may 
claim  an  indemnity,  and 
even  damages,  according  to 
circumstances,  for  the  conse- 
quent losses  incurred.  —  N. 
772. 

CHAPTER  FOURTH. 

OF    ACCEPTANCE    AND   RENUN- 
CIATION   OF   SUCCESSIONS. 

SECTION  I. 

OF    ACCEPTANCE     OF     SUCCES- 
SIONS. 

641.  No  one  is  bound  to 
accept  a  succession  which 
has  devolved  to  him.  —  N. 
775. 

642.  A  succession  may  be 
accepted  purely  and  simply, 
or  under  benefit  of  inven- 
tory. —  N.  774,  788,  789, 
793.  —  C.  660  et  s.  —  P. 
1405  et  s. 

643.  A  married  woman  can- 
not validly  accept  a  succes- 
sion without  being  author- 
ized thereto  by  her  husband, 
or     judicially,    according    to 


the  provisions  of  chapter  six, 
of  the  title  Of  Marriage. 

Successions  which  devolve 
to  minors  and  interdicted 
persons  cannot  be  validly  ac- 
cepted otherwise  than  in 
conformity  with  the  provi- 
sions contained  in  the  titles 
which  treat  respectively  of 
minority,  and  of  majority.  — 
N.  217,  461,  462,  463,  776.— 
C.  177  et  s.,  301,  302,  1284, 
1287,  1288. 

644.  The  effect  of  ac- 
ceptance reaches  back  to  the 
day  when  the  succession  de- 
volved. —  N.  777. 

645.  Acceptance  may  be 
either  express  or  tacit;  it  is 
express  when  a  person  as- 
sumes the  title  or  quality  of 
heir  in  an  authentic  or  pri- 
vate act;  it  is  tacit  when 
the  heir  performs  an  act 
which  necessarily  implies  his 
intention  to  accept,  and 
which  he  would  have  no  right 
to  perform  except  in  his  ca- 
pacity of  heir.  —  N.  778. 

646.  Mere  conservatory 
acts  and  those  of  supervision 
and  provisional  administra- 
tion are  not  acts  of  accep- 
tance, if  the  title  and  qual- 
ity of  heir  have  not  been  as- 
sumed. —  N.  779.  —  C.  665. 

647.  A  gift,  sale  or  trans- 
fer of  his  heritable  rights 
made  by  a  co-heir,  either  to 
a  stranger  or  to  all  or  some 
of  his  co-heirs,  implies,  on  his 
part,  an  acceptance  of  the 
succession. 

The  same  presumption  re- 
sults: 

1.    From    the    renunciation 
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made,  even  gratuitously,  by 
one  heir  in  favor  of  one  or 
more  of  his  co-heirs;  2.  From 
the  renunciation  made  in 
favor  even  of  all  the  co- 
heirs without  distinction,  if 
he  receive  the  price  of  his 
renunciation.  —  N.  780.  — 
C.  658,  1061,  1579  et  s.  1 

648.  Where  the  person   to 
whom    a    succession    has    de- 
volved  dies    without   having 
renounced    or    expressly     or   ; 
tacitly  accepted  it,  his  heirs   | 
may    accept    or    reject   it    in  | 
his  stead.  —  N.  781.  ' 

619.    {If  such  heirs  do  not 
agree  to  accept  or  to  reject  i 
the  succession,  it  is  held  to  | 
be  accepted  under  benefit  of 
inventory.]  —  N.   782. 

650.  A  person  of  full  age 
cannot  impugn  his  express  or 
tacit  acceptance  of  a  succes- 
sion, unless  such  acceptance 
has  been  the  result  of  fraud, 
^fear  or  violence;  he  can 
never  disclaim  it  on  the 
ground  of  lesion  only,  unless 
the  succession  has  become 
absorbed  or  notably  dimin- 
ished by  the  discovery  of  a 
will  which  was  unknown  at 
the  time  of  the  acceptance. 
—  N.  783.  —  C.  991  et  s. 

650a.  Letters  of  verifica- 
tion may  be  obtained  in  the 
case  of  a  succession  ab  intes- 
tat,  devolving  in  this  Prov- 
ince, having  property  situate 
outside  of  its  limits  or  debts 
due  by  persons  not  residing 
therein. 

The  procedure  in  such  ease 


is  regulated  by  the  Code  of 
Civil  Procedure.  —  R.  S.  Q., 
5801.  —  P.  1411  et  8. 

SECTION  n. 

OF  RENUNCIATION  OF  SUCCES- 
SIONS. 

651.  Renunciation  of  a 
succession  is  not  presumed; 
it  is  effected  by  a  notarial 
deed,  or  by  a  judicial  decla- 
ration which  is  recorded.  — 
N.  784. 

652.  An  heir  who  renounces 
is  deemed  to  never  have  been 
heir.  —  N.  785. 

653.  The  share  of  a  party 
renouncing  accrues  to  his  co- 
heirs. If  he  be  alone,  the  whole 
succession  devolves  to  the 
next  in  degree.  —  N.  786. 

654.  No  one  can  take  as  the 
representative  of  an  heir 
who  has  renounced.  If  the 
party  renouncing  be  the  sole 
heir  in  his  degree,  or  if  all 
his  co-heirs  have  renounced, 
the  children  take  in  their 
own  right  and  inherit  by 
heads.  —  N.  787. 

655.  The  creditors  of  an 
heir  who  renounces,  to  the 
prejudice  of  their  rights, 
may  procure  the  rescission  of 
such  renunciation,  and  after- 
wards accept  the  succession 
themselves,  in  right  of  their 
debtor,  and  in  his  place  and 
stead. 

In  such  case  the  renuncia- 
tion is  annulled  only  in  favor 
of    the    creditors    who    have 
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demanded  the  rescission,  and 
merely  to  the  extent  of  their 
claims.  It  is  not  annulled  in 
favor  of  the  heir  who  has 
renounced.  —  N.  788.  —  C. 
1031  et  8. 

656.  An  heir  is  never  too 
late  to  renounce  the  Bucees- 
sion,  as  long  as  he  has  not 
formally  or  tacitly  accepted 
it.  —  N.  789. 

657.  An  heir  who  has  re- 
nounced a  succession  may 
nevertheless  resume  it,  so 
long  as  it  has  not  been  ac- 
cepted by  another  having  a 
right  to  it;  but  he  resumes 
it  in  the  state  in  which  it 
then  is,  and  without  pre- 
judice to  the  rights  which 
third  parties  have  acquired 
upon  the  property  of  such 
succession,  by  prescription  or 
by  acts  validly  made  while 
it  was  vacant.  —  N.  790.  — 
C.  302. 

658.  No  one  can  renounce 
the  succession  of  a  living 
person,  or  alienate  the  con- 
tingent rights  he  may  claim 
therein,  unless  it  is  by  con- 
tract of  marriage.  —  N.  791. 
—  C.  1061. 

659.  Any  heir  who  has  ab- 
stracted or  concealed  prop- 
erty belonging  to  a  succes- 
sion forfeits  the  right  of  re- 
nouncing it;  notwithstanding 
his  subsequent  renunciation 
he  remains  unconditional 
heir,  without  right  to  claim 
iany  share  in  th/e  property 
abstracted  or  concealed.  — 
N.  792.  —  C.  670. 


SECTION   III. 

OF  THE  FORMALITIES  OF  AC- 
CEPTANCE, OF  BENEFIT  OF 
INVENTORY  AND  ITS  EF- 
FECTS, AND  OF  THE  OBLIGA- 
TIONS OF  THE  BENEFICIA- 
BY   HEIE. 

660.  In  order  to  obtain 
benefit  of  inventory  the  heir 
is  bound  to  demand  it  by  a 
petition  to  the  court  or  to 
one  of  the  judges  of  the 
court  of  superior  original 
jurisdiction  of  the  district  in 
which  the  succession  devolv- 
ed; this  petition  is  proceed- 
ed and  adjudicated  upon  in 
the  manner  and  form  requir- 
ed by  the  Code  of  Civil  Pro- 
cedure. —  C.  301,  649.  —  P. 
1405^  s. 

*    661.   [The  judgment  grant- 
ing    the     petition    must     be 
registered  in  the  registry  of- 
fice or  the  division  in  which 
1    the  succession  devolved.] 
668.  Such  demand  must  be 
preceded  or  followed  by  the 
making  of  a  faithful  and  ex- 
act inventory  of  the  proper- 
ty of  the  succession,  before 
Unotar^pi,    in    the    form    and   ^5** 
I   within  the  delays  established      ^i 
by  the  rules  of  procedure. — 
N.  794.  —  P.  1387  et  s. 

663.  The  beneficiary  heir  is 

also  bound,  if  the  majority  of 

I    the  creditors  or  other  persons 

interested  rfquire  it,  to  give 

;    good  and  sufficient    security 

'   for  the  value    of  the    move- 

!    able    property    comprised    in 

the  inventory,  and  for  what- 

.   ever  moneys,  arising  from  the 
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sale  of  immoveables,  he  may 
then  or  thereafter  have  in 
his  hands. 

In  default  of  BU<5h  security, 
the  court  may,  according  to 
circumstances,  adjudge  the 
heir  to  have  forfeited  the 
benefit  of  inventory,  or  order 
that  the  moveables  be  sold 
and  that  the  proceeds,  as 
well  as  the  other  moneys  of 
the  succession  which  he  may 
have  in  hand,  be  deposited  in 
court,  to  be  applied  in  dis- 
charging the  liabilities  of 
the  succession.  —  N.  807. 

664.  ''?he    heir    is    allowed 
three  months  to  make  the  in- 
ventory,  counting    from  the  ^ 
time  when  the  succession  de- 
volved. 

He  has  moreover,  in  order 
to  deliberate  upon  his4^cept- 
ance  or  renunciation,  a  delay 
of  forty  days,  which  begin 
to  run  from  the  dayu)f  the 
expiration  of  the  ^  three 
months  for  the  inventory,  or 
from  the  day  of  the  dosing 
of  the  inventor}^,  if  it  be 
completed  within  the  three 
months.  —  N.  795.  —  C.  874. 

665.  If  however  there  be 
in  the  succession  articles  of  a 
perishable  nature,  or  of  which 
the  preservation  is  costly,  the 
heir  may  cause  them  to  be 
sold,  without  thereby  incur- 
ring the  presumption  of  hav- 
ing accepted;  but  such  sale 
must  be  made  §ublicly,  and 
after  the  notices  and  public- 
ations required  by  the  rules 
of  procedure.  —  N.  796.  — 
C.  646. 

666.  During  the  delays  for 


making  the  inventory  and  de- 
liberating, the  heir  cannot  be 
compelled  to  assume  the  qual- 
ity, nor  can  any  sentence  be 
obtained  against  him;  if  he 
renounce  at  or  before  the  ex- 
piration of  the  delays,  the 
lawful  costs  he  has  incurred 
up  to  that  time  are  charge- 
able to  the  succession.  —  N. 
797.  —  C.  2238.  —  P.  177 
$  1,  178. 

667.  After  the  expiration 
of  the  above  delays,  the  heir 
may,  in  case  an  action  is 
brought  against  him,  demand 
a  further  delay,  which  the 
court  seized  of  the  case  may 
grant  or  refuse,  according  to 
circumstances.  —  N.  798. 

668.  Costs  of  suit,  in  the 
case  of  the  preceding  article, 
are  chargeable  to  the  succes- 
sion, if  the  heir  prove  that 
he  had  no  knowledge  of  the 
death,  or  that  the  delays 
were  insufficient,  whether  by 
reason  of  the  situation  of  the 
property  or  of  the  contesta- 
tions which  have  arisen;  if 
he  make  no  such  proof,  he 
remains  personaally  liable  for 
the  costs.  —  N.  799. 

669.  The  heir,  nevertheless, 
after  the  expiration  of  the 
delays  granted  by  article 
664,  and  even  of  that  given 
by  the  judge  under  article 
667,  still  retains  the  power 
of  making  an  inventory  and 
of  becoming  beneficiary  heir 
if  he  have  not  otherwise  per 
formed  any  act  of  heirship 
or  if  he  have  not  been  con 
demned,  in  his  quality  of  un 
conditional  heir,  by  a  judg 
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ment  which  has  become  final. 

—  N.  800. 

670.  An  heir  who  is  guilty 
of  concealment,  or  who  know- 
ingly or  fraudulently  has 
omitted  to  ineJude  in  the  in- 
ventory any  effects  of  the 
succession,  forfeits  the  ben- 
efit of  inventory.  ■ —  N.  801. 

—  C.  659. 

671.  The  effect  of  benefit 
of  inventory  is  to  give  the 
heir  the  advantage: 

1.  Of  being  liable  for  the 
debts  of  the  succession  only 
to  the  extent  of  the  A'alue  of 
the  property  he  has  received 
from  it; 

2.  Of  not  confounding  his 
private  property  with  that  of 
the  succession,  and  of  retain- 
ing against  the  succession  the 
right  of  demanding  payment 
of  his  own  claims.  ■ —  N.  802. 

—  C.  878,  1156    $  4,  2237.  — 
P.  1410. 

672.  The  beneficiary  heir  is 
charged  to  administer  the 
property  of  the  succession, 
and  must  render  an  account 
of  his  administration  to  the 
creditors  and  legatees.  He 
cannot  be  compelled  to  pay 
out  of  his  private  property 
unless  he  has  been  put  in  de- 
fault to  produce  his  account 
and  has  failed  to  fulfil  this 
obligation. 

After  the  verification  of 
the  account  he  cannot  be 
compelled  to  pay  out  of  his 
private  property  except  to  the 
extent  of  the  sums  remaining 
in  his  hands.  —  N.  803. 

673.  In  his  administration 
of  the  property  of  the  suc- 


cession the  beneficiary  heir  is 
bound  to  exercise  all  the  care 
of  a  prudent  administrator. — 
N.  804. 

674.  If  the  beneficiary  heir 
cause  the  moveables  of  the 
succession  to  be  sold,  the  sale 
must  be  made  publicly  and 
after  the  notices  and  public- 
ations required  by  the  rules 
of  procedure. 

If  he  produce  them  in  kind, 
he  is  liable  only  for  the  de- 
preciation or  the  deteriora- 
tion caused  by  his  negfligence. 

—  K  805.  —  P.  1408. 

675.  With  regard  to  the 
immoveables,  if  it  become 
necessary  to  sell  them,  the 
sale,  and  the  distribution  of 
the  price  arising  from  it,  are 
proceeded  with  in  the  man- 
ner and  form  followed  with 
respect  to  the  property  of 
vacant  successions,  according 
to  the  rules  laid  down  in  the 
fallowing  section.  —  N.  806. 

—  P.  1409,  1428. 

676.  The  beneficiary  heir, 
before  disposing  of  the  prop- 
erty of  the  succession,  and 
after  having  made  the  in- 
ventory, gives  notice  of  his 
quality  in  the  manner  estab- 
lished in  the  Code  of  Civil 
Procedure. 

After  two  months  from  the 
giving  of  the  first  notice,  if 
there  be  no  actions,  seizures 
or  judicial  contestations,  by 
or  between  the  creditors  or 
legatees,  the  beneficiary  heir 
may  pay  the  creditors  and 
legatees  as  they  present 
themselves. 

If  there    be  actions,  eeiz- 
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aires      or      contesfcations      of  ' 
which  he   has  received  judi- 
cial notice,  he  can  only  pay  , 
according  to  the  directions  of  i 
the  court.— N.  808.— P.  1406.  , 

677.  The    beneficiary    heir  i 
may  at  all  times: 

1.  Eenounce  the  benefit  of 
inventory,  either  judicially 
or  by  a  notarial  deed,  to  be- 
come unconditional  heir, 
upon  giving  the  same  notices 
as  when  he  accepted; 

2.  Bender  a  final  account 
in  court,  upon  giving  the 
same  notices  as  when  he  ac- 
cepted, and  any  other  notices 
the  court  may  direct,  in 
order  to  be  freed  from  his 
administration,  whether  he 
has  legally  paid,  by  order  of 
the  court  or  extra-judicially, 
all  the  debts  of  the  succes- 
sion, or  whether  he  has  duly 
paid  them  to  the  extent  of 
the  full  value  he  has  re- 
ceived. 

By  means  of  the  discharge 
obtained  from  the  court  he 
may  retain  in  kind  any  prop- 
erty remaining  in  his  hands 
which  forms  part  of  the  suc- 
cession. —  N.  808. 

678.  The  beneficiary  heir 
may  likewise,  with  the  con- 
sent of  all  parties  interested, 
render  an  amicable  account 
without   judicial    formalities. 

679.  If  the  discharge  be 
based  upon  the  payment  by 
the  beneficiary  heir  of  all 
the  debts,  without,  however, 
his  having  paid  out  to  the 
extent  of  what  he  received, 
he  is  not  liberated  as  re- 
gards  creditors   who  present  I 


themselves  within  three  years 
from  the  discharge,  and 
shew  satisfactory  cause  for 
not  having  come  forward 
within  the  required  delays, 
but  he  is  bound  to  satisfy 
them  so  long  as  he  has  not 
paid  out  the  full  value  of 
what  he  received.  —  N.  809. 

680.  The  discharge  of  the 
beneficiary  heir  does  not  pre- 
judice the  claim  of  the  un- 
paid creditors  against  the 
legatee  who  has  received  to 
their  detriment,  unless  the 
latter  proves  that  they  might 
have  been  paid  by  using  due 
diligence,  without  his  being 
left  answerable  towards  other 
creditors  who  received  in. 
lieu  of  the  claimant.  —  N. 
809. 

681.  The  expenses  of  seals, 
if  any  have  been  affixed,  of 
the  inventory,  and  of  the  ac- 
count, are  chargeable  to  the 
succession.  —  N.   810. 

682.  The  form  and  con- 
tents of  the  account  which 
the  beneficiary  heir  must 
render  are  regulated  by  the 
Code  of  Civil  Procedure.  — 
P.  567  et  s. 

683.  [In  the  collateral  as 
well  as  in  the  direct  line,  the 
heir  who  accepts  under  ben- 
efit of  inventory  is  not  ex- 
cluded by  the  one  who  offers 
to  accept  unconditionally.] 

SECTION  IV. 
OP     VACANT     SUCCESSIONS. 

684.  After  the  expiration 
of  the  delays  for  making  the 
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inventory  and  for  deliberat- 
ing, if  no  one  come  forward 
to  daim  a  succession,  if 
there  be  no  known  heirs,  or 
if  the  known  heirs  have  re- 
nounced, such  succession  is 
deemed  vacant.  —  N.  811. — 
C.  401. 

685.  Upon  the  demand  of 
any  party  interested,  a  cura- 
tor to  such  succession  is 
named  by  the  court  or  by 
one  of  the  judges  of  the 
court  of  original  jurisdiction 
of  the  district  in  which  it 
devolves. 

This  appointment  is  made 
in  the  manner  and  form 
prescribed  by  the  Code  of 
Civil  Procedure.  -—  N.  812. 
—  C.  347  et  8.  —  P.  1338, 
1426  et  s. 

686.  Such  curator  gives 
notice  of  his  quality,  is 
sworn,  and  forthwith  pro- 
ceeds to  the  making  of  the 
inventory;  he  administers 
the  property  of  the  succes- 
sion, exercises  and  pros- 
ecutes all  the  rights  pertain- 
ing to  it,  answers  all  claims 
brought  against  it,  and  ren- 
ders an  account  of  his  ad- 
ministration. —  N.  813.  — 
C.  2237. 

687.  After  the  appointment 
of  the  curator,  if  an  heir  or 
legatee  appear  who  lays 
claim  to  the  succession,  he 
may  cause  the  curatorship  to 
be  set  aside  for  the  future, 
and,  upon  proof  of  his  rights, 
may  obtain  possession,  by 
means  of  an  action  brought 
before  the  proper  tribunal. 


688.  The  provisions  of  the 
third  section  of  this  chapter 
as  to  the  form  of  the  in- 
ventory, the  notices  to  be 
given,  the  mode  of  adminis- 
tration, and  the  accounts  to 
be  rendered  by  beneficiary 
heirs,  apply  to  curators  of 
vacant  successions. — N.  814. 

CHAPTER  FIFTH. 

OF   PAKTITION   AND   RETtTKNS. 

SECTION  I. 

OF     THE     ACTION     OF     PARTI- 
TION AND  ITS  FORM. 

689.  No  one  can  be  com- 
pelled to  remain  in  undivid- 
ed ownership;  a  partition 
may  always  be  demanded 
notwithstanding  any  prohibi- 
tion or  agreement  to  the  con- 
trary. 

It  may  however  be  agreed 
or  ordered  that  the  parti- 
tion shall  be  deferred  during 
a  limited  time,  if  there  be 
any  reason  of  utility  which 
justifies  the  delay.  —  N.  815. 

690.  Partition  may  be  de- 
manded even  though  one  of 
the  coheirs  enjoys  separately 
a  part  of  the  property  of  the 
succession,  if  there  have 
been  no  act  of  partition,  nor 
a  sufficient  possession  to  ac- 
quire prescription.  —  N.  816. 

691.  Neither  the  tutor  of 
a  minor,  nor  the  curator  of 
an  interdicted  person  or  of 
an  absentee,  can  demand  the 
partition  of  the  immoveables 
of    a    succession    which    has 
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devolved  to  such  minor,  in- 
terdicted person  or  absentee, 
but  he  may  be  compelled  to 
join  in  it,  and  in  such  case 
the  partition  is  effected  judi- 
cially, and  with  the  formal- 
ities required  for  the  aliena- 
tion of  the  property  of 
minors. 

The  tutor  or  curator  may 
however  demand  the  final 
partition  of  the  moveables, 
and  th«  provisional  division 
of  the  immoveables  of  the 
succession.  —  N.  817.  —  C. 
305. 

692.  A  husband  may,  with- 
out the  concurrence  of  his 
wife,  aemand  the  partition 
of  the  moveables  or  immove- 
ables which  have  accrued 
to  her  and  have  fallen  into 
the  community.  As  to  things 
which  are  excluded  from  it, 
the  husband  cannot  demand 
their  partition  without  the 
concurrence  of  hia  wife;  he 
may  however,  if  he  have  a 
right  to  enjoy  her  property, 
demand  a  provisional  divi- 
sion. 

The  coheirs  of  the  wife 
cannot  demand  a  definitive 
partition  without  suing  both 
husband  and  wife.  —  N.  818. 
—  C.  1292,  1298,  1416,  1417. 

693.  If  all  the  heirs  be  of 
full  age,  be  present,  and 
agree,  the  partition  may  be 
effected  in  such  form  and  by 
such  act  as  the  parties  in- 
terested deem  proper. 

If  any  of  the  heirs  be  ab- 
sent or  unwilling,  if  there  be 
among  them  minors  or  inter- 
dicted  persons,    in    all    such 


eases  the  partition  can  only 
be  effected  judicially,  and  the 
rules  laid  down  in  the  suc- 
ceeding articles  are  to  be 
followed. 

If  there  be  several  minors 
represented  by  one  tutor  and 
having  adverse  interests,  a 
special  and  separate  tutor 
must  be  given  to  each,  to 
represent  him  in  the  parti- 
tion. —  N.  819,  838.  —  P. 
1039. 

694.  The  action  of  parti- 
tion and  the  contestations 
which  arise  in  it  are  submit- 
ted to  the  court  of  the  place 
where  the  succession  devol- 
ves, if  it  devolve  in  Lower 
Canada;  if  not,  to  the  court 
of  the  place  where  the  prop- 
erty is  situate,  or  of  the 
domicile  of  the  defendant. 

It  is  before  this  tribunal 
that  licitations  and  the  pro- 
ceedings connected  with  them 
are  to  be  effected.  —  N.  822. 

—  C.  600.  —  P.  102. 

695.  In  the  action  of  par- 
tition and  its  incidents  the 
same  proceedings  are  had  as 
in  ordinary  suits,  saving  any 
modifications  introduced  by 
the  Code  of  Civil  Procedure. 

—  N.  823.  —  P.  1037  et  s. 

696.  The  valuation  of  im- 
moveables is  made  by  ex- 
perts who  are  chosen  by  the 
parties  interested,  or  who, 
upon  the  refusal  of  such 
parties,  are  officially  ap- 
pointed. 

The  report  of  the  experts 
must  declare  the  grounds  of 
the  valuation,  it  must  in- 
dicate whether  the  thing  es- 
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timated  can  be  conveniently 
divided,  and  in  what  man- 
ner, au'd  must  determine,  in 
case  of  division,  each  of  the 
portions  which  may  be  made 
of  it,  and  the  value  of  such 
portion.  —  N.  824,  —  P.  392 
et  a.,  1040. 

697.  Each  of  the  coheirs 
may  demand  his  share  in  kind 
of  the  moveable  and  immove- 
able property  of  the  succes- 
sion ;  nevertheless,  if  there 
be  seizing  or  opposing  credit- 
ors, or  if  the  majority  of  the 
coheirs  deem  a  sale  necessary 
to  discharge  the  liabilities  of 
the  succession,  the  moveable 
property  is  publicly  sold  in 
the  ordinary  manner.  —  N. 
826.  —  P.  1399  et  e. 

698.  If  the  immoveableB 
cannot  conveniently  be  di- 
vided they  must  be  sold  by 
licitation  before  the  court. 

Nevertheless  the  parties,  if 
they  be  all  of  full  age,  may 
consent  to  the  licitation 
being  made  before  a  notary 
upon  the  choice  of  whom 
they  agree.  —  N.  827.  —  C. 
1562,  1563.  —  P.  1045,  1046. 

699.  After  the  moveable 
and  immoveable  property 
have  been  estimated,  and 
sold  if  there  be  cause  for  it, 
the  court  may  send  the  par- 
ties before  a  notary  upon 
whom  they  have  agreed,  or 
who  has  been  officially  nam- 
ed if  they  do  not  agree  in 
their  choice. 

They  are  to  proceed,  be- 
fore such  notary,  to  the  ac- 
count to  which  they  are 
bound    towards    one  another, 


to  the  formation  of  the  gen- 
eral mass,  the  composition  of 
the  shares  and  the  fixing  of 
the  compensation  to  be  fur- 
nished to  each  of  the  copar- 
titioners.  —  N.  828.  —  P.  410, 
1044. 

700.  Each  coheir  returns 
into  the  mass,  according  to 
the  rules  hereinafter  laid 
down,  the  gifts  made  to  him 
and  the  sums  in  which  he  is 
indebted.  —  N.  829.  —  C 
712  et  s. 

701.  If  the  return  be  not 
made  in  kind,  the  coheirs  en- 
titled to  it  pretake  an  equal 
portion  from  the  mass  of  the 
succession. 

These  pretakings  are  made 
as  much  as  possible  in  ob- 
jects of  the  same  nature  and 
quality  as  those  which  are 
not  returned  in  kind.  —  N. 
830. 

702.  After  these  pretak- 
ings, the  parties  are  to  pro- 
ceed to  the  formation,  out  of 
what  remains  in  the  mass,  of 
as  many  shares  as  there  are 
partitioning  heirs  or  roots. — 
N.  831.  —  P.  1040. 

703.  In  the  formation  and 
composition  of  the  shares,  the 
separation  of  immoveables 
into  small  parcels  and  the 
division  of  industrial  estab- 
lishments is  to  be  avoided  as 
much  as  possible;  it  is  also 
proper  to  put  into  each  share, 
if  possible,  the  same  quantity 
of  moveables,  immoveables, 
rights  and  credits,  of  the 
same  nature  and  value.  — 
N.  832. 

704.  The  inequality  of 
shares  in  kind,  when  it  is  un- 


OF  SUCCESSIONS. 


109 


avoidable,  is  to  be  compen- 
sated by  payment  of  the  dif- 
ference either  in  rent  or  in 
money.  —  N.  833. 

705.  The  shares  are  to  be 
formed  by  on*  of  the  coheirs, 
if  they  can  agree  amongst 
themselves  in  the  choice,  and 
if  he  who  is  chosen  accept 
the  office;  in  the  opposite 
case  the  shares  are  to  be 
formed  by  an  expert  appoint- 
ed by  the  court,  and  are 
afterwards  to  be  drawn  by 
lot.  —  N.  834. 

706.  Before  proceeding  to 
draw,  each  copartitioner  is 
allowed  to  propose  his  objec- 
tions as  to  the  formation  of 
the  shares.  —  N.  83.5. 

707.  The  rules  laid  down 
for  the  division  of  the  masses 
to  be  apportioned  are  also  to 
be  observed  in  the  subdivi- 
sions of  the  partitioning 
roots.  —  N.  836. 

708.  If  in  the  operations 
referred  to  a  notary,  feon- 
testations  arise,  he  must  draw 
up  a  statement  of  the  dif- 
ficulties and  of  the  respective 
allegations  of  the  parties, 
and  submit  them  for  the  de- 
cision of  the  court  that  ap- 
pointed him.  These  incidents 
are  proceeded  upon  according 
to  the  forms  prescribed  by 
the  laws  of  procedure.  — 
N.  837. 

709.  Where  licitation  takes 
place  by  reason  of  there 
being  amongst  the  heirs  ab- 
sentees, interdicted  persons, 
or  minors,  even  emancipated, 
it  can  only  be  effected  judi- 
cially, and  with  the  formal- 
ities prescribed  for  the  alien- 


ation of  the  property  of 
minors.  —  N.  460,  819,  839.— 
P.  1341  et  B.,  1404. 

710.  Every  person,  even  a 
relation,  who  is  not  entitled 
to  succeed  to  the  deceased, 
and  to  whom  one  of  the  co- 
heirs has  assigned  his  right 
in  the  succession,  may  be  ex- 
cluded from  the  partition,  ei- 
ther by  a'U  the  coheirs  or  by 
one  of  them,  on  being  reim- 
bursed the  price  of  such 
assignment.  —  N.   841. 

711.  After  the  partition, 
each  of  the  parties  has  a 
right  to  be  put  in  possession 
of  the  titles  belonging  to  the 
objects  which  have  fallen  to 
him. 

The  titl«s  to  a  divided  prop- 
erty remain  with  him  who 
has  the  greatest  share  in  it, 
subject  to  the  obligation  of 
giving  the  use  of  them,  when 
required,  to  the  copartition- 
ers  interested  therein. 

The  titles  common  to  the 
whole  inheritance  are  deliver- 
ed to  him  whom  the  heirs 
have  chosen  to  be  the  de- 
positary of  them;  subject  to 
the  obligation  of  giving  the 
use  of  them  to  tho  other  co- 
partitioners  whenever  requir- 
ed. If  they  disagree  in  the 
choice,  it  is  made  by  the 
judge.  —  N.  842. 

SECTION  II. 
OF   RETURNS. 

712.  [Every  heir,  even  the 
beneficiary  heir,  coming  to  a 
succession,  must  return  to  the 
general  mass  all  that  he  has 
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received  from  the  deceased 
by  gift  inter  vivos,  directly 
or  indirectly;  he  cannot  re- 
tain the  gifts  made  nor  claim 
the  legacies  bequeathed  by 
the  deceased,  unless  such 
gifts  and  legacies  have  been 
given  him  expressly  by  pre- 
ference and  beyond  his  share, 
or  with  an  exemption  from 
return.]— N.  843.  —  C.  1468. 

713.  The  heir  may,  never- 
theless, by  renouncing  the 
succession,  retain  the  gifts  or 
claim  the  legacies  made  to 
him.  —  N.  845. 

714.  [A  donee  who  at  the 
time  of  the  gift  was  not  an 
heir,  but  who  at  the  time 
when  the  suoeession  devolves 
is  entitled  to  succeed,  is 
bound  to  return  the  gift,  un- 
less the  testator  has  exempt- 
ed him  from  doing  so.]  — 
N.  846. 

715.  Gifts  and  legacies 
made  to  the  son  of  a  person 
who,  at  the  time  when  the 
succession  devolves  has  be- 
come entitled  to  succeed,  are 
subject  to  be  returned. 

The  father  coming  to  the 
succession  of  the  donor  or 
testator  is  bound  to  return 
them.  —  N.  847. 

716.  A  grandson  coming  to 
the  succession  of  his  grand- 
father is  bound  to  return 
what  has  been  given  to  his 
father,  although  he  should 
renounce  the  succession  of 
the  latter.  —  N.  848. 

717.  The    obligation    to  re- 
.     turn    the    gifts    and   legacies 

*'  made  during  the  marriage, 
cither  to  the  consort  who  is 
entitled  to  succeed,  or  to  the 


other  consort  alone,  or  to 
both,  depends  upon  the  in- 
terest of  the  heir  who  is  cap- 
able of  succeeding  and  the 
advantages  he  derives  there- 
from, according  to  the  rules 
laid  down  in  the  title  con- 
cerning marriage  covenants, 
as  to  the  effect  of  gifts  and 
legacies  made  to  the  consorts 
during  marriage.  —  IN.  849. 

—  C.  1272  et  8. 

718.  Return    is  only    made 
I    to  the  succession  of  the  donor 

or  testator.  —  N.  850. 

719.  Whatever  has  been 
laid  out  for  the  establish- 
ment of  one  of  the  coheirs,  or 
for  the  payment  of  his  debts 
must  be  returned.  —  N.  851. 

720.  The  expenses  of  nour- 
ishment, maintenance,  educa- 
tion and  apprenticeship,  the 
ordinary  expenses  of  equip- 
ment, of  weddings,  and  custo- 
mary presents,  are  not  sub- 
ject to  be  returned. — ^N.  852. 

721.  The  same  rule  applies 
to  the  profits  which  the  heir 
may  have  derived  from 
agreements  made  with  the 
deceased,  if  at  the  time  at 
which  they  are  made  they  do 
not  confer  an  indirect  ad- 
vantage. —  N.  853. 

722.  The  profits  and  inter- 
est of  the  things  subject  to 
be  returned  are  due  only 
from  the  day  when  the  suc- 
cession  devolves.  —  N.  856. 

—  C.  601,  602. 

723.  Returns  are  due  only 
from  coheir  to  coheir;  they 
are  not  due  to  the  .legatees 
nor  to  the  creditors  of  the 
succession.  —  N.  857. 

724.  Returns    are    effected 
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either  in  kind  or  by  taking 
less.  —  N.  858.  —  C.  701. 

725.  The  return  of  move- 
able property  is  only  made 
by  taking  less;  it  cannot  be 
returned,  in  kind,  —  N.  868. 

726.  The  return  of  money 
received  is  also  made  by  tak- 
ing less  in  the  money  of  the 
succession.  In  case  of  insuf- 
ficiency, th«  donee  or  legatee 
may  dispense  with  the  return 
of  money,  by  abandoning  a 
proportionate  value  in  the 
moveable  property,  or  in  de- 
fault of  moveable  property, 
in  the  immoveables  of  the 
succession,  —  N,  869. 

727.  Aj^  immoveable  given 
or  bequeathed,  which  has 
perished  by  a  fortuitous 
event,  and  without  the  fault 
of  the  donee  or  legatee,  is 
not  subject  to  be  returned, — 
N,  855. 

728.  [As  to  immoveables, 
the  donee  or  legatee  may  at 
his  option  return  them  in  all 
cases,  «ither  in  kind  or  by 
taking  less  according  to  val- 
uation,] —  N.  859,  860, 

729.  If  the  immoveable  be 
returned  in  kind,  the  donee 
or  legatee  has  a  right  to  be 
reimbursed  the  expenditures 
made  upon  it  ;  those  which 
were  necessary,  conformably 
to  the  rules  established  by 
article  417,  and  those  which 
were  unnecessary,  according 
to  article  582.  —  N.  861,  862, 

730.  The  donee  or  legatee 
must,  on  the  other  hand,  ac- 
count for  the  injuries  and  de- 
teriorations which  have  dim- 
inished the  vailue  of  the  im- 
moveable returned  in  kind,  if 


they  result  from  his  own  act 
or  from  that  of  his  represent- 
atives. 

This  rule  does  not  apply  if 
they  have  been  caused  by  a 
fortuitous  event,  and  without 
his  or  their  participatdon.  — 
N.  863. 

731.  [When  the  return  is 
made  in  kind,  if  the  immove- 
able returned  be  hypothecat- 
ed or  encumbered,  the  co- 
partitioners  may  require  the 
donee  or  legatee  to  discharge 
it  from  such  hyipothec  or  in- 
cumbrance; if  he  fail  to  do 
so,  he  can  only  return  hy 
taking  less,  • 

The  parties  may  however 
agree  that  the  return  shall  be 
made  in  kind;  this  is  effected 
without  prejudice  to  the 
claims  of  the  hypothecary 
creditors,  which  are  charged 
in  the  partition  of  the  suc- 
cession to  the  party  making 
the  return,]  —  N.  865.  —  C. 
2021. 

732.  The  coheir  who  re- 
turns an  immoveable  in  kind 
may  retain  possession  of  it 
until  he  is  effectively  reim- 
bursed the  sums  due  to  him 
for  disbursements  and  ame- 
liorations.—N.    867.— C.    419. 

733.  The  immoveables  re- 
maining in  the  succession  are 
estimated  according  to  their 
condition  and  value  at  the 
time  of  the  partition. 

Those  which  are  subject  to 
return,  or  which  have  been 
returned  in  kind,  whether 
they  have  been  given  or  be- 
queathed, are  to  be  estimat- 
ed ajccording  to  their  value 
at  the  time  of  the  partition, 
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according  to  th«  condition  in 
which  they  were  at  the  time 
of  the  gift,  or,  as  to  legacies, 
at  the  time  when  the  succes- 
edon  devolved;  regard  being 
had  to  the  provisions  con- 
tained in  the  preceding  ar- 
ticles. —  N.  860,  861. 

734.  The  moveable  things 
found  in  the  succession,  and 
those  which  are  returned  as 
being  legacies,  are  likewise 
estimated  according  to  their 
condition  and  value  at  the 
time  of  the  partition,  and 
those  which  are  returned  as 
having  been  given,  according 
to  their  condition  and  value 
at  the  time  of  th«  gift.  ' — 
N.  868. 

SECTION   III. 
OF  PAYMENT  OF  DEBTS. 

735.  An  heir  who  comes 
alone  to  the  succession  is 
bound  to  discharge  all  the 
debts  and  liabilities. 

The  same  rule  applies  to  a 
universal  legatee. 

A  legatee  by  general  tdtle 
is  held  to  contribute  in  pro- 
portion to  his  share  in  the 
succession. 

A  particular  legatee  is 
bound  only  in  ease  of  the  in- 
sufficiency of  the  other  pro- 
perty, and  is  also  subject  to 
hypothecary  claims  against 
the  property  bequeathed  ; 
saving  his  recourse  against 
those  who  are  held  personal- 
ly. —  N.  870,  871.  —  C.  472 
et  s.,  875  et  s.,  880  et  s.,  1122 
et  s.,  1136,  1137,  2230,  2231. 
—  P.  605,  606. 


736.  If  there  be  several 
heirs  or  several  universal 
legatees,  they  contribute  to 
the  payment  of  the  debts  and 
charges,  eagh  in  proportion 
to  his  share  in  the  succes- 
sion. —  N.  870,  871. 

737.  A  legatee  under  gen- 
eral title,  who  takes  concur- 
rently with  the  heirs,  con- 
tributes to  the  debts  and 
charges  in  the  same  propor- 
tion. —  N.  871. 

738.  The  obligation  result- 
ing from  the  preceding  ar- 
ticles is  personal  to  the  heir 
and  universal  legatees,  or 
legatees  under  general  title; 
it  gives  a  direct  action, 
against  each  of  them  re- 
spectively, to  the  particular 
legatees  and  to  the  creditors 
of  the  succession.  —  N.  873. 

739.  In  addition  to  the  per- 
sonal action,  the  heir  and 
universal  legatee,  or  legatee 
under  general  title,  are  held 
hypotheearily  for  whatever 
claims  affect  the  immove- 
ables included  in  their  share; 
saving  their  recourse  against 
those  who  are  personally 
liable,  for  their  share,  ac- 
cording to  the  rules  applic- 
able to  warranty.  —  N.  871, 
873. 

740.  An  heir  or  universal 
legatee,  or  a  legatee  under 
general  title,  who,  not  being 
personally  bound,  pays  the 
hypothecary  debts  charged 
upon  the  immoveable  includ- 
ed in  his  share,  becomes  sub- 
rogated in  all  the  rights  of 
the  creditor  against  the  other 
coheirs     or     colegatees     for 


OF  SUCG"ESS10NS. 


113 


their  share  ;  conventional 
subrogation  cannot  in  such  a 
ease  have  a  greater  effect; 
saving  the  rights  of  the  ben- 
eficiary heir  as  creditor.  — 
N.  875. 

741.  A  particular  legatee 
who  pays  an  hypothecary 
debt  for  which  he  is  not 
liable  in  order  to  free  the 
immoveable  bequeathed  to 
him,  has  his  recourse  against 
those  who  take  the  succes- 
sion, each  for  his  share,  with 
subrogation  in  the  same 
manner  as  any  other  person 
acquiring  under  particular 
title.  —  N.  874.  —  C.  889. 

742.  In  the  event  of  heirs 
or  legatees  exercising  their  t 
recourse  against  their  co- 
heirs or  colegatees,  by  reason 
of  an  hypothecary  debt,  the 
liability  of  such  as  are  in- 
solvent is  divided  rateably 
among  all  the  others,  in  pro- 
portion to  their  respective 
shares.  —  N.  876.  —  C.  749. 

743.  The  creditors  of  the 
deceased  and  his  legatees 
have  a  right  to  a  separation 
of  the  property  of  the  suc- 
cession from  that  of  the 
heirs  and  universal  legatees, 
or  legatees  under  general 
title,  unless  there  is  nova- 
tion. This  right  may  be  ex- 
ercised as  long  as  the  prop- 
erty exists  in  the  hands  of  j 
the  latter,  or  upon  the  price 
of  the  sale,  if  it  be  yet  un- 
paid. —  N.  878.  879,  880.  — 
C.  879,  1990,  2106. 

744.  The  creditors  of  the 
heir  or  legatee  are  not  al- 
lowed  to   claim   this   separa- 


tion of  property,  nor  to  ex- 
ercise any  right  of  prefer- 
ence, against  the  creditors  of 
the   succession.  —  N.   881. 

745.  The  creditors  of  the 
succession  and  those  of  the 
copartitionera  have  a  right 
to  be  present  at  the  parti- 
tion if  they  require  it. 

If  the  partition  be  made 
in  fraud  of  their  rights,  they 
may  attack  it  in  the  same 
manner  as  any  other  act 
made  to  their  detriment.  — 
N.  865,  882.  —  C.  1031  et  s. 

8EX!T10N  IV. 

OF  THE  EFFECTS  OF  PARTI- 
TION AND  OF  THE  WAR- 
RANTY  OF   SHARES. 

746.  Each  copartitioner  is 
deemed  to  have  inherited 
alone  and  directly  all  the 
things  comprised  in  his  share, 
or  which  he  has  obtained  by 
licitation,  and  to  have  never 
had  the  ownership  of  the 
other  property  of  the  suc- 
cession. —  N.  883. 

747.  Every  act  having  for 
its  object  to  put  an  end  to 
indivision  amongst  coheirs 
and  legatees  is  deemed  to  be 
a  partition,  although  it 
should  purport  to  be  a  sale, 
an  exchange,  a  transaction, 
or  have  received  any  other 
name.  —  N.  888. 

748.  The  copartitioners  are 
respectively  warrantors  to- 
wards each  other  for  all  dis- 
turbances or  evictions  pro- 
ceeding from  a  cause  anterior 
to  the  partition. 
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Such  warranty  does  not 
take  place  if  the  kind  of 
eviction  suffered  have  been 
excepted  by  some  provision 
of  the  act  of  partition;  it 
ceases  if  the  party  siiffer 
eviction  through  his  own 
fault.  —  N.  884.  —  C.  1508 
et  s. 

749.  Each  of  the  coparti- 
tioners  is  personally  bound, 
in  proportion  to  his  share,  to 
indemnify  his  coheir  for  the 
loss  caused  to  him  by  the 
eviction. 

If  one  of  the  copartition- 
ers  be  insolvent,  the  portion 
for  which  he  is  liable  must 
be  divided  rateably  among 
all  the  solvent  coheirs,  ac- 
cording to  their  respective 
shares.  —  N.  885.  —  C.  742, 
2014,  2104,  2105. 

750.  There  is  no  warranty 
against  the  insolvency  of  the 
debtor  of  a  claim  which  has 
fallen  to  one  of  the  coheirs, 
if  such  insolvency  do  not  oc- 
cur untU  after  the  partition. 

Nevertheless,  there  is  an 
action  of  warranty  in  the 
case  of  a  rent,  when  the  deb- 
tor of  it  has  become  insol- 
vent at  any  time  since  the 
partition;  unless  the  loss 
arises  from  the  fault  of  the 
party  to  whom  the  rent  was 
allotted. 

The  insolvency  of  debtors 
which  exists  at  the  time  of 
the  partition    gives    rise    to 


warranty  in  the  same  man- 
ner as  eviction.  —  N.  886. — 
C.  1577. 

SECTION  V. 

OF     BESCISSION     IN     JIATTERS 
OP    PAKTITION. 

751.  Partitions  may  be  re- 
scinded for  the  same  causes 
as  other  contracts. 

[Eescission  on  the  ground 
of  lesion  takes  place  in  the 
ease  of  minors  only,  accord- 
ing to  the  rules  declared  in 
the  title  Of  Obligations.] 

The  mere  omission  of  an 
object  belonging  to  the  suc- 
cession does  not  give  rise  to 
the  action  of  rescission,  but 
only  gives  a  right  to  a  sup- 
plement of  the  act  of  parti- 
tion. —  N.  887,  889.  —  C. 
1001  et  s. 

752.  When  it  becomes  ne- 
cessary to  decide  whether 
there  is  lesion,  the  value  of 
the  objects  at  the  time  of 
the  partition  is  to  be  con- 
sidered. —  N.  890.  —  C.  733, 
734. 

753.  The  defendant  in  an 
action  of  rescission  of  parti- 
tion may  arrest  its  progress 
and  prevent  the  bringing  of 
another,  by  offering  and 
delivering  to  the  plaintiff 
the  supplement  of  his  share 
in  the  succession,  either  in 
money  or  in  kind.  —  N.  891. 
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TITLE     SECOND. 
OF  GIFTS  INTER  VIVOS  AND  BY  WILL. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

754.  A  person  cannot  dis- 
pose of  his  property  by 
gratuitous  title,  otherwise 
than  by  gift  inter  vivos  or 
by  will.  —  N.  893. 

755.  Gift  inter  viv^s  is  an 
act  by  which  the  donor 
divests  himself,  by  gratui- 
tous title,  of  the  ownership 
of  a  thing,  in  favor  of  the 
donee,  whose  acceptance  is 
requisite,  and  renders  the 
contract  perfect.  This  ac- 
ceptance makes  it  irrevoc- 
able, saving  the  cases  pro- 
vided for  by  law,  or  a  valid 
resolutive  condition.  —  N. 
894. 

756.  A  will  is  an  act  of 
gift  in  contemplation  of 
death,  by  means  of  which 
the  testator,  without  the  in- 
tervention of  the  person  ben- 
efited, makes  a  free  disposal 
of  the  whole  or  of  a  part  of 
his  property,  to  take  effect 
only  after  his  death,  with 
power  at  all  times  to  revoke 
it.  Any  acceptance  of  it 
purporting  to  be' made  in  his 
life  time  is  of  no  effect.  — 
N.  895. 

757.  Certain  gifts  may  be 


made  irrevocably  inter  vivos 
in  a  contract  of  marriage,  to 
take  effect,  however,  only  af- 
ter death.  They  partake  of 
gifts  inter  vivos  and  of  wills, 
and  are  treated  of  specially 
in  the  sixth  section  of  the 
second  chapter  of  this  title. 

—  N.  897.  —  C.  597. 

758.  Every  gift  made  so  as 
to  take  effect  only  after 
death,  which  is  not  valid  as 
a  will,  or  as  permitted  in  a 
contract  of  marriage,  is  void. 

—  N.  943,  947. 

759.  The  prohibitions  and 
restrictions  as  to  the  capaci- 
ty for  contracting,  alienating 
or  acquiring,  established  else- 
where in  this  code,  apply  to 
gifts  inter  vivos  and  to  wills, 
with  the  modifications  con- 
tained in  the  present  title. 

760.  Gifts  inter  vivos  or  by 
will  may  be  conditional. 

An  impossible  condition,  or 
one  contrary  to  good  morals, 
to  law,  or  to  public  order, 
upon  which  a  gift  inter  vivos 
depends,  is  void,  and  renders 
void  the  disposition  itself,  as 
in  other  contracts. 

In  a  will  such  a  condition. 
is  considered  as  not  written, 
and  does  not  annul  the  dis- 
position. —  N.  900,  1172.  — 
C.  13,  831. 
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CHAPTEE  SECOND. 
OF  GIFTS  inter  vivos. 

SECTION  II, 

OF     THE     CAPACITY    TO     GIVE 
AND    TO    RECEIVE    BY    GIFT 

inter  vivos. 

761.  All  persons  capable  of 
disposing  freely  of  their 
property,  may  do  so  by  gift 
inter  vivos,  save  the  excep- 
tions established  by  law.  — 
N.  902. 

762.  Gifts  purporting  to  be 
inter  vivos  are  void,  as  pre- 
sumed to  be  made  in  contem- 
plation of  death,  when  they 
are  made  during  the  suppos- 
ed mortal  illness  of  the  do- 
nor, whether  it  be  followed 
or  not  by  his  death,  unless 
circumstances  tend  to  render 
them  valid. 

If  the  donor  recover,  and 
leave  the  donee  in  peaceable 
possession  for  a  considerable 
time,  the  nullity  is  covered. 
—  C.  758. 

763.  Minors  cannot  give 
inter  vivos,  even  with  the  as- 
sistance of  their  tutors,  un- 
less it  be  by  their  contract 
of  marriage,  as  provided  in 
the  title  Of  Obligutions. 

Emancipated  minors  may 
nevertheless  give  moveable 
articles,  according  to  their 
condition  and  means,  and 
provided  they  do  not  ma- 
terially aflfect  their  capital. 

Tutors,  curators  and  other 
administrators  cannot  give 
the     property     entrusted    to 


them,  except  things  of  mod- 
erate value,  in  the  interest 
of  their  charge. 

The  necessity  of  a  wife 
being  authorized  by  her  hus- 
band applies  to  gifts  inter 
vivos,  whether  for  giving  or 
for  receiving. 

Public  corporations,  even 
those  having  power  to  alien- 
ate, besides  the  special  pro- 
visions and  formalities  which 
concern  them,  cannot  give 
gratuitously  without  the 
sanction  of  the  authorities 
to  whom  they  are  subject 
and  of  the  main  body  of  cor- 
porators; those  who  adminis- 
ter generally  for  corpora- 
tions may  nevertheless  give 
alone,  within  the  limits 
above  defined  as  to  tutors 
and  curators. 

Private  corporations  may 
give  inter  vivos  in  the  same 
manner  as  individuals,  with 
the  consent  of  the  main  body 
of  corporators.  —  N.  903, 
904,  1095.  —  C.  36  §  2,  177, 
322,  1006,  1267,  1292. 

764.  [The  prohibitions  and 
restrictions  respecting  gifts 
and  benefits  bestowed  by 
[future  consorts  in  ease  of 
second  marriages  no  longer 
exist.] 

765.  All  persons  capable  of 
succeeding  and  of  acquiring 
may  receive  by  gift  inter 
vivos,  saving  any  exception 
established  by  law,  and  sub- 
ject to  the  necessity  of  legal 
acceptance  by  the  donee,  or 
by  a  person  qualified  to  ac- 
cept for  him.  —  N.  902.  — 
C.  36   5  2. 
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766.  Corporations  may  ac- 
quire by  gift  inter  vivos,  as 
by  other  contracts,  such 
property  as  they  are  allowed 
to  possess.  —  N.  910.  —  C. 
366. 

767.  Minors  become  of  age, 
and  persons  who  have  been 
under  the  control  of  others, 
cannot  give  inter  vivos  to 
their  former  tutors  or  cura- 
tors, so  long  as  their  admin- 
istration actually  continues 
and  they  have  not  rendered 
their  account;  [they  may 
however  give  to  their  own 
ascendants  who  have  exer- 
cised these  offices.]  —  N. 
907.  —  C.  311. 

768.  Gifts  inter  vivos  made 
in  favor  of  the  person  with 
whom  the  donor  has  lived  in 
concubinage,  or  of  the  incest- 
uous or  adulterine  children 
of  such  donor,  are  limited  to 
maintenance. 

[This  restriction  does  not 
apply  to  gifts  made  in  a  con- 
tract of  marriage  entered 
into  between  the  coneubin- 
aries. 

Other  illegitimate  children 
may  receive  by  gift  inter 
vivos  like  all  other  persona.] 
—  N.  908. 

769.  [Gifts  inter  vivos 
made  in  favor  of  the  priests 
or  ministers  of  religion  hav- 
ing the  spiritual  direction  of 
the  donor,  of  the  physicians 
and  others  attending  him 
with  the  view  of  restoring 
his  health,  or  of  the  advo- 
cates and  attorneys  engaged 
in  lawsuits  in  his  behalf, 
cannot  be  set  aside  by  mere 


presumption  of  law,  as  de- 
fective by  reason  of  undue 
influence  or  want  of  consent. 
The  presumption  in  this  case, 
as  in  all  others,  must  be  es- 
tablished by  facts.]  —  N. 
909.  —  C.  839. 

770.  The  prohibition  against 
consorts  benefiting  each  other 
during  marriage  by  acts  inter 
vivos  is  set  forth  in  the  title 


marriage      cov- 
N.    1099.  —  C. 


concerning 

enants.  

1265. 

771.  The  capacity  to  give 
or  to  receive  inter  vivos  is  to 
be  considered  relatively  to 
the  time  of  the  gift.  It  must 
exist  at  each  period,  with 
the  donor  and  with  the 
donee,  when  the  gift  and  the 
acceptance  are  effected  by 
different  acts. 

It  suffices  that  the  donee 
be  conceived  at  the  time  of 
the  gift  or  when  it  takes  ef- 
fect in  his  favor,  provided  he 
be  afterwards  born  viable.  — 
N.  906.  —  C.  791,  794. 

772.  The  favor  given  to 
contracts  of  marriage  renders 
vMid  the  gifts  therein  made 
to  the  children  to  be  born  of 
the  intended  marriage. 

It  is  not  necessary  that  the 
substitute  should  be  in  exist- 
ence at  the  time  of  the  gift 
by  which  the  substitution  is 
created.  — N.  1081.  — C.  788, 
790.  818,  819,  929. 

773.  A  gift  inter  vivos  of 
the  property  of  another  is 
void;  it  is  however,  valid  if 
the  donor  subsequently  be- 
come proprietor  of  it. 

774.  Dispositions  made  in 
favor  of  persons  incapable  of 
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receiving  aie  void,  whether 
they  are  concealed  under  the 
form  of  onerous  contracts,  or 
executed  in  the  name  of  per- 
sons interposed. 

The  ascendants,  the  des- 
cendants, the  presumptive 
heir  at  the  time  of  the  gift, 
and  the  consort  of  the  in- 
capable person  are  held  to  be 
interposed,  unless  relations 
of  kindred,  or  of  services 
rendered,  or  other  circum- 
stances tend  to  destroy  the 
presumption. 

This  nullity  takes  place 
even  when  the  person  inter- 
posed survives  the  person 
who  is  incapable.  —  N.  911, 
1099,  1100. 

775.  [Children  of  a  deceas- 
ed person  cannot  claim  legit- 
ian  in  consequence  of  gifts 
made  by  him  inter  vivos.] 

SECTION   II. 

OF    THE    FORM    OF    GIFTS   AND 
OF  THEIR  ACCEPTANCE. 

776.  Deeds  containing  gifts 
inter  vivos  _must_under__pain 

of~ nullity    be     executed in 

notarial  form  and  the  origin- 
aTTBereof  be  kept  of  record. 
The  acceptance  must  be  made 
in  the  same  form. 

Gifts  of  moveable  property, 
accompanied  by  delivery,  may 
however  be  made  and  ac- 
cepted by  private  writings,  or 
verbal  agreements. 

Gifts  validly  made  out  of 
Lower  Canada,  or  within  its 
limits  but  in  certain  local- 
ities   excepted     by    statute. 


need  not  be  in  notarial  form. 
—  N.  931.  —  C.  7. 

777.  It  is  essential  jtfl  gifts 
intended  to  take  effect  inter 
vivos  th'at  the  donor  should 
a cJuaTIy  divest  himself  of  his 
ownership  in  Ihe  thing  given. 

[The  consent  of  the  parties 
is  sufficient,  as  in  sale,  with- 
out the  necessity  of  delivery.] 

The  donor  may  reserve  to 
himself  the  usufrucL  or  pre- 
carious  possession,  or  he  may 
pass  the  usufruct  to  one  per- 
son, and  give  the  naked 
ownership  to  another,  provid- 
ed he  divests  himself  of  his 
right  of  ownership. 

The  thing  given  may  be 
claimed,  as  in  the  case  of 
sale,  from  the  donor  who 
withholds  it,  and  the  donee 
may  demand  the  rescission  of 
the  gift  in  default  of  its 
being  delivered,  without  pre- 
judice to  his  damages  in 
cases  where  he  may  claim 
them. 

[If  without  reservation  of 
usufruct  or  of  precarious 
possession,  the  thing  given 
remain  unclaimed  in  the 
hands  of  the  donor  until  his 
death,  it  may  be  revendicated 
from  his  heirs,  provided  the 
deed  has  been  registered  dur- 
ing the  lifetime  of  the 
donor.] 

The  gift  of  an  annuity 
created  by  the  deed  of  such 
gift,  or  of  a  sum  of  money 
or  other  indeterminate  thing 
which  the  donor  promises  to 
pay  or  to  deliver,  divests  the 
donor  in  the  sense  that  he 
becomes  the  debtor  of  the 
donee.  —  N.  938,  949.  —  C. 
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446,  795,  1205  et  8.,  1063  et 

8.,  1472. 

778.  Present  property  only 
can  be  given  by_&ets  inter 
vtrmrml' "gtfla  or"future 
property  by  such  acta  are 
void,  as  made  in  contempla- 
tion of  death.  Gifts  compris- 
ing both  present  and  future 
property  are  void  as  to  the 
latter,  but  the  cumulation 
does  not  render  void  the  gift 
of  the  present  property. 

The  prohibition  contained 
in  this  artielfi._duaa_nc>t_,ex- 
tcnd  to~"gift3  made  in  a_con- 
tfaeF~6f  marriage.  —  N.  943. 

779.  A  donor  may  stipulate 
for  the  right  of  taking  back 
the  thing  given,  in  the  event 
of  the  donee  aHone,  or  of  the 
donee  and  his  descendants 
dying  before  him. 

A  resolutive  condition  may 
in  all  cases  be  stipulated, 
either  in  favor  of  the  donor 
alone,  or  of  third  persons. 

The  right  to  take  back,  or 
any  other  resolutive  right,  is 
exercised  in  cases  of  gift  in 
the  same  manner  and  with 
the  same  effects  as  the  right 
of  redemption  in  the  case  of 
sale.  —  N.  949,  951,  952.  — 
C.  1546  et  s. 

780.  A  gift  may  consist  of 
a  person's  whole  proj>erty, 
and  it  is  then  universal;  or 
of  the  whole  of  the  moveable 
or  immoveable  property,  of 
the  whole  of  the  property  of 
the  matrimonial  community 
or  of  any  other  universality, 
or  of  an  aliquot  portion  of 
such  property,  and  is  in  such 
cases  a  gift  by  general  title; 


or  it  may  be  limited  to  things 
particularly  described,  and  is 
then  a  gift  by  particular 
title. 

781.  The  abandonment  or 
the  partition  of  present  prop- 
erty is  considered  as  a  gift 
inter  vivos,  and  is  subject  to 
the  same  rules. 

The  same  disposition  can- 
not be  made  in  contemplation 
of  death  in  an  act  inter  vivos, 
except  by  means  of  a  gift 
inserted  in  a  contract  of 
marriage,  such  as  is  treated 
of  in  the  sixth  section  of 
this  chapter.  —  N.  1075.  — 
C.  758. 

782.  It  may  be  stipulated 
that  a  gift  i7iter  vivos  shall 
be  suspended,  revoked,  or  re- 
duced, under  conditions  which 
do  not  depend  solely  upon 
the  will  of  the  donor. 

If  the  donor  reserve  to 
himself  the  right  to  dispose 
of  or  to  take  back  at  pleas- 
ure some  object  included  in 
the  gift,  or  a  sum  of  money 
out  of  the  property  given, 
the  gift  holds  good  for  the 
remainder,  but  is  void  as  to 
the  part  reserved,  which  con-  y 
tinues  to  belong  to  the  donor, 
except  in  gifts  by  contract 
of  marriage.  —  N.  944,  946, 
947.  —  C.  824.  -  '  '  ^  ' 

783.  All  gifts  inter  vivos 
stipulated  to  be  revocable  at 
the  mere  will  of  the  donor 
are  void. 

This     does     not     apply    to    / 
gifts    made    by    contract    of 
marriage.  —  C.  824.''-*'>"^ 

784.  Gifts  inter  vivos  of 
present  property  are  void  if 
they  are  made  subject  to  the 
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condition  of  paying  other 
debts  or  charges  than  those 
which  exist  at  the  time  of 
such  gifts,  or  than  those  to 
come,  the  nature  and  amount 
of  which  have  been  express^ed 
and  defined  in  the  deed  or  in 
the  statement  annexed  to  it. 
This  article  does  not  apply 
to  gifts  by  contract  of  mar- 
riage. —  N.  945,  947.  —  C. 
825.    ^^'^ 

785.  The  causes  of  nullity 
and  prohibitions  declared  in 
the  last  three  preceding  ar- 
ticles and  article  778,  take 
effect  notwithstanding  all 
stipulations  or  renunciations 
by  which  it  may  be  sought 
to  evade  them.  —  N.  946. 

786.  [Unless  some  special 
law  requires  it,  a  deed  of 
gift  need  not  be  accompanied 
by  a  statement  of  the  move- 
able property  given;  the  le- 
gal proof  of  its  nature  and 
quantity  devolves  upon  the 
donee.]  —  N.  948.  \ 

787.  Gifts  inter  vivos  do  | 
not  bind  the  donor  nor  pro-  | 
duce  any  effect  until  after  i 
th«y  are  accepted.  If  the  I 
donor  be  not  present  at  the  ! 
acceptance,  they  take  effect  j 
only  from  the  day  on  which  > 
he  acknowledges  or  is  no-  | 
tified  of  it.  —  N.  932.  —  C.  i 
755. 

788.  [The  acceptance  of  a 
gift  need  not  be  in  express 
terms.  It  may  be  inferred 
from  the  deed  or  from  cir- 
cumstances, among  which 
may  be  counted  the  presence 
of  the  donee  to  the  deed,  and 
his  signature.] 

This  acceptance  is  presum- 


ed in  a  contract  of  marriage, 
as  well  with  regard  to  the 
consorts  as  to  the  future 
children.  In  gifts  of  move- 
able property  this  presump- 
ion  also  results  from  the  del- 
ivery. 

789.  Gifts  inter  vivos  may 
be  accepted  by  the  donee 
himself,  authorized  and  as- 
sisted if  so  it  be,  as  in  other 
contracts;  minors,  persons  in- 
terdicted for  prodigality, 
and  those  to  whom  an  adviser 
has  been  judicially  appoint- 
ed, may  also  accept  unassist- 
ed, saving  their  right  to  be 
relieved;  tutors,  curators  and 
ascendants  may  accept  in 
beha;lf  of  minors,  as  laid 
down  in  the  title  Of  Minor- 
ity, Tutorship  and  Eman- 
cipation, and  curators  ap- 
pointed to  interdicted  per- 
sons may  also  accept  for  such 
persons. 

The  persons  who  compose 
a  corporation  or  administer 
for  it  may  also  accept  gifts 
in  its  behalf.  —  C.  177,  303. 

790.  In  gifts  inter  vivos  in 
favor  of  children  born  and 
to  be  born,  where  such  gifts 
may  be  made,  the  acceptance 
by  those  who  are  born,  or  by 
a  qualified  person  for  them, 
holds  good  for  the  others  not 
yet  born,  if  they  avail  them- 
selves of  it.  —  C.  772,  788. 

791.  The  acceptance  may 
be  subsequent  to  the  deed  of 
gift;  but  it  must  be  made 
during  the  lifetime  of  the 
donor,  and  while  he  is  still 
capable  of  giving.  —  N.  932. 
—  C.  771. 

792.  [Minors  and  interdict- 
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ed  persons  cannot  be  relieved 
from  the  acceptance  or  repu- 
diation made  in  their  name  i 
by  a  qualified  person,  if  it 
have  been  previously  author- 
ized by  a  judge,  upon  the 
advice  of  a  family  council. 
With  these  formalities  the 
acceptance  is  as  effectual  as 
if  it  were  made  by  a  person 
of  age,  in  the  fulll  exercise  of 
his  rights.]  —  N.  942. 

793.  Deeds  of  gift  may  be 
executed  subject  to  accept- 
ance, without  the  donee  being 
therein  represented.  An  ac- 
ceptance purporting  to  be 
made  by  the  notary,  or  other 
person  not  authorized,  does 
not  render  the  gift  void,  but 
it  is  without  effect,  and  the 
confirmation  by  the  donee 
can  only  avail  as  an  accept- 
ance from  the  time  at  which 
it  takes  place. 

794.  Gifts  cannot  be  ac- 
cepted after  the  death  of  the 
donee  by  his  heirs  or  repre- 
sentatives. —  C.  771. 

SECTION  III. 
OF     THE     EFFECT     OF     GIFTS. 

795.  [Gifts  inter  vivos  of 
present  property  when  they 
are  accepted,  divest  the  donor 
of  and  vest  the  donee  with 
the  ownership  of  the  thing 
given,  as  in  sale,  without 
any  delivery  being  neces- 
sary.] —  N.  938.  —  C.  777, 
1472. 

796.  Gifts  do  not  by  the 
mere  effect  of  law  give  rise 
to    any    obligation    of    War- 


ranty on  the  part  of  the 
donor,  who  is  deemed  to  give 
the  thing  only  in  so  far  as 
it  belongs  to  him. 

Nevertheless  if  the  cause 
of  eviction  arise  from  the 
indebtedness  or  the  act  of 
the  donor,  he  js  obliged, 
thooigh  he  have  acted  in  good 
faith,  to  redimburse  the  donee 
who  has  paid  to  free  himself; 
umless  the  latter  be  bound  to 
make  such  payment  in  virtue 
of  the  deed  of  gift,  either  by 
law  or  by  agreement. 

Warranty  to  a  greater  or 
less  extent  may  be  stipulated 
in  gifts,  as  m  any  other  con- 
tracts. —  C.  1509,  1510,  1578. 

797.  A  universal  donee 
inter  vivos  of  present  prop- 
erty is  personally  liable  for 
all  the  debts  due  by  the 
donor  at  the  time  of  the  gift. 

A  donee  by  general  title 
inter  vivos  of  such  property 
is  personally  liable  for  such 
debts  in  proportion  to  what 
he  receives.  —  C.  780,  825. 

798.  Nevertheless  the  donee, 
by  whatsoever  title,  may,  if 
the  things  given  be  suf- 
ficiently particularized  in  the 
gift,  or  if  he  have  made  an 
inventory,  free  himself  from 
the  debts  of  the  donor  by 
rendering  an  account  and 
giving  up  all  that  he  has  re- 
ceived. 

If  he  be  sued  hypothecarily 
only,  he  may,  like  any  other 
possessor,  free  him^seilf  by 
abandoning  the  immoveable 
hypothecated,  without  pre- 
judice to  the  rights  of  the 
donor,  towards  whom  he  may 
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be  bound  to  make  the  pay- 
ment. 

799.  A  donee  iby  particular 
title  inter  vivos  is  not  per- 
sonally liable  for  the  debts 
of  the  donor.  In  case  of  an 
hypothecary  action  he  may 
abandon  the  immoveable 
charged,  like  any  other  pur- 
chaser. 

800.  The  obligation  to  pay 
the  debts  of  the  donor  may 
be  extended  or  limited  by  the 
deed  of  gift,  subject  to  the 
legal  prohibitions  concerning 
future  and  uncertain  debts.      i 

The  right  of  the  creditor  in  j 
such  case  against  the  donee 
personally,  beyond  that  which 
results  from  the  law,  is  gov- 
erned by  the  rules  set  forth 
as  to  delegation  and  indica- 
tion in  matters  of  payment 
in  the  titJe  Of  Obligations. — 
C.  784,  1173  et  s. 

801.  The  exception  of  par- 
ticular things,  whatever  may 
be  their  number  or  value,  in 
a  universal  gift  or  a  gift  by 
general  title,  does  not  ex- 
onerate the  donee  from  pay- 
ment of  the  debts.  —  N.  946. 

802.  The  creditors  of  the 
donor  have  a  right  to  de- 
mand the  separation  of  his 
property  from  that  of  the 
donee,  whenever  the  latter  is 
liable  for  the  debt,  accord- 
ing to  the  rules  laid  down  in 
the  preceding  title  as  to 
such  separations  in  matters 
of  succession.  —  C.  1990, 
2106. 

803.  If  at  the  time  of  the 
gift,  and  deduction  being 
made    of   the    things    given, 


the  donor  were  insolvent, 
the  previous  creditors,  whe- 
ther their  claims  are  hypo- 
thecary or  not,  may  obtain 
the  revocation  of  the  gift, 
even  though  the  donee  were 
ignorant  of  the  insolvency. 

In  the  case  of  insolvent 
traders,  gifts  made  by  them 
within  three  months  pre- 
vious to  the  assignment,  or 
the  writ  of  attachment  in 
compulsory  liquidation,  are 
voidable,  as  presumed  to  be 
fraudulent.  —  C.  1032  et  s. 

SECTION  IV. 
OF  REGISTRATION  AS  REGARDS 

GIFTS  inter  vivos  in  par- 

TICITLAR. 

804.  Eegistration  of  gifts 
inter  vivos  in  the  offices 
established  for  the  registra- 
tion of  real  rights,  takes  the 
place  of  the  inscription  in 
the  offices  of  the  courts 
which  is  abolished. 

Gifts  of  immoveables  must 
be  registered  in  the  office  of 
the  division  in  which  they 
are  situate;  gifts  of  moveable 
property,  in  the  office  of  the 
division  where  the  donor  re- 
sided at  the  time  of  the  gift. 
—  N.  939.  —  C.  941,  2092. 

805.  The  effect  of  the  reg- 
istration of  gifts  inter  vi- 
vos and  of  the  neglect  of 
such  registration,  is  regulat- 
ed, as  to  immoveables  and 
real  rights,  by  the  general 
laws  concerning  the  registra- 
tion of  such  rights. 

Beyond   this   the   registra- 
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tion  of  gpfts  is  required  par- 
ticularly in  the  interest  of 
the  heirs  and  the  legatees  of 
the  donor,  his  creditors  and 
all  others  interested,  accord- 
ing to  the  following  rules. 

806.  All  gifts  inter  vivos, 
of  moveable  or  immoveable 
property,  even  those  which 
are  remuneratory,  must  be 
registered;  save  the  excep- 
tions contained  in  the  two 
following  articles.  The  donor 
himself  cannot  set  up  the 
want  of  registration,  neither 
can  the  donee  or  his  heirs; 
but  it  may  be  set  up  by  any 
person  entitled  to  do  so  un- 
der the  general  registry  laws, 
by  the  heir  of  the  donor,  by 
his  universal  or  his  partic- 
ular legatees,  by  his  credit- 
ors, even  though  they  be 
posterior  and  not  hypothec- 
ary, and  by  all  other  per- 
sons interested  in  having  the 
gift  declared  void.  —  N.  941. 
—  C.  777,  2098. 

807.  Gifts  made  in  the 
direct  line  by  contract  of 
marriage,  are  not  affected  by 
want  of  registration  further 
than  they  may  be  under  the 
general  registry  laws. 

All  other  gifts  in  contracts  | 
of    marriage,    even    between  | 
future    consorts,    or   in    con-  j 
templation  of  death,  and  all 
other  gifts  in  the  direct  line, 
remain    subject    to    registra- 
tion in  the  same  manner  as 
gifts  in  general.  —  C.  938. 

808.  Gifts  of  moveable  ef- 
fects, whether  universal  or 
particular,  are  exempt  from 
registration    when    they    are 


followed  by  actual  delivery 
and  public  possession  by  the 
donee.  —  C.  938. 

809.  Gifts  are  subject  to 
the  rules  concerning  regis- 
tration of  real  rights  con- 
tained in  the  eighteenth 
title  of  this  book,  and  are  no 
longer  subject  to  the  rules 
which  governed  inscriptions 
in  the  prothonotary's  office. 
—  N.  939.  —  C.  804. 

810.  The  donor  is  not  liable 
for  the  consequences  of  the 
want  of  registration,  al- 
though he  have  bound  him- 
self to  effect  it. 

Married  women,  minors 
and  interdicted  persons  can- 
not be  relieved  from  the 
failure  to  register  the  gift, 
but  they  have  their  recourse 
against  those  who  neglected 
to  effect  such  registration. 

Husbands,  tutors,  adminis- 
trators, and  others  whose 
duty  it  is  to  attend  to  such 
registration,  cannot  avail 
themselves  of  the  absence  of 
it.  —  N.  940,  942. 

SECTION  V. 

OF    THE    EEVOCATION    OF 
GIFTS. 

811.  Gifts  inter  vivos  ac- 
cepted are  liable  to  be  re- 
voked: 

1.  By  reason  of  ingratitude 
on  the  part  of  the  donee; 

2.  By  means  of  the  resolu- 
tive condition,  in  cases  where 
it  may  be  validly  stipulated; 

3.  For  the  other  legitimate 
causes    by   which    contracts 
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may  be  annulled,  unless  some 
particular  exception  is  ap- 
plicable. —  N.  953. 

812.  [In  gifts,  the  subse- 
quent birth  of  children  to 
the  donor  does  not  constitute 
a  resolutive  condition,  unless 
it  is  so  stipulated.]  —  C.  N. 
960,  962,  963,  964,  965,  966. 

813.  Gifts  may  be  revoked 
by  reason  of  ingratitude, 
without  a  stipulation  to  that 
effect: 

1.  If  the  donee  have  at- 
tempted the  life  of  the 
donor; 

2.  If  he  have  been  guilty 
towards  him  of  ill-usage, 
crimes,  or  grievous  injuries; 

3.  If  he  refuse  him  main- 
tenance, regard  being  had  to 
the  nature  of  the  gift  and 
the  circumstances  of  the 
parties. 

Gifts  by  contract  of  mar- 
riage are  subject  to  this  re- 
vocation, and  so  are  remu- 
neratory  or  onerous  gifts  in 
80  far  as  they  exceed  the 
value  of  the  services  or  of 
the  charges.  —  N.  955,  956, 
959. 

814.  The  demand  of  revo- 
cation on  the  ground  of  in- 
gratitude must  be  made  with- 
in a  year  from  the  date  of 
the  offence  imputed  to  the 
donee,  or  within  a  year  from 
the  day  when  such  offence 
became  known  to  the  donor. 

Such  revocation  cannot  be 
demanded  by  the  donor 
against  the  heirs  of  the  do- 
nee, nor  by  the  heirs  of  the 
donor  against  the  donee  or 
his   heirs,   unless   the   action 


has  been  commenced  by  the 
donor  against  the  donee  him- 
self, or  unless,  in  the  second 
case,  the  donor  died  within 
a  year  after  the  offence  was 
committed  or  became  known 
to  him.  —  N.  955,  956,  957. 

815.  Kevocation  on  the 
ground  of  ingratitude  does 
not  prejudice  alienations 
made  by  the  donee,  nor 
hypothecs  or  other  charges 
created  by  him,  previously  to 
the  registration  of  the  judg- 
ment of  revocation,  when  the 
purchaser  or  creditor  has 
acted  in  good  faith. 

In  cases  of  revocation  on 
the  ground  of  ingratitude  the 
donee  is  condemned  to  res- 
tore the  thing  given,  if  it  be 
still  in  his  possession,  to- 
gether with  its  fruits  from 
the  date  of  the  judicial  de- 
mand; if  he  have  alienated  it 
since  such  demand,  he  is  con- 
demned to  restore  what  it 
was  worth  at  the  time  of  the 
d€mand.  —  N.  956,  958. 

816.  [Gifts  cannot  be  re- 
voked by  reason  of  the  non- 
fulfilment  of  obligations  en- 
tered into  by  the  donee,  as 
charges  or  otherwise,  unless 
the  revocation  is  stipulated 
in  the  deed;  and  such  revoca- 
tion is  subject  in  all  respects 
to  the  same  rules  as  the  dis- 
solution of  sale  in  default  of 
payment  of  the  price,  without 
the  necessity  of  any  pre- 
liminary condemnation  oblig- 
ing the  donee  to  the  fulfil- 
ment of  his  obligations.] 

The  stipulation  of  all  other 
resolutive     conditions    when 
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legally  mad«  has  the  same 
effect  in  gifts  as  in  other  con- 
tracts.—N.  953.— C.  1536  et  s. 

SECTION   VI. 

OF  GIFTS  BV  CONTRACT  OF 
MARRIAGE,  WHETHER  OF 
PRESENT  PROPERTY  OR 
MADE  IN  CONTEMPLATION 
OF   DEATH. 

817.  The  rules  concerning 
gifts    inter    vivos    apply   to 

J  tHose  wlrtch  are^i^^^Tby 
c"57itTact^jgf  lmarrii;ge^__'Hdth 
sue h_ modifications,  .a3_result 
from  special  provisions.  — 
N.  lUS^l,  1092. 

818.  Fathers  and  mothers, 
and  other  ascendants^  fela.- 
tions  in  gejieral^  and  even 
strangers,"  may,  in  a  contract 
of~marrlage,  give  to  the  f u- 
ture"^  consorTF'  of    lo' d^ae^^ 

J  them,  orTcTtSe  ehfflfgn^gjifl 
■born  of  their  marriage,  even 
wFEfi  substrttftion,  the  whole 
or  a  portion  of  their  present 
property,  or  of  the  property 
they  may  leave  at  their 
death,  or  of  both  together. — 
N.  943,  1082,  1084,  1089.  — 
C.  772. 

819.  Subject  to  the  same 
rules,  when  particular  excep- 
tions do  not  apply,  future 
con  sorts__m  ay_  li  kemse, by 

V  FEelr  contract  of  marriage, 
give  to  each  other,_or  one  to 
fhe  other,  or  to  the  cthildren 
to  be  born  of  their  marriage, 
property  either  present  or 
future.  —  N.  943,  1091. 

820.  Owing  to  the  favor  of 
J    marriage     and     the    interest 

which    future    consorts   may 


have  in  arrangements  made 
in  favor  of  third  persons,  it 
is  lawful  ^or__  relations,,  f^ 
strangers,„anjLfM- ibje  future 
consgrts^  themselves,^  to,  make 
in  a  contract  of  jnarriage 
whereby  t'he  future  consorts 
or  their  children  are  benefited 
by  the  same  donor,  all  gifts 
whatsoever  of  present  prop- 
erty to  third  parties,  whether 
relations  or  strangers. 

For  the  same  reasons,  the 
asceoidants  of  a  future  con- 
sort may,  in  a  contract  of 
marriage  by  which  he  aJso  is 
benefited,  make  gifts  in  con- 
templation of  death  in  favor 
of  his  brothers  or  sisters.  All 
other  gifts  in  contemplation 
of  -death  made  on  favor  of 
third  parties  are  void.  —  N. 
943. 

821.  frifts  nf  present  prap- 
erty  by  contract  of  m'arriage 
are,  like  aid  others,  sub.ieetio 


aceeptalrgg^t/t^er  vivos.  The 
acceptance  is  presumed  in 
the  cases  mentioned  in  the 
second  section  of  this  chap- 
ter. Third  parties  not  present 
to  the  deed  may  accept  sep- 
arately, either  before  or 
after  the  marriage,  gifts 
made  in  their  favor.  —  N. 
1087.  —  C.  788. 

822.  Gifts  by  contract  of 
marriage  of  present  or  future 
property  are  xalid,_eyenas 
regards  third  parties,  only  fn 
the  event  of  the_marrjage  / 
taking  place,  if  The  donor  or 
the  third  party  who  has  ac- 
cepted the  gift  die  before  the 
marriage,  the  gift  is  not 
void,  but  remains  suspended 
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by  the  oomdition  that  the 
marriage  will  take  place.  — 
N.  1088. 

823.  Gifts  j>fjpr6ser^_2rop-  ! 
erty    by     contract     of    mar-  '. 
riage  cannot  be  revoked  by 
the"~~aOTiOT,~gT»5n"as~r'egard 
third    parties    benefited  who 

,    have  not  yet  accepted,  unless 
y     for     legal     grounds,     or     by 
reason   of    a   resolutive   con- 
dition validly  stipulated. 

Giifta_in  JLQutem^ilatioa  of 
death,  made  by  such  aetg^are 
1  rrevocable  in  soJEax^Hiat  the 
donor,  withouiJegal_ grounds 
of  a '  valid"  resolutive^  _con- 
ditiOMj^TMBnot  fevake_the(m, 
nor  dispose  "oT^The  given 
property  by  gift  inter  vivos 
or  by  will,  unless  it  is  in 
small  amounts,  by  way  of  re- 
compense or  otherwise.  He  , 
remains  nevertheless  owner 
in  other  respects  of  the  prop- 
erty thus  given  and  may  dis-  ; 
pose  of  it  by  onerous  title  ] 
and  for  his  own  benefit.  Even 
if  the  gift  in  contemplation 
of  death  be  universal  he  may 
acquire  and  possess  property 
and  dispose  of  it  under  the 
foregoing  restrictions,  and 
may  contract,  otherwise  than 
by  gratuitous  title,  obliga- 
tions which  affect  the  prop- 
erty thus  given.  —  N.  lOSST' 
—  C.  898,  930.  ] 

824.  It  may    be  stipulated  I 
that  a  gii't.  eitheT'of'^pTesent 
property  or  in  contemplation 

J      of  deatn,  made  in  a  contiagt  I 
oi    marr i aigOj  _sh^l    be    sus- 
pfflded,  revocablg,_ jerTiy'TKIft^ 
or'  subject'  to  changeable   or 
indeterminate        reservations  ' 
and  rights  of  resumption,  al- 


though the  effect  of  the  dis- 
position depend  upon  the  will 
of  the  donor.  If,  in  the  case 
of  reservations  and  of  a 
right  of  resumption,  the 
donor  do  not  exercise  his 
right,  the  donee  retains  the 
full  benefit  of  the  gift  to  the 
exclusion  of  the  heir  of  the 
donor.  —  N.  944,  946,  1086, 
1089,  1093.  —  C.  782,  783. 

825.  Gifts  by  contract  of 
marriage  may  _be^_mad!e_Bub- 
jeet  to  thecl^arge  of  paying 
th"e_  debts  due  by  tSe^donor 
at  ~~the  time  of  his  ^ealh, 
whether  they  are  determinate 
or  not. 

In  universal  gifts  or  gifts 
by  general  title  of  future 
property,  or  of  present  and 
future  property  together,  this 
obligation  falls  on  the  donee 
without  stipulation  to  that 
effect,  for  the  whole  or  in 
proportion  to  what  he  re- 
ceives. —  N.  947,  1084.  — 
C.  784. 

826.  The  donee,  however, 
after  the  death  of  the  donor, 
in  gifts  made  wholly  in  con- 
templation of  death,  and  so 
long  as  he  has  not  otherwise 
accepted,  may  free  himself 
from  the  debts  by  renounc- 
ing the  gift,  after  making 
an  inventory  and  rendering 
an  account,  and  by  giving 
back  any  property  of  the 
donor  remaining  in  his  pos- 
session, or  wMch  he  may 
have  alienated  or  mixed  up 
with  his  own. 

827.  In  cumulative  gifts 
of  present  and  future  prop- 
erty the  donee  may  also,  af- 
ter  the  death   of  the   donor 
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and  so  long  as  he  has  not 
accepted  otherwise  the  gift 
in  contemplation  of  death, 
free  himself  from  the  debts 
of  the  donor  other  than  those 
for  which  he  is  liable  under 
the  gift  inter  vivos,  by  re- 
nouncing in  the  same  man- 
ner the  gift  in  contempla- 
tion of  death,  to  restrict 
himself  to  the  present  prop- 
erty given  him.  —  C.  1084. 

828.  The  donee  may  also  at 
the  same  time  renounce  the 
present  property  and  free 
himself  from  all  liability,  by 
making  an  inventory,  render- 
ing an  feccount,  and  return- 
ing the  property  given,  in  the 
manner  provided  in  respect 
of  gifts  in  general.  —  C.  798. 

829.  Notwithstanding  the 
rule  which  excludes  repre- 
sentation in  the  matter  of 
legacies,  gifts  in  contempla- 
tion of  death  made  in  favor 
of  future  consorts  or  of  one 
of  them,  by  their  ascentdants 
or  other  reflations,  or  by 
strangers,  are  always,  in  thp 
event  of  the  donor  surviving 
the  consort  benefited,  presum- 
ed to  be  made  in  favor  of 
the  ichildren  to  be  bom  of  the 
marriage,  unless  it  is  other- 
wise provided. 

The  gift  becomes  extinct  if 
when  the  donor  dies  neither 
the  consoTrts  or  consort  bene- 
fited, nor  any  children  of 
theirs  be  living.  —  N.  1082. 

830.  Gifts  in  contemplation 
of  death  made  by  contract  of 
marriage,  may  be  expressed 
in  the  terms  of  a  gift,  of  an 


appointment  of  hear,  of  an 
assignment  of  dowry  or 
dower,  of  a  legacy,  or  in  any 
other  terms  which  indicate 
the  intentions  of  the  donor. 

—  N.  967. 

CHAPTER  THIRD. 

O.F  WILLS.  ^ 

SECTION    I. 

OF    THE     CAPACITY    TO     GIVE 
AND  TO  RECEIVE  BY  WILL. 

831.  Every  person  of  _faU 
age,  of  sound  intellect,  and 
capable  of  alienating  his 
property,  may  dispose  of  it 
freely  by  wOl^  witli5uT~3ia- 
tinetien  ^^s  to  its  origin^or 
naiure.  eTfher  in  favor  of  his 
consort,  or  of  one  or  more  of 
his  children,  or_of  any  other 
person ^apable  of  acquiring 
anj  possessing,  and  VQthput 
resgrye,  r^strjction,  or  limita- 
tionj  saving  the  prohibitions, 
restrictions,  and  causes  of 
nullity     mentioned     in     tMs 

code,  andlill  di^ositiens  and  j^^^^  .^ 
conditions^ contrary  fo  pubJic  \u\t^x 
OT"der  or  good_jnora'l3.  —  N.  T^t  , 
901.  —  C.  13,  760. 

832.  The  capacity  of  ipar- 
liaiL  women  to  dispose  of 
property'  by . will  as  estaiblish- 
ed  in  the  first  book  of  this 
code,  in  the  title  Of  Marriage. 

—  N.  905.  —  C.  184. 

833.  Miliars,  [even  of  the 
age  of  twenty  years  and 
over,]  whether  emancipated 
or  not,  are  incapable  of  be- 


^  Tid«  R.  S.  Q.  B550  et  s.  as  to  damages  to  Immoveables. 
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queathing  any  part  of  their 
property.  —  N.  903. 

834.  Tutors  and  curators 
cannot  bequeath  property  for 
the  persons  under  their  con- 
trol, eitjier  alone  or  conjoint- 
lX_with  eu«h  persons. 

Persons  inJCTdi^ted-for  im- 
\iecililj:,^53a»itjL_ixr_4najdn^e§s 
cannot_dispQSB-of  property  by 
will.  The  -will  of  a  prod i gal 
made  subsequently  to  his  in- 
terdiction may  be  confirmed 
or  not  according  to  circum- 
stamees  and  the  nature  of  the 
dispositions. 

A  p£isxin_fco_3i^honi  as._ad- 
viger  Jia^abeen  judicial  ap- 
Doint£:dr~whether  at  hisown 
request  or  upon  an  apiplica- 
tion  for  his  interdiction,  may 
validly  dispose  of  property 
by  will. 

835.  The  capacity  of  the 
testator  is  considerea  feUat- 
ively  to  the  time  of  making 
his  will;  nevertheless  a  will 
made  previously  to  a  c  on  - 
demnation  from    which~civil 

„t^jub<,^f^^'^  rp.siilt,Sj  is  witSgut  ef- 

— ""      feet  if  the  testator  die  while 

he.i3  und^r~the  effect  of  such 

«  .  condemnation.  —  C.  36    &  2. 


836.  ilQi]£or!atLfias_jjLi_per- 
5imsin__maEtmain  can  only 
receive  by  will  such  property 
as  they  may  legally  possess. 
—  C.  366. 

837.  Minors  and  interddct- 
ed  or  insane  persflBS,  though 
ineaipabJe     of'     bequeathing, 


may  receive  by  wiJ 

838.  The  capacity  to  re- 
ceive by  will  IS  considered 
relatively  to  the  time  of  the 
death    of    the    tesitator  ;     in 


legacies  the  effect  of  which 
remains  suspended  after  the 
death  of  the  testator,  whether 
in^  consequence  of  a  con- 
dition, or  *in  the  case  of  a 
legacy  to. children  not  yet 
born,  or  *^f  a  substiTution, 
this  capacity  is  considered 
relatively  to  the  time  at 
whichjthe  right  comes  into 
effeci^^ 

Tirsons  benefited  by  a  will 
need  nQt  be  in  "existence  at 
the  time  of  such  will,  naj  be 
absolutely  described  or  iden- 
tiJied  the'rein.  lt~is  ^iiMcient 
that  at  the  time  of  the  death 
of  the  testator  they  "be^in 
existence,  or  that  they  be 
tben  'A;onceive(;l  and  Knb- 
sequently  born  viable,  and^be 
cJ^rly  Known  toTe  the  per- 
sona intended  by  th-p.  tes- 
tator Eveai  in  the  case  of 
suspended  legacies,  already 
referred  to  in  this  article,  it 
suffices  that  the  legatee  be 
alive,  or  conceived,  subject 
to  the  condition  of  being  af- 
terwards born  viable,  and 
that  he  prove  to  be  the  per- 
son indicated,  at_the  time  the 
legacy  takes  effect  in  his 
favor.  —  M.  906.  -^^T.  608, 
900  et  "s. 

839.  As  regards  testament- 
ary dispositions,  thg  legal 
presumptions  of  undue  in- 
fluence and  want  ot  'wUl,  aris- 
ing from  the  relation  of 
priesTor  minister,  physician, 
advocate  or  attorney,  in 
which  The  legatee  stands 
towards  the  testator,  have 
been_  destroyed  by  the~~in- 
tro5iictloiL/or_the_absolute 
freedom  of  disposing  of  pr  op  - 
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erty  by  will.  Presumptionfl 
iiTThese  cases  are  to  be  es- 
tablished as  in  all  others.  — 
C.  769. 

SECTION  II. 

OF    THE    FORM    OF    WILLS. 

840.  Dispositions  in^^pn- 
templaUoB  of  jd«atlLJuadie  of 
a  person~^s  wliole.propeJty^  or 
ofjgart_Lliereof,  in  legall  form 
by  will  or  codifiil,  and  wheth- 
er they  are  e»pneissed_JnJJi)e 
terms  of  an  appointment  of 
heir,_of  a  gift,  of  a  legacy,  or 
in  other  terms  indieatdng  the 
intentions  of  the  teatator. 
take  effect  according  to  the 
rules  hereinafter  laid  down, 
as  universal  legacies,  legacies 
by  general  title,  or  as 
particular  legacies.  —  N.  967, 
1002.    S  T  ^ 

841.  Two  or  more  persons 
cannot  make  a  will  by  one 
and  the  same  act,  whether  in 
faYor_of  third^personal  or  in 
favor  of  one  another.  —  N. 
968. 

842.  Wills  may  be  made: 

1.  In  notarial  or  authentic 
form.; 

2.  Tp  the  form  required  for 
holo^apludUs ; 

.3.  In  writing  and  in  pres- 
ence 0^  jgitnessps,  la — the 
form  derived  from  the  laws 
of_Englaad.  —  N.  969. 

843.  rWills  in  notarial  or 
111  till  P"^'"  •''"^T"  are  received 
before  two  notaries  or  before 
a  notary  and  two  witnesses; 
the  testator,  in  their  pre- 
sence and  with  them  signs 
the  will  or  declares  that  he 


cannot  do  so,  after  it  has 
been  read  to  him  by  one  of 
the  notaries  in  presence  of 
the  other,  or  by  the  notary 
in  presence  of  the  witnesses. 
Mention  is  made  in  the  will 
of  the  observance  of  the  for- 
malities.] —  N.  971,  972,973, 
974.  —  C.  1208. 

844.  Authentic   wills   must     *'  /i— ^ 
be  made  as  originals^remain- 

ing  with  the  notary. 

The     witnesses     must     be 
named  and  described  in  the 
will.     They  must   be   of  the  «  ^j,^j(^ 
male    sex,    of    full    age.  ^'i^fc.--,^^ 
must  not  be^ciwilly  ^oad,  nor  jk;>„»^^ 
sontonood     to     »n     infamous   ^ 
punishment.       [Aliens      may 
serve     as     witnesses.]      The 
clerks    and    servants    of    the 
notaries  cannot. 

The  date  and  place  of  its 
execution  must  be  stated  in 
the  will.  —  N.  880,  975.  — 
C.  36    M-  -  ^  ^rSH  ce.  38 

845.  [A  will  cannot  be  ex- 
ecuted   before    notaries    who 

ted   or   allied   to   the 


testator  or  tO"  each  other,  in 
the  direct  line,  or  in  the  de- 
gree of  brothers,  uncles,  or 
nephews.  The  witnesses  how- 
ever may  be  related  or  allied 
to  the  testator,  to  the  nota- 
ry, or  to  one  another.] 

846,  [Legacies  made  in 
favor  of  the  notaries  or  wit- 
nesses, or  to  the  wife  of  any 
such  notary  or  witness,  or  t£ 
^ny  r^'^g^^'nTI  of  such  notary 
or  witness  in  the  first  degree, 
are  void,  but  do  not  annul 
the  other  provisions  of  the 
will.] 

Testamentary        executors 
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who  are  neither  benefited 
nor  compensated  by  the  will 
may  serve  as  witnesses  to  its 
execution.  —  N.  975. 

847.  Wills  in  authentic 
form  cannot  be  dictated  by 
signs. 

[Deaf  mutes  and  others 
who  cannot  declare  their  will 
by  word  of  mouth,  may  do 
so,  if  they  are  sufficiently 
educated,  by  means  of  in- 
structions written  by  them- 
selves and  handed  to  the  no- 
tary, before  or  at  the  execu- 
tion of  the  will. 

Deaf  mutes  and  such  per- 
sons as  cannot  hear  the  will 
read,  must  read  it  themselves, 
and  aloud,  as  regard  those 
who  are   only  deaf. 

A  written  declaration  that 
the  deed  contains  the  will  of 
the  testator  and  is  prepared 
in  accordance  with  his  in- 
structions, may  be  substitut- 
ed for  the  same  declaration 
by  word  of  mouth,  when  it 
is  required. 

Mention  must  be  made  of 
the  observance  of  theSe  ex- 
ceptional formalities  and  of 
their  cause. 

If  the  deaf  mutes  and 
others  cannot  avail  them- 
selves of  the  provisions  of 
this  article,  they  cannot 
make  wills  in  the  authentic 
form.] 

848.  Further  and  special 
provisions  exist  for  the  dis^ 
triet  of  Gaspe,  to  remedy  the' 
want  ol  HOl&ries  for  the  ex- 
ecution of  wills  as  well  as 
of  other  acts. 

[Saving    these     provisions 


of  a  local  nature,  ministers 
of  religion  cannot  replace 
notaries  in  the  execution  of 
wills;  neither  can  they  serve 
otherwise  than  as  ordinary 
witnesses.] 

849.  Wills  made  in  Lower 
Canada  or  elsewhere  ^by 
military  men  in  active  ser- 
vice out  of  garrison,  or  by 
manners  during  voyages. 'o'n 
boTgrd — sMp  or  in  hospital, 
which  would  Be  valid  in 
England  as  regards  their 
form,  are  likewise  valid  in 
Lower  Canada.  —  N.  981. 

850.  Holograph  wills  must 
be  wholly  written  and  sign- 
ed by  the  testator,  and  re- 
quire neither  notaries  nor 
witnesses.  They  are  subject 
to  no  particular  form. 

Deaf  mutes,  who  are  suf- 
ficiently educated,  may  make 
holograph  wills,  in  the  same 
manner  as  other  persons  who 
know  how  to  write.  —  N. 
970. 

851.  WjUs  made  in  the 
form  derived  ^rom  the  laws 
01  JiJnf^land,  [whether  they 
affect  moveable  or  immove- 
able property,]  must  be  in 
writing  and  signed  at  the 
end  with  the  signature  or 
mark  of  the  testator,  made 
by  himself  or  ^  by  another 
person  for  him  in  his  pres- 
ence and  under  his  express 
direction,  [which  signature 
is  then  or  subsequently  ac- 
knowledged by  the  testator 
as  having  been  subscribed  by 
him  to  his  will  then  produc- 
ed, in  presence  of  at  least 
two  competent  witnesses  to- 


vb  uiris  iJNXiiK  vivus  anu  ux   wiliLi. 


gether,  who  attest  and  sign 
the  will  immediately,  in 
presence  of  the  testator  and 
at  hia  request.] 

[Females  may  serve  as  at- 
testing witnesses  and  the 
rules  concerning  the  com- 
petency of  witnesses  are  the 
same  in  all  other  respects  as 
for  wills  in  authentic  form.] 

852.  Deaf  mutes  capable  of 
understanding  the  meaning 
of  a  will  and  the  manner  of 
making  one,  and  all  other 
persons,  whether  literate  or 
not,  whose  infirmity  has  not 
rendered  them  incapable  of 
so  understanding  or  of  ex- 
pressing their  intentions, 
may  dispose  of  property  by 
will  in  the  form  derived 
from  the  laws  of  England, 
provided  their  intention  and 
the  acknowledgment  of  their 
signature  or  mark  are  mani- 
fested in  presence  of  wit- 
nesses. 

853.  In  wills  made  in  the 
last  mentioned  form,  legacies 
made  to  any  of  the  witnesses, 
or  to  the  husband  or  wife  of 
any  such  witness,  or  to  any 
relations  of  such  witness, 
[in  the  first  degree,]  are 
void,  but  do  not  annul  the 
other  provisions  of  the  will. 

The  competency  of  testa- 
mentary executors  to  serve 
as  witnesses  to  such  wills,  is 
subject  to  the  same  rules  as 
in  wills  in  authentic  form. 

854.  In  holograph  wills, 
and  in  wills  made  in  the 
form  derived  from  the  laws 
of  England,  whatever  comes 
after   the    signature    of    the 


testator  is  looked  upon  as  a 
new  act,  which  in  the  former 
case  must  likewise  be  writ- 
ten and  signed  by  the  testa- 
tor, or  signed  only  in  the 
latter.  In  this  latter  case  the 
attestation  of  the  witnesses 
must  follow  each  signature 
of  the  testator,  or  come  af- 
ter the  last  as  witnessing  the 
whole  of  the  will  preceding 
such  signature. 

In  wills  made  in  either  of 
the  forms  mentioned  in  this 
article,  date  and  place  need 
not  be  mentioned  on  pain  of 
nullity.  The  judges  or  courts 
must  decide  in  each  case 
whether  their  absence  creates 
any  presumption  against  the 
will  or  renders  uncertain  any 
of  its  particular  provisions. 

The  will  need  not  be  signed 
upon  each  page. 

855.  The  formalities  to 
which  wills  are  subjected  by 
the  provisions  of  the  present 
section  must  be  observed  on 
pain  of  nullity,  unless  there 
is  some  particular  exception 
on   the  subject. 

Neverthefless  wills  purport- 
ing to  be  made  in  one  form, 
which  are  void  as  such  in 
consequence  of  the  inobserv- 
ance of  some  formality,  may 
be  valid  as  made  in  another 
form,  if  they  contain  all  the 
requisites  of  the  latter.  — 
N.  1101.  —  C.  1221.      *  ^  « 

SECTION  III. 

OF  THE  PROBATE  AND  PKOOF 

OF  WILLS. 

856.  The  originals  and  leg- 
ally certified  copies  of  wills 


made  in  authentic  form  make 
proof  in  the  same  manner  as 
other  authentic  writings. 

857.  Holograph  wills  and 
those  made  in  t"Be~f ofm  deriv- 
ed from  The  laws  of  Englanid, 
must  be.jgTfise.nledZfor_pro- 
feate  to  the  court  exercising 
superior  original  Jiirrsdiction 
in  the  district  in  which  the 
deceased  had  his  domicile^  or, 
if  he  had  none,  in~fhe  district 
in  which  he  died,  or  to  one 
of  the  judges  of  such  court, 
OT  to  the  prothonotary  of  the 
district.  The  court,  or  judge, 
OT  the  jprothonotary_,_receives 
the  depositions  in  writing 
ahd^under"~6atTi  of^ witnesses 
colfipeteiTt  fo  give  evicTence, 
and  thiese  defposftions  remain 
affixed  to  the  originiail  willl, 
together  with  the  judgment, 
if  it  have  been  rendered  out 
of  court,  or  a  certified  copy 
of  it,  if  it  have  been  render- 
ed in  court.  Pajties  interest- 
ed may  then  o'btain  certified 
copies  of  the  will,  the  proof 
and  the  judgment,  which 
copies  are  authentic  and  give 
effect  to  the  will  until  it  is 
set  aside    upon   contestation. 

If  the  original  of  the  will 
be  deposited  with  a  notary, 
the  court  or  judge,  or  the 
prothonotary,  causes  such 
original  to  be  delivered  up. 
—  N.  1007.  —  P.  1367,  1430. 

When  any  jpergon,^  who  has 
had  anjLha3_£^!sed_tgLjiave 
his  domicile  in  thfi-JEjjQvince 
of  Qtiebec.  dies  outside  the 
said  proxiace.  h avi n  g  made, 
outside  the  said  province,  a 
wilTwHich  is  valid  under  our 


laws,  and  such  person  leaves 
property  in  the  Province  of 
QtfSbec,  finch  wiir  may  be 
proved  in  this  province  in 
anylJistrict^n  wh ich  "Eg  may 
hli?ve^lteft  property,  as  if  it 
hadT>eeh  made  and  sucE"  per- 
son had  had  his  domicile 
therein.  —  2  JBd.  VII,  c.  37. 

858.  The  heir  of  the  de- 
ceased need  not  be  summon- 
ed to  the  probate  thus  made 
of  the  will,  except  it  is  so 
ordered  in  particular  cases. 

The  functionary  who  takes 
the  probate  takes  cognizance 
of  all  that  relates  to  the  will. 

The  probate  of  wills  does 
not  prevent  their  contesta- 
tion by  persons  intcTested. 

859.  The  acknowledgment 
of  a  will  by  the  heir  or  by 
any  interested  person  has  its 
effect  against  him,  as  regands 
his  right  to  contest  its  val- 
idity subsequently,  but  does 
not  prevent  the  probate  and 
the  depositing  of  the  will 
with  the  prothonotary  in  the 
proper  manner,  in  so  far  as 
concerns  other  parities  inter- 
ested. 

860.  When  the  minute  or 
the  original  of  a  will  has 
l>een  lost  or  destroyed  by  a 
fortuitous  event,  after  the 
death  of  the  testator,  or  has 
been  withheld  without  collu- 
sion, by  an  adversary  or  by 
a  third  party,  the  will  may 
be  proved  in  the  manner 
provided  in  euch  case  for 
other  acts  and  writings  in 
the  title  Of  Obligations. 

If  the  will  have  been  des- 
troyed   or     lost     before    the 
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death  of  the  testator  without 
the  fact  ever  having  come  to 
his  knowledge,  it  may  be 
l)roved  in  the  same  manner 
as  if  the  accident  had  oc- 
curred after  his  death. 

If  the  testator  knew  of  the 
destruction  or  loss  of  the 
will  and  did  not  provide  for 
such  destruction  or  loss,  he  is 
heild  to  have  revoked  it,  un- 
less he  subsequently  mani- 
fests his  intention  of  main- 
taining its  provisions.  —  C. 
892    $  3.  1233    $  6. 

861.  In  cases  where,  in 
conformity  with  the  preced- 
ing article,  a  non-produced 
wS'l  may  be  judicially  prov- 
ed, a  probate  of  it  may  also 
be  obtained,  upon  petition  to 
that  effect  and  positive  proof 
both  of  the  facts  which  just- 
ify such  a  proceeding  and  of 
the  contents  of  the  will.  In 
such  case  probate  of  the  will 
is  held  to  be  established  ac- 
cording to  the  proof  deemed 
sufficient,  and  to  whatever 
modifications  may  be  found 
in  the  judgment. 

862.  The  sufficiency  of  one 
witness  applies  to  the  prob- 
ate and  proof  of  wills,  even 
of  those  lost  or  destroyed,  if 
the  court  or  judge  be  satis- 
fied. —  P.  312. 


§    1. 


SECTION   IV. 

OF    I^EGACIES. 

—    OF    LEGACIES    IN 
GENEKAX. 


863.  Testamentary  disposi- 
tions of  property  constitute 
legacies,  either  universal,  or 


by  general  title,  or  by  partic- 
ular title.  —  N.  1002,  1004. 
—  C.  873. 

864.  The  (property  of  a  de- 
ceased person  which  is  not 
disposed  of  by  will,  or  con- 
cerning which  the  disposi- 
tions of  his  will  are  wholly 
without  effect,  remains  in 
his  abintestate  succession, 
and  passes  to  his  lawful 
heirs.  —  C.  597. 

865.  When  a  legacy  made 
subject     to    another     legacy 

lapses,    frnm    a    /»aiiafl   HappTift- 

eat  upon  tliR  iegal&e,  the 
legacy  to  which  it  is  thus 
subject  does  not  therefore 
lapse,  but  is  deemed  to  form 
a  distinct  disposition,  charg- 
ed upon  the  heir  or  legatee 
to  whom  the  lapsed  legacy 
accrues.  ■ —  C.  900  et  s. 

866.  The  legatee  may  al- 
ways repudiate  the  legacy  bo 
long  as  he  has  not  accepted 
it.  The  acceptance  may  be 
either  express  or  implied.  Ac- 
ceptance may  be  implied 
from  the  same  acts  as  in 
abintestate  eucoessions.  The 
right  to  accept  a  iega/cy,  not 
previously  repudiated,  passes 
to  the  heirs  and  other  legal 
representatives  of  the  leg- 
atee, in  the  same  manner  as 
heritable  rights  derived  from 
the  law  alone.  —  C.  645  et  b. 

867.  Tutors  and  curators 
may  accept  legacies,  subject 
to  the  same  restrictions  as  in 
the  case  of  a;bintestate  suc- 
cessions. 

The  capacity  of  minors  and 
of  persons  interdictejl  for 
prodigality,  to  accept  legacies 
for    themselves,  is  governed 
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by  the  rules  established  for 
the  acceptance  of  succes- 
sions. —  C.  301,  643. 

868.  /iftcrp.tion  takes  place 
in  favor  of  the  legatees  in 
the  case  of  lapsed  legacies, 
when  such  legacies  are  made 
in  favor  of  several  persons 
jointly. 

They  are  held  to  be  so 
ma/de  when  they  are  created 
by  one  and  the  same  disposi- 
tion and  the  testator  has  not  j 
assigned  the  share  of  each  ! 
colegatee  in  the  thing  be- 
queathed. Directions  given 
to  divide  the  thing  jointly 
disposed  of  into  equal  aliquot 
shares,  do  not  prevent  accre- 
tion from  taking  place. 

The  legacy  is  also  presum- 
ed to  be  made  jointly  when 
a  thing  which  cannot  be 
divided  without_4fitexiQiation 
is  bequeathed  by  the  same 
act  to  several  persons  gepar- 
ately. 

The  right  to  accretion  ap- 
plies also  to  gifts  inter  vivos 
made  in  favor  of  several  per- 
sons jointly,  when  some  of 
the  donees  do  not  accept,  — 
N.  1044,  1045.  —  C.  900  et  s., 
964. 

r  869.  A  testator  may  name 
legatees  who  shall  be  merely 
fiduciary  or  simply  trustees 
for  charitable  or  other  law- 
ful purposes  within  the  lim- 
its permitted  by  law;  he 
may  also  deliver  over  his 
property  for  the  same  ob- 
jects to  his  testamentary  ex- 
ecutors,  or   effect   such   pur- 

•  poses  by  means   of   charges 


imposed    upon    his    heirs    or 
legatees.  

870.  Payment  made  in 
good  faith  to  the  ostensible 
heir,  or  to  a  legatee  who  is 
in  possession  of  the  succes- 
sion, is  valid  against  the 
heirs  or  legatees  who  present 
themselves  afterwards;  sav- 
ing the  recourse  of  the  lat- 
ter against  him  who  has  re- 
ceived without  a  right  to  do 
so.  —  C.  1145. 

871.  Fruits  and  interest 
arising  from  the  thing  be- 
queathed accrue  to  the  ben- 
efit of  the  legatee  from  the  *""' 
time  of  the  death  of  the  tes-  ^ 
tator,  when  the  latten  has 
expressly  declared  in  the 
will  his  intention  to  that  ef- 
fect. 

Life-rents  or  pensions,  be- 
queathed by  way  of  main- 
tenance, also  begin  from  the 
date  of  the  testator's  death. 

In  all  other  cases,  fruits 
and  interest  do  not  accrue 
until  they  are  judicially 
demanded,  [or  until  the  deb- 
tor of  the  legacy  is  put  in 
default.!  —  N.  1015. 

872.  The  rules  concerning 
legacies  and  the  presump- 
tions of  the  testator's  inten- 
tion, as  well  as  the  meaning 
ascribed  to  certain  terms, 
give  way  to  the  formal  or 
otherwise  sufficient  expres- 
sion of  such  intention,  given 
in  another  sense  or  with  a 
view  to  different  effects.  The 
testator  may  derogate  from 
these  rules  in  all  that  is  not 
contrary  to  public  order,  to 
good  morals,  to  any  law  con- 
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taining  a  prohibition  or  some 
other  applicable  declaration 
of  nullity,  or  to  the  rights  of 
creditors  and  third  persons. 
—  C.  13,     3  V-" 

§    2.   —  OF   UNIVERSAL  LEGA- 
CIES    AND     LEGACIES     BY 

OENEBAL  TITLE. 

I 

873.  Universal  legacies  are 
testamentary  dispositions  by 
which  the  testator  gives  t» 
one  or  to  several  persons  the 
whnlfi  of  the  property  he 
leaves  at  his  death! 

»--^-A^egacies  are  only  by  gen- 
^••^ral  title  when  the  testator 
bequeaths  an  aliquot  part  of 
his  property,  as  a  half,  a 
third,  or  a  uuiversality.  sucli 
as  the  whole  of  his  moveable 
or  immoveable  property,  or 
the  whole  of  the  private 
property  excluded  from  the 
matrimonial  community,  or 
an  aliquot  part  of  any  such 
whole. 

All  other  legacies  are  by 
particular  title. 

The  exception  of  partic- 
ular things,  whatever  maybe 
their  number  or  value,  does 
not  destroy  the  character  of 
universal  legacies,  or  of  lega- 
cies by  general  title.  —  N. 
1003,  1010. 

874.  The  legatee  has  the 
same  delays  as  the  heir  to 
make  an  inventory  and  to 
deliberate.  If  he  have  not 
assumed  his  quality  within 
the  delays,  and  be  after- 
wards sued  for  the  debts  or 
charges  attached  to  his  leg- 
acy,  he   is   not    freed   from 


the  costs  by  his  renunciation, 
any  more  than  the  heir 
would  be.  —  C.  664  et  a.  — 
P.  177    $   1. 

875.  The  liability  of  a  uni- 
versal legatee,  or  of  a  lega- 
tee by  general  title,  or  by 
particular  title,  for  the  debts 
and  hypothecs,  is  explained 
in  the  title  Of  Successions, 
and,  in  certain  respects,  in 
the  present  section,  and  also 
in  the  title  Of  Usufruct.  — 
C.  472  et  s.,  735  et  s. 

876.  The  legatee  of  a  usu- 
fruct bequeathed  as  a  uni- 
versal legacy,  or  as  a  legacy 
by  general  title,  is  personal- 
ly liable  towards  the  credit- 
ors for  the  debts  of  the  suc- 
cession, even  for  the  princi- 
pal, in  proportion  to  what  he 
receives;  he  is  hypotheearily 
liable  for  whatever  claims 
affect  the  immoveables  in- 
eluded  in  his  share,  as  any 
other  legatee  by  the  same 
title,  and  with  the  same  re- 
course. The  valuation  is 
made  proportionately  be- 
tween him  and  the  proprietor 
in  the  manner  and  according 
to  the  rules  set  forth  in  ar- 
ticle 474.  —  C.  472  et  s. 

877.  A  testator  may 
change,  among  his  heirs  and 
legatees,  the  manner  and 
proportions  in  which  the  law 
holds  them  liable  for  the 
payment  of  the  debts  and 
legacies,  without  prejudice 
to  the  personal  or  hypotheca- 
ry action  of  the  creditors 
against  those  who  are  legal- 
ly subject  to  the  right  claim- 
ed, and  saving  the  recourse 


1'36 


OF  GIFTS  INTER  VIVOS  AND  BY  WILL. 


of  the  latter  against  those 
upon  whom  the  testator  im- 
posed the  obligation. 

878.  [Universal  legatees 
and  legatees  by  general  title 
cannot,  after  acceptance, 
free  themselves  from  per- 
sonal liability  for  the  debts 
and  legacies  imposed  upon 
them  by  law  or  by  the  will, 
without  having  obtained  ben- 
efit of  inventory;  they  are 
in  this  respect,  and  in  all 
that  concerns  their  admin- 
istration, the  rendering  of 
their  account  and  th«ir  dis- 
charge from  liability,  sub- 
ject to  the  same  rules,  as  the 
heir,  an-d  to  the  obligation  of 
registering. 

Legatees  by  particular 
title  upon  whom  the  will  im- 
poses debts  and  charges  of 
uncertain  extent,  may,  in  the 
same  manner  as  the  heir  and 
universal  legatee,  accept  only 
under  benefit  of  inventory.] 

—  C.  660  et  s.  —  P.  1405  et  s. 

879.  The  creditors  of  a 
succession  have  a  right  to 
the  separation  of  property 
against  a  legatee  liable  for 
a  debt,  in  the  same  manner 
as  against  an  heir,  for  the 
portion  in  which  he  is  liable. 

—  C.  743,  1990,  2106. 

I 

$  3.  —  OF  LEGACIES  BT  PAB- 
TICULAE    TITLE. 

880.  The  debts  of  a  testa- 
tor must  in  all  cases  be  paid 
in  preference  to  his  legacies. 

Particular  legacies  are 
paid  by  the  heirs,  or  univer- 
sal  legatees,   or  legatees  by 


general  title,  each  in  the 
proportion  for  which  he  is 
liable,  as  in  the  contribution 
to  the  debts,  and  the  legatee 
has  a  right  to  demand  the 
separation  of  property. 

If  the  legacy  be  imposed 
upon  one  particular  heir  or 
legatee,  the  personal  action 
of  the  legatee  by  particular 
title  does  not  extend  to  the 
others. 

The  right  to  a  legacy  does 
not  carry  with  it  a  hypothec 
upon  the  property  of  the  suc- 
cession, but  the  testator, 
whatever  may  be  the  form 
of  the  will,  may  secure  it  by 
a  special  hypothecation  re- 
quiring, as  regards  the  rights 
of  third  parties,  that  the 
will  be  registered.  —  N. 
1017.— C.  472,  743,  2110  ets. 
•  881.  [The  bequest  of  a 
thing  which  does  not^BeTong 
•to  the  testator,  whether  he 
was  aware  or  not  of  an- 
other's right  to  it,  is  void, 
even  when  the  thing  belongs 
to  the  heir  or  legatee  charg- 
ed with  the  payment  of  it. 

The  legacy  is  however 
valid,  and  is  equivalent  to 
the  charge  of  procuring  the 
thing  or  of  paying  its  value, 
if  such  appear  to  have  been 
the  intention  of  the  testator. 
In  such  ease,  if  the  thing 
bequeathed  belong  to  the 
heir  or  the  legatee  charged 
with  the  payment  of  it, 
whether  the  fact  was  known 
or  not  to  the  testator,  the 
particular  legatee  is  seized 
of  the  ownership  of  his  leg- 
acy. —  N.  1021. 
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882.  [If  the  thing  be- 
queathed belonged  to  the 
testator  for  a  part  only,  he  is 
presumed  to  have  bequeathed 
only  the  part  which  belonged 
to  him,  even  when  the  re- 
mainder belongs  to  the  heir 
or  principal  legatee,  unless 
his  intention  to  the  contrary 
is  manifest.] 

The  same  rule  applies  to 
the  bequest  made  by  one 
of  the  consorts  of  a  thing 
belonging  to  the  community; 
saving  the  right  of  the 
legatee  to  the  whole  of  the 
thing  bequeathed  under  the 
circumstances  enumerated  in 
the  title  concerning  mar- 
riage covenants,  and  general- 
Iv  in  the  case  of  the  foEow- 
ing  article.  —  C.  1293. 

883.  [If  the  testator  since 
the  making  of  the  will  have 
become,  wholly  or  in  part, 
owner  of  the  thing  bequeath- 
ed, the  legacy  is  valid  as  re- 
gards whatever  remains  in 
his  succession,  notwithstand- 
ing the  provisions  contained 
in  the  preceding  article;  ex- 
cepting the  case  in  which  the 
thing  remains  in  the  succes- 
sion only  by  reason  of  the 
nullity  of  a  subsequent  vo- 
luntary alienation  of  it  by 
the  testator.]  —  C.  897. 

884.  When  a  legacy  by 
particular  title  comprises  a 
universality  of  assets  and 
liabilities,  as  for  example  a 
certain  succession,  the  lega- 
tee of  such  universality  is 
held  personally  and  alone 
for  the  debts  connected  with- 
it,  without  prejudice  to  the 
rights  of  the  creditors  against 


the  heirs  and  universal  lega- 
tees or  legatees  by  general 
title,  who  have  their  recourse 
against  the  particular  lega- 
tee. 

885.  In  the  ease  of  insuf- 
ficiency of  the  property  •  of 
the  succession  or  of  the  heir 
or  legatee  liable  for  the  pay- 
ment, the  legacies  entitled  to 
preference  are  paid  first, 
and  the  remainder  is  then 
divided  rateably  among  the 
other  legatees  in  proportion 
to  the  value  of  their  respect- 
ive legacies.  Legatees  of  a 
certain  and  determinate  ob- 
ject take  it  without  being 
bound  to  contribute  to  the 
payment  of  the  other  legacies 
which  have  no  preference 
over  theirs.  —  N.  927,  928. 

886.  To  obtain  the  reduc- 
tion of  particular  legacies, 
the  creditors  must  first  have 
discussed  the  heir  or  legatee 
who  is  personally  bound,  and 
have  availed  themselves  in 
time  of  the  right  to  separa- 
tion of  property. 

The  creditors  exercise  this 
reduction  against  each  of  the 
particular  legatees  for  a 
share  only,  in  proportion  to 
the  value  of  his  legacy,  but 
the  particular  legatees  may 
free  themselves  by  giving  up 
the  particular  legacies  or 
their  value.  —  K  926. 

887.  Creditors  of  the  suc- 
cession, in  the  case  of  reduc- 
tion of  particular  legacies, 
have  a  (preferable  right  to  • 
the  thing  bequeathed,  over 
the  creditors  of  the  legatee, 
as  in  the  case  of  separation 
of  property. 
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A  particular  legatee  Buffer- 
ing such  reduction  has  his 
recourse  against  the  heirs  or 
legatees  who  are  personally 
liable,  and  is  substituted  by 
law  in  all  the  rights  of  the 
creditor  thus  paid. 

888.  When  an  immoveable 
bequeathed  has  been  increas- 
ed by  further  acquisitions  of 
property,  the  property  thus 
acquired,  even  if  it  be  con- 
tiguous, is  not  deemed  to 
form  part  of  the  legacy,  un- 
less from  its  destination  and 
the  circumstances  it  may  be 
presumed  that  the  testator 
intended  it  to  form  a  mere 
dependency,  constituting  with 
the  immoveable  bequeathed 
but  one  and  the  same  prop- 
erty. 

Buildings,  embellishments 
and  improvements  are  deem- 
ed to  be  adjuncts  of  the  thing 
bequeathed.  —  N.  1018,  1019. 

889.  [If  before  or  since  the 
will,  the  immoveable  be- 
queathed have  been  hypoth- 
ecated for  a  debt  of  the  test- 
ator remaining  still  due,  or 
even  for  the' debt  of  a  third 
person  whether  it  was  known 
or  not  to  the  testator,  the 
heir,  or  the  universal  legatee, 
or  the  legatee  by  general 
title  is  not  bound  to  dis- 
charge the  hypothec,  unless 
he  is  obliged  to  do  so  by  thn 
will.] 

A  usufruct  established 
upon  the  thing  bequeathed 
is  also  borne  without  re- 
course by  the  particular  j 
legatee.  The  same  rule  ap- 
plies to  servitudes.  I 

If  however    the    hypothec-  i 


ary  debt  of  a  third  person, 
of  which  the  testator  was 
ignorant,  affect  at  the  same 
time  the  particular  legacy 
and  the  property  remaining 
in  the  succession,  the  benefit 
of  division  may  reciprocally 
be  claiited.  —  N.  1020.  — 
C.  741.  7   ^  '>' 

890.  A  legacy  made  in 
favor  of  a  creditor  is  not 
deemed  to  be  in  compensa- 
tion of"  his  claim,  nor  that  in 
favor  of  a  servant  in  com- 
pensation of  his  wages.  — 
N.  1023. 

§   4.  —  OP  THE  SEIZIN  OF 
LEGATEES. 

•  891.  Legatees  by  whatever 
title,  are,  by  the  death  of  the 
testator,  or  by  the  event 
which  gives  effect  to  the 
legacy,  seized  of  the  right  to 
the  thing  bequeathed,  in  the 
condition  in  which  it  then  is, 
together  with  all  its  neces- 
sary dependeiicres~and  with 
the  right  to  obtain  payment, 
and  to  prosecute  all  claims 
resulting  from  the  legacy, 
without  being  obliged  to  ob- 
tain legal  delivery. — Jf.  1004, 
1005,  1006,  1011,  1014. 

SECTION   V. 

OF  THE  REVOCATION  AND 
LAPSE  OP  WILI.S  AND  LEG- 
ACIES. 

892.  Wills  and  legacies 
cannot  be  revoked  by  the 
testator  except: 

1.  By  means  of  a  Sybse- 
quent  will  revoking  them  ei- 
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ther  expresdy  or  by  the  jaa- 
ture  of  ita  dispositions; 

2.  By  means  of  a  notarial 
or  other  written  _Sisi,  by 
which  a  change  of  intention 
is  expressly  stated; 

3.  By  rnfi^-Tia  of  _theL  defir 
trjiCtion,  tearing    or  erasure 

t^ai-DQ-adeJn  the  form  deriv- 
ed from  thft'lajra  of  England. 
^f>1ibftTn,tfily  effected  by  him 
or  by  his  order,  with  the  in- 
tention of  revoking  it;  qjjd 
in   some  cases  bv  reasoa_of 


the  dertrnction  or  loss  oQhe 
will  ^y  a  fortuitous  event 
Kftc.nming  known  to^Mm.  as 
explained  in  the  third  sec- 
tion of  the  present  chapter; 
4.  By  his  alienation  of  the 
thing  bequeathe^,  — N.  1035. 

893,  The  revocation  of  a 
will  or  of  a  legacy  may  also 
be  demanded : 

1.  X)n  the  ground  of  the 
complicity  of  the  legatee  in 

>the  death  of  the  testator,  or 
'Jby  reason  of  grievous  in,iury 
done  to  his  memory,  in  the 
same  manner  as  in  the  case 
of  legal  succession,  or,^f  the 
legatee  hipdt^red  the  revoc- 
ation or  modification  oF~the 
will; 

2.  By  reason  of  the  resolu- 
tive condition; 

Without  prejudice  to  the 
causes  for  which  the  validity 
of  the  will  or  legacy  may  be 
impugned. 

The  subsequent  birth  of 
children  to  the  testator  does 
IlQi~affe«t  a  revocation. 

[Enmity  springing  up  be- 
tween  him  and    the  legatee 


does  not  establish  a  presuinp- 
tion  01  revocation.]  —  N. 
1046,  1047.  —  C.  610. 

894.  Subsequent  wills  which 
do  not  revoke  the  preceding 
ones  in  an  express  manner, 
annul  only  such  dispositions 
therein  as  are  inconsistent  ir^t^i^^-i 
with  or  contrary  to  those 
contained  in  the  later  wiUa. 

—  N.  1036. 

895.  A  revocation  contain- 
ed in  a  subsequent  will  re- 
tains its  full  effect,  although 
such  will  should  remain  in- 
operative by  the  reason  of 
the  incapacity  of  the  legatee 
or  of  his  refusal  to  accept. 

A  revocation  contained  in 
a  will  which  is  void  by 
reason  of  informality,  is  also 
void.  —  N.  1037.  —  C.  122i: 

896.  In  the  absence  of  ex- 
press  dispositions,  the  cir- 
cumstances and  the  indica- 
tions of  the  intention  of  the 
testator  determine  whether, 
upon  the  reyioeation  of  a  will 
which  revokes  another  will, 
the  former  will  revives. 

8977~[Eyery  alienation  by 
the  testator  of  the  right  of 
ownership,  inTTlir^tliingZbe- 
queathed,_  even  in  a  ease  of 
necessity,  or  by  f  orc&d  means, 
or  with  right  of  redemption 
reserved,  or  by  exchange, 
carries  with  it,  unless  he  haa 
otherwise  provided,  a  revoc- 
ation of  the  wiill  or  legacy 
for  all  that  has  been  thus 
disposed  of,  even  though,^f 
it  jvere^ voluntary,  the  aliena- 
tiqn~^  voidT] 
-^be  revocation  subsists  al- 
though  the  thing  should- -af- 
terwards have  returned  into 
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the  hands  of  the  testatot, 
[unless  he  appears  to  have 
intended  the  contrary.]  — 
N.  1038.  —  C.  883. 

898.  A     j)e'rson      cannot. 

otherwise   than    hy   thfi   effect 

of  gifts  in  contem_pilation_of 
death  made  by  contract  of 
raarfiage,' forego _liis  right^to 
dispose  of  his  property  by 
wilT^o^r  IsygifLJ^  conteni,pla- 
tion"oI  death,  or  to  revoke 
his  Xeetamp-ntarj  disposi- 
tions. Nor  can  a  person  sub- 
ject the  validTEy^of  any  fu- 
ture~wi'll  to  formalities,  ex- 
pressions or  signs  not  requir- 
ed by  law,  or  to  other  derog- 
atory clauses.  —  C.  823. 

899.  [Heirs  cannot  be  ex- 
cluded  from  euecessioois,  un- 

.l^ZIMlMLJI^clTidingitlem 
1s~clothed  with  alT  t^eform- 
alitTes_Qi^a^will.] 

900.  Every  testamentary 
disposition~Iaps¥s"Tr"TIie  per- 
son  in  whose  iavor  it  is  made 
do  not  survive  the  teistator. — 
N.  1039.  —  C.  838,  865,  868. 

901.  Every  testamentary 
disposition  made  undgLa  con- 
Jition  which  depends  on  an 
uncertain  event,  lapses  if  the 
legatee  die  before jheUulfil- 
memt_ort]ie_CQn'ditian.  —  N. 
1040. 

902.  Conditij?n^  which  are 
intended"  by  the  testator  to 
suspend  onlv  the  ^^TfPfutiftn  ftf 
a  disposition,  dp  not  prevent 
the  legatee  from  having  an 


The  loss  of  a  thing  be- 
queathed  which  happens  after 
the  death  of  the  testator 
falls  upon  the  legatee,  except 
cases  wherein  the  heir  or 
other  holder  may  be  respon- 
sible according  to  the  rules 
applicable  generally  to  things 
which  form  the  subject  of 
obligations.  —  N.  1042. 

904.  A  _testamentary  di_s- 
position  lapses^^  Jp&"  the 
legatee  re^pudiates  it  or  is 
incapable  of  rec.eiviiig  nn der 
iL_—  N.  1043. 

SECTION   VI. 

OF     TESTAMENTARY    EXEC- 
UTORS. 

905.  A  testator  may  name 
one  or  more  testamentary  ex- 
ecutors, [or  provide  for  the 
manner  in  which  they  shall 
be  appointed;  he  may  also 
provide  for  their  successive 
replacement.] 

Heirs  or  legatees  may  law- 
fully be  appointed  testa- 
mentary executors. 

Creditors  of  the  succession 
may  ibe  executors  without 
forfeiting  their  claims. 

Single  women  or  widows 
may  also  be  charged  with  the 
execution  of  wills. 

The  courts  and  judges  can- 
not appoint  noT  replace  tes- 
tamentary executors,  [except 
in  the  cases  specified  in  ar- 
ticle 924.] 

If  there  be  no  testamentary 
executors,  and  none  have 
been  appointed  in  the  man- 
ner in  which  they  may  be, 
the  execution  of  the  will  de- 
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volves  entirely  upon  the  heir 
or  the  iegxvtee  who  receives 
the  suocession.  —  N.  1025.  — 
C.  869,  923. 

906.  Married  women  cannot 
accept  testamentary  execu- 
torship without  the  consent 
of  their  husbands. 

Single  women  and  widows 
who  marry  while  they  are 
tesitamentary  executors,  do 
noit  forfeit  their  office  by 
mere  operation  of  law,  even 
though  they  have  entered 
into  community  of  property 
with  their  husbands,  but  they 
require  the  consent  of  the 
latter  to  continue  the  exer- 
cise of  such  office. 

A  testamentary  executrix 
separated  as  to  property  from 
her  husband,  either  by  con- 
tract of  marriage  or  by  judg- 
ment, may,  if  he  refuse  the 
consent  necessary  for  her  to 
aeceipt  or  to  exercise  the  of- 
fice, obtain  judicial  author- 
ization as  in  the  cases  provid- 
ed for  in  article  178.  —  N. 
1029.  —  C.  177. 

907.  Minors  cannot  act  as 
testamentary  executors,  even 
with  the  authorization  of 
their  tutors. 

Nevertheless  emancipated 
minors  may  do  so,  provided 
the  executorships  be  of  small 
importance  in  proportion  to 
their  means.  —  N.  1030. 

908.  The  incapacity  of  cor- 
porations to  execute  wills  is 
declared  in  the  first  book. 

Persons  who  compose  a 
corporaition,  or  such  persons 
and  their  successors,  may  be 
appointed  to  execute  wills  in 


iiy,  and  may  act  in  that  be- 
haJf  if  such  appear  to  have 
been  the  intention  of  the 
testator,  although  he  may 
have  designated  them  solely 
by  the  appellation  which  be- 
longs to  them  in 'their  cor- 
porate capacity. 

The  same  rule  a/pplies  to 
persons  designated  by  the 
title  which  belongs  to  their 
office  or  /position,  and  to  their 
successors.  —  C.  365. 

909.  Subject  to  the  pre- 
ceding provisions,  persons 
who  cannot  obligate  them- 
selves cannot  be  testamen- 
tary executors.  —  N.  1028. 

910.  No  person  can  be 
compelled  to  accept  the  of- 
fice of  testamentary  ex- 
ecutor. 

Its  duties  are  performed 
gratuitously,  unless  the  tes- 
tator has  provided  for  their 
remuneration. 

If  a  legacy  made  in  favor 
of  a  testamentary  executor 
have  no  other  cause  than 
such  remuneration,  and  he 
do  not  accept  the  office,  the 
legacy  lapses  by  reason  of 
the  failure  of  the  condition. 

If  he  accept  the  legacy 
thus  made,  he  is  presumed 
to  have  accepted  the  execu- 
torship. 

Testamentary  executors 
are  not  bound  to  be  sworn; 
nor  to  give  security,  unless 
they  have  accepted  with  that 
condition. 

They  are  not  liable  to  coer- 
cive imprisonment.  —  C.  981 
et  8.  —  P.  833    §  6. 
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cutor  who  has  accepted  the 
office  cannot  renounce  it 
[without  the  authorization  of 
the  court  or  of  a  _judge, 
which  may  be  granted  for 
sufficient  cause;  the  heirs 
and  legatees  and  other  exec- 
utors, if  there  be  any, 
beiag  present,  or  having 
been  duly  called. 

Difference  of  opinion  be- 
tween an  executor  and  the 
majority  of  his  co-executors, 
as  to  the  execution  of  the 
will,  may  constitute  a  suf- 
ficient cause.] 

912.  If  several  testamen- 
tary executors  have  been  ap- 
pointed, and  some  of  them 
only,  or  even  one  of  them 
alone,  have  accepted,  they 
or  he  may  act  alone,  unless 
the  testator  has  otherwise 
ordained. 

In  like  manner,  if  several 
have  accepted,  but  some  or 
one  only  of  them  survive,  or 
retain  the  office,  they  or  he 
may  act  alone  until  the 
others  are  replaced,  in  the 
cases  admitting  of  it,  unless 
the  testator  has  expressed 
himself  to  the  contrary. 

913.  If  there  be  several 
joint  testamentary  executors, 
with  the  same  duties  to 
perform,  they  have  all  equal 
powers  and  must  act  to- 
gether, unless  the  testator 
has  otherwise  ordained. 

[Nevertheless  if  any  of 
them  be  absent  those  who 
are  in  the  place  may  per- 
form alone  acts  of  a  conser- 
vatory nature  and  others  re- 
quiring dispatch.! 


The  executors  may  also  act 
generally  as  attorneys  for 
each  other,  unless  the  inten- 
tion of  the  testator  appears 
to  the  contrary,  and  subject 
to  the  responsibility  of  tho 
one  who  grants  the  power. 
The  executors  cannot  dele- 
gate generally  the  execution 
of  the  will  to  others  than 
their  co-executors,  but  they 
may  be  represented  by  attor- 
ney for  determinate  acts.     .. 

Executors  exercising  these^ 
joint  powers,  are  jointly  and 
severally   bound     to     render 
one   and   the    same   account,   iPC 
unless  the  testator  has  divid-     ^^ 
ed  their  functions  and  each        ^ 
of  them  has  kept  within  the     \ 
scope  assigned  to   him.  '^^'^ 

They  are  responsible  only  k^ 
each  for  his     share     for  the  ^^ 
property  of  which  they  took 
possession      in      their     joint     \1 
capacity,    and    for   the   pay- 
ment    of     the    balance  due, 
saving  the   distinct   liability 
of  such  as  are  authorized  to 
act  separately.  —  N.  1033.*^ 

914.  The  expenses  incur- 
red by  the  testamentary  ex- 
ecutor in  the  fulfilment  of 
his  duties  are  borne  by  the 
succession.  —  N.  1034. 

915.  A  testamentary  exec- 
utor may,  before  the  pro- 
bate of  the  will,  perform  acts 
of  a  conservatory  nature  or 
which  require  dispatch,  pro- 
vided he  obtains  such  pro- 
bate without  delay,  and  fur- 
nishes proof  of  it  when  re- 
quired. 

916.  The  testator  may 
limit  the    oblieation    incum- 
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bent  upon  the  executor  of 
making  an  inventory  and 
rendering  an  account  of  his 
administration,  and  even  free 
him  from  it  entirely. 

This  discharge  does  not  re- 
lease him  from  the  payment 
of  what  remains  in  his 
hands,  unless  the  testator  in- 
tended to  leave  him  the  dis- 
position of  the  property  with- 
out responsibility,  or  to  con- 
stitute him  legatee,  or  that 
the  terms  of  the  will  other- 
wise import  the  release  from 
payment. 

917.  [If,  having  accepted, 
a  test^-nentary  executor  re- 
fuse or  neglect  to  act,  or  dis- 
sipate or  waste  the  proper- 
ty, or  otherwise  exercise  his 
functions  in  such  a  manner 
ais  would  justify  the  disimiss- 
al  of  a  tutor,  or  if  he  have 
become  incapable  of  fulfil- 
ling the  duties  of  his  office, 
he  may  be  removed  by  the 
court  having  jurisdiction.] 

918.  Testamentary  execu- 
tors, for  the  purposes  of  the 
execution  of  the  will,  are 
seized  as  legal  depositaries 
q£  the  moyeablg_Broperty  of 
the  succession,  and  may 
claim  possession  of  it  even 
against  the  heir  or  legatee. 

This  seizin  lasts  for  a  year 
and  a  day  reckoning  from 
the  death  of  the  testator,  qj 
from  the  time  when  TEe_ex- 
eoutor  vrasJnQllI&ilger  pre- 
vented from  taking  posses- 
sion; — " 

When  his  duties  are  at  an 
end,  the  testamentary  exeeu- 
t'oir  must  render  an  account  to 


Ma. 


the  heir  or  legatee  who  re- 
ceives fie  Succession,  and 
pay  Elm  "over  the  balance  re- 
maining~lp"  his  handa.  —  N. 
102^7l?r3l. 

919.  The  testamentary  ex-'^ 
ecutor  must  cause  an  inven-  *' 
tory  to  be  made  after  notify- 
ing the  heirs,  legatees  and 
other  interested  persons  to 
be  present.  He  may  however 
perform  immediately  all  acts 
of  a  conservatory  nature  or 
which  require  despatch]  i/*»-JU— 

Se  attends  to  the  obse-  ^^^ 
qjiies  of  the  deceased.  ^  "^ 

He  procures  the  probata  v 
of  the  will  and  its  registra-  ^ 
tion  when  necessary. 

If  the  validity  of  the  will  ^  -f^ 
be  contested  he  may  becomp  «t-<»«*« 
a  party  to  support  it.  \  p  *^* 

He  pays  the  debts  and  dia-  "*}  »  <^ 

charges  the  particular  kg- 
aeies.  with  the  consent  of  the 
heir  or  of  the  legatee  who  re- 
ceives the  succession,  or,  af- 
ter calling  in  such  heir  or 
legatee,  with  the  authoriza- 
tion of  the  court. 

In  the  case  of  insufficien- 
cy, oT  monejgs  for  the  execu- 
tion of  the  will,  he_aiB-y,  with 
the  same  consent,  or  with 
the  same  authorization,  agU 
mgyeable  propeTfy  pf  _tTifl 
succession  to  the  amount  re- 
quired. The  heir  or  legatee 
may  however  prevent  such 
sale  by  tendering  the  amount 
required  for  the  execution  of 
the  will. 

The  testamentary  executor 
may  receive  the  debts  due 
and  may  sue  for  their  re 
covery. 
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He  mayjbe  sued  for  what- 
ever  falls  within  the  scope 
of  his  dutijes^  saving  his 
right  to  call  in  the  heir  or 
the  legatee.  —  N.  1031.  — 
C.  857  et  s.  —  P.  1364,  1387 
et  s.,  1430. 

920.  The  powers  of  a  tes- 
tamentary executor  do  not 
pass  by  mere  operation  of 
law  to  his  heirs  or  other  suc- 
cessors, who  are  however 
bound  to  render  an  account 
of  his  administration,  and  of 
whatever  they  may  them- 
selves have  actually  admin- 
istered. —  N",  1032. 

921.  The  testator  may 
modify,  restrict  or  extend  the 
powers,  the  obligations  and 
the  seizin  of  the  testamen- 
tary executor,  and  the  dura- 
tion of  his  functions.  He  may 
constitute  the  testamentary 
executor  an  administrator  of 
his  property,  in  whole  or  in 
part,  and  may  even  give  him 
the  power  to  alienate  it  with 
or  without  the  intervention 
of  the  heir  or  legatee,  in  the 
manner  and  for  the  purposes 
determined   by  himself. 

922.  A  testator  cannot  ap- 
point tutors  to  minors,  nor 
curators  to  persons  requiring 
their  assistance  or  to  sub- 
stitutions. 

If  he  have  assumed  to  ap- 
point persons  to  such  of- 
fices, the  specific  powers  giv- 
en to  the  persons  thus  nam- 
ed, and  which  he  might  have 
conferred  upon  them  without 
such  designation,  may  how- 
ever be  exercised  by  them  as 


executors  and  administrators 
of  the  will. 

The  testator  may  oblige 
the  heir  or  the  legatee,  in 
certain  cases,  to  take  the  ad- 
vice or  to  obtain  the  sanc- 
tion of  the  testamentary  ex- 
ecutors, or  of  other  persons. 
—  C.  249. 

923.  The  testator  may  pro- 
vide for  the  replacing  of 
testamentary  executors  and 
administrators,  even  succes- 
sively and  for  as  long  a  time 
as  the  execution  of  the  will 
shall  last,  whether  by  direct- 
ly naming  and  designating 
those  who  shall  replace  them 
himself,  or  by  giving  them 
power  to  appoint  substitutes, 
or  by  indicating  some  other 
mode  to  be  followed,  not  con- 
trary to  law.  —  C.  905. 

924.  [If  the  testator  desire 
that  the  appointment  or  the 
replacement  should  be  made 
by  the  courts  or  judges,  the 
powers  necessary  for  such 
purpose  may  be  exercised 
judicially,  the  heirs  and 
legatees  interested  being 
first  duly  notified. 

When  testamentary  execu- 
tors and  administrators  have 
been  named  by  the  will,  and, 
in  consequence  of  their  re- 
fusal to  accept,  or  of  their 
powers  having  ceased  with- 
out their  being  replaced,  or 
of  unforeseen  circumstances, 
none  of  them  remain,  and  it 
is  impossible  to  replace  them 
under  the  terms  of  the  will, 
the  judges  and  the  courts 
may  likewise  exercise  the 
powers   necessary    to    do    so, 
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provided  it  appears  that  the 
testator  intended  the  execu- 
tion and  administration  of 
the  will  to  continue  indepen- 
dently of  the  heir  or  of  the 
legatee.]  —  C.  905. 

CHAPTER  FOURTH. 

OF   SUBSTITUTIONS. 

SECTION  I.  * 

RULES  CONCERNING  THE  NA- 
TURE AND  FORMS  OF  SUB- 
STITUTIONS. 

925.  'i'here  are  two  kinds 
of  substitutions: 

Vulgar  substitutions  is 
that  by  which  a  person  is 
called  to  take  the  benefit  of 
a  disposition  in  the  event  of 
its  failure  in  respect  of  the 
person  in  whose  favor  it  is 
first  made. 

.  Fiduciary  substitutions  is 
that  in  which  the  person  re- 
ceiving the  thing  is  charged 
to  deliver  it  over  to  another 
either  at  his  death  or  at 
some  other  time. 

Substitution  takes  its  ef- 
fect by  operation  of  law  at 
the  time  fixed  upon,  without 
the  necessity  of  any  delivery 
or  other  act  on  the  part  of 
the  person  charged  to  deliver 
over.  —  N.   896. 

926.  Fiduciary  substitu- 
tions include  vulgar  sub- 
stitutions without  any  ex- 
pressions to  that  effect  being 
necessary. 

Whenever  the  viilgar  is  ex- 
pressly joined  to  the  fiducia- 


ry, to  meet  particular  cases, 
the  substitution  is  called 
compendious. 

When  the  term  substitu- 
tion is  used  alone,  it  applies 
to  the  fiduciary,  with  the 
vulgar  attached  to  it,  unless 
the  nature  or  terms  of  the 
disposition  indicate  the  vul- 
gar alone.  —  C.  93.3. 

927.  The  person  charged  to 
deliver  over  is  called  tne  in- 
stitute, and  the  one  who  is 
entitled  to  take  after  him  is 
called  the  substitute.  When 
there  are  several  degrees  in 
the  substitution,  the  sub- 
stitute who  receives  under 
the  obligation  of  delivering 
over  becomes  in  turn  an  in- 
stitute with  regard  to  the 
substitute  who  comes  next. 

928.  A  substitution  may  ex- 
ist although  the  term  U3U- 
fnict  be  used  to  express  the 
right  of  the  institute.  In  gen- 
eral tie  whole  tenor  of  the 
act  amd  the  intention  which 
it  sufficiently  expresses  are 
considered,  rather  than  the 
ordinary  acceptation  of  par- 
ticular words,  in  order  to 
determine  whether  there  is 
substitution  or  not.  —  N. 
896,  1048.  —  C.  443. 

929.  Substitutions  may  be 
created  "by  gifts  inter  vivos, 
made  in  contracts  of  mar- 
riage or   otherwise,  'by  gifts 

in^ contemplation     of     death 

made  \n  contracts  of  mar- 
riage, or  by  will. 

The  capacity  of  the  per- 
sons is  governed  in  each  case 
by  the  nature  of  the  act. 

The       disposition       which 
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creates  the  substitution  may 
bejconditional  like  any  other 
gift  or  legacy. 

Substitutions  may  be  ap- 
pended to  dispositions  that 
are  either  universal,  or  by 
general  title,  or  by  partic- 
ular title. 

The  substitute  need  not 
be  present  at  the  gift  intei- 
vivos  which  creates  the  sub- 
stitution in  his  favorj  he 
need  not  even  have  been 
born  nor  conceived  at  the 
time  of  the  act.  —  C.  772. 

930.  Substitutions  made  by 
contract  of  marriage  are  ir- 
revocable like  gifts  made  in 
the  same  manner. 

Substitutions  made  by 
other  gifts  inter  vivos  may 
be  revoked  by  the  donor,  not- 
withstanding the  acceptance 
by  the  institute  for  himself, 
[so  long  _as  they  have  not 
opened;  unless  they  have 
been  accepted  by  the  sub- 
stitute, or  in  his  behalf, 
either  formally  or  m  an 
equivalent  manner,  as  in 
gifts  in  general.] 

The  acceptance  made  for 
themselves,  by  institutes, 
even  when  they  are  strangers 
to  the  donor,  also  renders  ir- 
revocable the  substitution  in 
favor  of  their  children  born 
or  to  be  born. 

The  revocation  of  a  sub- 
stitution, when  it  is  allowed, 
cannot  prejudice  the  in- 
stitute nor  his  heirs  by  de- 
priving them  of  the  possible 
benefit  of  the  lapse  of  the 
substitution,  or  otherwise. 
On     the     contrary,    and    al- 


though the  substitute  might 
have  received  but  for  the  re- 
vocation, such  revocation 
goes  to  the  profit  of  the  in- 
stitute and  not  of  the  grant- 
or, unless  the  latter  has 
made  a  reservation  to  that 
effect  in  the  act  creating  the 
substitution. 

Substitutions  by  mlljiay  ^^ 
be  revoked  like  all  other  tes- 
tamentary dispositions. 

931.  Moveable  property  as 
well  as  immoveables  may  be 
the  suSject  of  substitutions. 
Unless  corporeal  moveables 
are  subjected  to  a  different 
disposition  they  must  be  pub- 
licly^ sold  and  their  price  be 
invested^  for  the  purposes  of 
the  substitution. 

Ready  money  must  aOso  be 
invested  in  the  same  manner. 

The  investment  must  in  all 
cases  be  made  in  the  name  of 
the  substitution.  —  N.  1062, 
1063,  1064,  1065.  —  C.  943, 
953  $  5,  981. 

932.  [Substitutions  created 
by  will  or  by  gift  inter  vivos 
cannot  extend  to  more  than 
two  degrees  exclusive  of  the 
institute.]  —  N.  1049. 

"933.  The  rules  concerning 
legacies  in  general  also  gov- 
ern in  matters  6f~su^titu- 
tjon,  in  so  far  as  they  are 
applicable,  save  in  excepted 
cases. 

Substitutions  by  gift  inter 
vivos,  like  those  created  by 
will,  are  subject  to  the  same 
rules  as  legacies,  as  to  their 
opening,  and  after,  they  have 
oipened.  Whatever  relates  to 
the  form  of  the  act,  and  the 
acceptance  and  prehension  of 
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the     property     by    the    first  ' 
donee,  remains  subject  to  the  < 
rule«   whici  beQong  to   gifts 
inter  vivos. 

An  acceptance  by  the  first 
institute  under  the  giit  is 
sufficient  for  the  substitutes, 
if  they  avail  themsedves  of 
the  disiposition,  and  if  it  have 
not  been  validly  revoked.        ! 

If  the  gift  inter  vivos  lapse 
in  consequence  of  repudia- 
tion or  for  want  of  accept- 
ance on  the  part  of  the  first 
donee,  Sduciary  substitution 
does  not  take  place,  nor  does 
the  vulgar  unless  the  donor 
has  so  provided. 

934.  The  testator  may  im- 
pose a  substitution  either 
upon  the  donee  or  the  leg- 
atee whom  he  benefits,  or 
upon  his  heir  on  account  of 
what  he  leaves  him  as  such. 
—  N.  1048,  1049. 

935.  The  donor  in  an  act 
inter  vivos  cannot  subsequent- 
ly create  a  substitution  of  the 
property  he  has  given,  even 
in  favor  of  the  children  of 
the  donee. 

Jfor  can  he  reserve  the 
right  of  doing  so,  except  it 
be  in  a  contract  of  marriage. 
The  grantor  may  however 
reserve  to  himself,  in  all 
cases,  the  right  to  determine 
the  proportions  in  which  the 
substitutes  shall  receive. 

Nevertheless  the  donor  or 
testator  may,  in  a  new  gift 
inter  vivos  of  other  property 
to  the  same  person,  or  in  a 
will,''create_a  substitution  of 
the  property  given  uncon- 
ditionally in  the  first  gift  ; 
such  a  substitution  takes  ef- 


fect only  by  virtue  of  the  ac- 
ceptance of  the  subsequent 
disposition  of  which  it  forms 
a  condition,  and  does  not 
prejudice  the  rights  acquired 
by  third  parties.  —  N.  1052. 

936.  Children  who  are  not 
called  to  the  substitution, 
but  are  merely  named  in  the 
condition  without  being 
charged  to  deliver  over  to 
others,  are  not  deemed  to  be 
included  in  the  disiposition. 

937.  In  substitutions,  as  in 
other  legacies,  rejOT^esentation 
does  not  take  place,  unless 
the  testator  has  ordained 
that  the  property  shall  pass 
in  the  order  oi  le^timate 
successions,  or  his  intention 
to  that  effect  is  otherwise 
manifest,  —  N.  1053. 

SECTION  II. 

OF      THE      HEGISTBATION      OF 
SUBSTITUTIONS. 

938.  Besides  the  effeet  of 
registration  or  of  the  omis- 
sion to  register,  as  regards 
gifts  and  wills  respectively 
as  such,  any  of  these  acts 
containing  fiduciary  substitu- 
tions, either  in  respect  of 
moveable  or  immoveable 
property,  must  be  registered 
in  the  interest  of  the  sub- 
stitutes and  of  third  parties. 

Substitutions  in  the  direct 
line  in  contracts  of  marriage, 
and  those  in  respect  of  cor- 
poreal moveables  accompanied 
witb  actual  delivery  to  the 
first  donee  are  not  exempt 
from  registration. 

The  failure  to  register  Bub- 
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titutions  operates  in  favor  of 
third  parties,  to  the  prejudice 
of  the  substitutes,  though 
the  latter  be  minors,  or  in- 
terdicted, or  not  yet  born, 
amd  even  agaanst  marjied 
women,  and  they  cannot  be 
relieved  from  it;  saving  their 
recourse  against  those  whose 
duty  it  was  to  procure  the 
registration.  —  N.  1069.  — 
C.  807,  808,  2108,  2109. 

939.  The  want  of  registra- 
tion may  be  invoked  against 
the  substitution  by  all  par- 
ties interested  who  are  not 
within  some  particular  ex- 
ception. —  N.  941,  1070.  — 
C.  942. 

940.  Neither  the  grantor, 
nor  the  institute,  nor  their 
heins  or  universal  legatees, 
can  avail  themselves  of  the 
want  of  registration,  but  it 
may  be  invoked  by  those  who 
have  acquired  from  them  in 
good  faith  by  a  particular 
title,  whether  onerous  or 
gratuitous,  and  by  their 
creditors.  —  N.  941,  1070, 
1072. 

941.  The  registration  of 
acts  containing  substitutions 
takes  the  place  of  their,  in- 
scription in  the  offices  of  the 
courts,  and  of  their  judicial 
publication,  which  formail- 
ities  are  abolished. 

Such  registration  must  be 
effected"  within  six  months 
from  the  date  of  the  gift 
inter  vivos,  or  from  the  deiath 
of  the  testator.  The  effect  of 
the  registration  of  gifts  inter 
vivos  within  such  deilay,  as 
regards  third  parties  whose 
claims  are  registered,  is  ex- 


plained in  the  title  Of  Regis- 
tration of  real  rights.  As  re- 
gards all  other  parties,  and 
in  cases  of  substitution  by 
will,  registration  within  the 
same  delays  has  a  retroactive 
effect  to  the  time  of  the  gift, 
or  to  that  of  the  death.  If  it 
take  place  subsequently,  its 
effect  commences  only  from 
its  date. 

Nevertheless  the  special 
delays  established,  as  re- 
gards wills,  for  the  cases 
w'Eere  the  testator  dies  be- 
yond Canada,  or  where  the 
deed  has  been  concealed,  ap- 
ply with  equal  retroactive  ef- 
fect to  the  substitution  con- 
tained in  the  will  in  such 
cases. 

Substitutions  affecting  im- 
moveables must  be  registered 
in  the  registry  office  of  the  # 
division  in  which  tTiey  are  A* 
situated,  and  also,  when  they 
are  created  by  gifts  made  in 
contemplation  of  death,  or 
by  will,  at  the  registry  office 

of      the      domicale of      the 

grantor. 

If  it  affect  nioveable  prop- 
erty,  it  must  be  registered  in 
the  registry  office'  of  the 
division  of  which  the  donor 
lat  the  time  of  the  donation, 
or  the  testator  at  the  time  of 
his  death,  had  his  domicile. — 
N.  1069.  —  C.  804,  2083,.  2092, 
2110  et  8. 

942.  The  following  persons    * 
are    bound    to    register  bu1# 
stitutions,     when     they     are 
aware    of    their     existejice, 
namely: 

1.  The  institute  who  ac- 
cepts the  gift  or  legacy. 
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2.  The  substitute  of  age, 
who  is  himself  charged  to 
delliver  oyer. 

3.  Tutors  or  curators  of  the 
institute  or  of  the  substi- 
tutes, and  the  curator  to  the 
substitution. 

4.  The  husband  for  his  -wife 
who  is  so  bounds 

Those  who  are  bound  to 
effect  the  registration  of  the 
substitution,  and  their  heirs 
and  universal  legatees,  or 
legatees  by  general  title,  can- 
not avail  themselves  of_the 
want  of  puch  registration. 

The  institute  who  has  Jie- 
glected  to  register  is  more- 
over    subject to     lose the 

fruits,  as  m  {He  case  of 
neglect  to  have  an  inventory 
made.  —  N.  941,  1069,  1070, 
1072,  1073.  —  C.  939. 

943.  The  acts  and  declara- 

tion^  of investment   of~T])e 

moneys  belonging  to  the  sub- 
sBTution  must  also  be  regis- 
tered within  six  months  from 
their  date. 

SECTION   III. 

OF       SUBSTITUTIONS       BEFORE 
THEIR    OPENING. 

944.  The  institute  holds  the 
property  as  proprietor,  sub- 
ject to  the  obligation  of  de- 
livering over,  and  without 
prejudice  to  the  rights  of  the 
substitute. 

945.  AJJ  substitutes,  born 
anK^iUPborn,  are  represented 
is  alT^nventories  and  parti- 
tions  by  a  curator  to  the  Btib- 
stitution,  appoThfed  in  the 
m¥nner     established     as     re- 


gards tutors.  The  curator  to 
the  substitution  attends  to 
the  interest  of  such  sub- 
sfitures  and  represents  them 
in  all  cases  in  which  hisin- 
tefvention  is  requisite  or 
pfofjer: 

T^ae  in8titute_who  neglects 
to  demanki  this  nqmlnatlon 
may~t)B  decJgfed  to  have^r- 
feated  in  favor  oj  the  sub- 
stitute' the  benefit  oTthe^is- 
posltion^ 

—  3C11  persona  who  are  com- 
petent to  deanand~  the  gp- 
poihtment  of  a  tutor  to  a 
mrnor  of  the  same — family, 
may  also_demiand  the  jicunin- 
a:tion"of  a  curator  to  the  sub- 
stitu<tiohT~—  rRr~fc}.  (i;  art. 
580&.  —  N.  1055,  1056,  1057. 

—  C.  250  et  s.,  347  et  s.,  922. 

—  P.  1331,  1340. 

946.  The  institute  is  bound, 
within  three  months  to  have 
an  inventory  made  at  his 
own  expense  of  the  property 
comprised  in  the  substitu- 
tion, as  well  as  a  valuation 
of  the  moveable  effects,  if 
they  have  not  already  been 
included  as  such  and  vaUued 
likewise  in  a  general  inven- 
tory of  the  property  of  the 
succession,  made  by  other 
persons.  Ml  persons  interest- 
ed must  either  be  present  or 
have  been  notified  to  that 
effect. 

In  default  of  the  institute, 
the  substitutes,  their  tutors 
or  curators,  and  the  curator 
to  the  substitution  have  the 
rdght,  and  are  bound,  except 
the  substitutes  when  they  are 
not  obliged  to  deliver  ..over, 
to  oauise  such  inventory  to  be 
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made  at  the  expense  of  the 
institute,  after  notifying 
him,  and  all  others  interest- 
ed, to  be  present. 

So  long  as  th-e  institute 
faiJs  to  have  such  inventory 
and  valuation  made  he  is  de- 
prived of  the  fruits.  —  N. 
1058,  1059,  1060.  —  P.  1387 
et  s. 

947.  The  instdtute  performs 
I    all  the  acts  that  are  neces- 
sary for  the  preservation  of 
the  property. 
,-)     He  is  liable  on  his  own  ac- 
'  count   for   all    rights,   rents, 
charges  and  arrears    fialling 
due  within  his  time. 

He  makes  all  paynnents, 
receives  moneys  due  and  re- 
imbursements, invests  capital 
sums  and  exercises  before  the 
courts  all  the  powers  neces- 
sary for  these  purposes. 

For  the  same  purposes  he 
makes  the  necessary  advan- 
ces for  law  expenses  and 
other  necessary  disburse- 
ments of  an  extraordinary 
nature,  the  amount  of  which 
is  refunded  to  him  or  his 
heirs,  either  in  whole  or  in 
part,  according  to  what  ap- 
pears to  be  equitable  at  the 
time  when  he  delivers  over. 

If  he  have  redeemed  rents 
or  paid  the  principal  of  debts 
due,  without  having  been 
charged  to  do  so,  he  and  his 
heirs  have  a  right  to  be  paid 
back,  at  the  same  time,  the 
moneys  so  disbursed,  without 
interest. 

If  such  redemption  or  pay- 
ment have  been  made  in  anti- 
cipation without  sufficient 
reason,  and  would  not  have 


been  demandaWe  at  the  time 
of  the  opening,  the  substitute 
need  not,  until  the  time  when 
they  would  have  become  ex- 
igible, do  more  than  pay  the 
rents  or  interest.  —  N.  1066, 
1067.  —  P.  946. 

948.  The  rules  concerning 
indivision  set  forth  in  the 
title  Of  Successions,  apply 
equally  to  substitutions,  save 
the  provisional  nature  of  the 
partition  while  they  last. 

In  the  case  of  forced  sale 
of  immoveables,  or  any  other 
lawful  alienation  of  the  prop- 
erty comprised  in  a  substitu- 
tion, and  in  the  case  of  re- 
demiptdon  of  rents  or  capital 
sums,  the  institute,  or  the 
testamentary  executors  au- 
thorized to  administer  in  his 
place,  are  bounid  to  invest 
the  price,  in  the  interest  of 
the  substitutes,  with  the  con- 
sent of  all  parties  interested; 
or  upon  the  refusal  of  such 
parties,  the  investment  is 
made  under  judicial  author- 
ization, obtained  after  due 
notice  to  them  being  given. 
N.  1065.  —  C.  943,  9810  ets. 

949.  The  obligation  of  de- 
livering over  the  property  of 
the  substitution  in  an  un- 
diminished state,  and  the 
nullity  of  all  his  acts  in  con- 
travention thereof,  do  not 
prevent  the  institute  from 
hypothecating  or  alienating 
such  property,  without  pre- 
judice to  the  rights  of  the 
substitute,  who  takes  it  free 
from  all  hypothecs,  charges 
or  servitudes,  and  even  from 
the  continuation  of  lease,  un- 
less his  right  has  been  pres- 
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cribed  according  to  the  rules 
contained  in  the  title  Of 
Prescription,  or  unless  a  third 
party  has  a  right  to  avail 
himself  of  the  want  of  reg- 
istration of  th-e  substitution. 
—  C.  2205,  2207. 

950.  Forced  saJes  under  ex- 
ecution, or  by  licitation,  are 
likewise  dissolved  in  favor  of 
the  substitute  by  the  opening 
of  the  substitution,  if  it  have 
been  registered,  unless  the 
sale  comes  within  ooe  of  the 
oases  mentioned  in  article 
953.  —  P.  781,  785. 

951.  The  institute  cannot 
conipouTd  as  to  the  owner- 
ship of  the  property  in  such 
a  manner  as  to  bind  the  sub- 
stitute, except  in  cases  of 
necessity,  when  the  interests 
of  the  latter  are  concerned, 
and  after  being  judfcially 
authorized  in  the  manner  re- 
quired for  the  sale  of  prop- 
ertv  belonging  to  minors.  — 
C.  351.  —  P.  1.341  et  s. 

952.  The  grantor  may  in- 
definitely allow  the  aliena- 
tion of  the  property  of  the 
substitution,  which  takes 
place,  in  such  case,  only 
when  the  alienation  is  not 
made. 

953.  The  final  alienation  of 
the  property  of  a  substitution 
may  moreover  be  validly  ef- 
fected while  the  substitution 
lasts: 

1.  By  expropriation  for 
public  purposes  or  in  virtue 
of  some  special  law; 

2.  By  forced  judicial  sale 
on  account  of  a  debt  due  by 
the  grantor,  or  of  hypothec- 


ary claims  anterior  to  his 
possession.  The  obligation  of 
the  institute  to  discharge  the 
debt  or  hypothec  does  not 
prevent  the  sale  from  being 
valid  in  this  case  against 
the  substitution,  but  the  in- 
stitute is  liable  towards  the 
substitute  for  all  damages; 

3.  With  the  consent  of  all 
the  substitutes,  when  they 
are  in  the  exercise  of  their 
rights.  K  some  of  them 
only  have  consented,  the 
alienation  holds  good  as  re- 
gards them,  without  pre- 
judicing the  others; 

4.  When  the  substitute  as 
heir  or  legatee  of  the  in- 
stitute is  answerable  to  the 
purchaser  for  the  eviction; 

5.  As  regard  moveable 
things  sold  in  conformity 
with  section  1  of  this  chap- 
ter. —  C.  931,  1590. 

953a.  The  substituted  prop- 
erty may  likewise  be  defin- 
itively alienated  during  the 
substitution,  on  the  following 
conditions: 

1.  Such  alienation  must  be 
to  the  advantage  of  the  in- 
stitute and  of  the  substitute. 

2.  The  institute  and  cura- 
tor must  be  authorized  by 
the  court,  by  observing  the 
formalities  prescribed  in  ar- 
ticles 1341  to  1361,  inclusive- 
ly, of  the  Code  of  Civil  Pro- 
cedure. 

3.  The  purchase  price  must 
be  employed  in  accordance 
with  the  judge's  order,  either 
in  paying  the  debts  of  the 
substitution  or  upon  im- 
moveable    property    in    this 
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Province,  or  on  first  priv- 
ilege or  first  hypothec  upon 
immoveable  property  in  this 
Province,  valued  at  not  more 
than  three-fifths  of  the  muni- 
cipal valuation,  which  valua- 
tion must  be  confirmed  by 
an  expert. 

4.  If  the  purchase  price  be 
employed  at  the  same  time 
as  the  sale  of  the  substituted 

;  immoveable,  the  purchaser 
^  of  the  property  is  bound  to 
see  to  its  employment,  and  he 
shall  pay  the  purchase  price, 
as  the  case  may  be,  into  the 
hands  of  the  vendor  of  the 
immoveable  purchased  to  ac- 
quit the  purchase  price  of 
the  latter  or  into  the  hands 
of  the  borrower,  and  this 
employment  and  the  judge's 
order  must  be  mentioned  in 
the  acquittance  of  the  pur- 
chase price  of  the  substituted 
immoveable,  in  order  to  ren- 
der the  said  acquittance 
valid. 

5.  If  the  employment  of 
the  purchase  price  be  not 
made  at  the  time,  the  said 
purchase  price  shall  be  de- 
posited by  the  purchaser,  as 
a  judicial  deposit,  in  the 
hands  of  the  prothonotary  of 
the  Superior  Court  of  the 
district  where  the  immove- 
able sold  is  situated,  and  the 
prothonotary  shall  hold  the 
deposit  subject  to  the  em- 
ployment thereof  under  the 
provisions  of  this  article. 

6.  The  immoveables  ac- 
quired by  the  institute  or 
the  purchase  price  invested 
in  mortgage,  as  the  case  may 


be,  are  subject  to  the  sub- 
stitution in  the  same  manner 
as  the  immoveable  sold. 

7.  The  reimbursement  of 
any  capital  loaned  according 
to  the  provisions  hereof  shall 
be  made  to  the  prothonotary 
of  the  Superior  Court  of  the 
district  where  the  substitut- 
ed property  was  situated, 
who  shall  receive  such  capi- 
tal as  a  judicial  deposit  and 
cannot  pay  it  out  except  on 
a  judge's  order  authorizing 
a  new  investment,  unless 
such  new  investment  has 
been  authorized  by  the  judge 
before  the  reimbursement 
took  place. 

8.  In  the  case  of  judicial 
deposit,  the  acquittance  giv- 
en by  the  prothonotary  shall 
be  final  and  shall  authorize 
the  registrar  to  effect  any 
necessary  radiation. 

9.  The  costs  incurred  for 
the  sale  and  investment  of 
the  purchase  price  shall  be 
borne  by  the  institute."  — 
61  v.,  c.  44,  s.  1. 

954.  [The  wife  of  the  in- 
stitute has  no  subsidiary  re- 
course against  the  property 
of  substitutions  for  the  se- 
curing of  her  dower  or  her 
dowry.]  —  N.  1054. 

955.  If  the  institute  deter- 
iorate, waste  or  dissipate  the 
property,  he  may  be  compel- 
led to  give  security  or  to  al- 
low the  substitute  to  be  put 
in  possession  of  it  as  a 
sequestator.  —  C.  1824. 

956.  The  substitute  may, 
while  the  substitution  lasts, 
dispose  by  act  inter  nivos  or 
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by  will,  of  his  eventual  right 
to  the  property  of  the  sub- 
stitution, subject  to  the  con- 
tingency of  its  lapsing,  and 
to  its  ulterior  effects  if  it 
continue  beyond  him. 

The  substitute  or  his  re- 
presentatives may,  before  the 
opening,  perform  all  acts  of 
a  conservatory  nature  con- 
nected with  his  eventual 
right,  whether  against  the 
institute  or  against  third 
persons.  —  C.  2207.  —  P.  946. 

957.  The  substitute  who 
dies  before  the  opening  of 
the  substitution  in  his  favor, 
or  whose  right  to  it  has 
otherwise  lapsed,  does  not 
transmit  such  right  to  his 
heirs,  any  more  than  in  the 
case  of  any  other  unaccrued 
legacy.  —  C.  901. 

958.  As  regards  the  repairs 
which  the  institute  is  bound 
to  make,  and  the  reimburse- 
ments he  or  his  heirs  may 
claim  for  the  improvements 
he  has  made,  the  same  rules 
apply  as  are  laid  down  for 
the  emphyteutic  lessee  in 
articles  581  and  582. 

959.  Judgments  obtained 
by  third  parties  against  the 
institute  cannot  be  impugn- 
ed by  the  substitutes,  on  the 
ground  of  the  substitution, 
if,  in  the  same  suits,1they,  or 

■^heir  tutors  or  •'curators,  or 
*)the  curator  to  the  substitu- 
tion, besides  the  executors 
and  administrators  of  the 
will,  if  there  were  any  in 
function,  were  impleaded. 

If  the  substitutes,  or  those 
who  may  be  thus  impleaded 


in  their  place,  have  not  been 
included  in  the  suit,  such 
judgments  may  be  impugned, 
whether  the  institute  has  or 
has  not  contested  the  action 
brought  against  him. 

960.  The  institute  may,  but 
without  prejudice  to  his 
creditors,  deliver  over  the 
property  in  anticipation  of 
the  appointed  term,  unless 
the  delay  is  for  the  benefit 
of  the  substitute.  —  N.  1053. 

SECTION   IV. 

OF  THE  OPENING  OF  SUB- 
STITUTIONS AND  THE  DE- 
LIVERING OVER  OF  THE 
PROPERTY. 

961.  When  no  period  is 
assigned  for  the  opening  of 
a  substitution  and  the  deliv- 
ering over  of  the  property, 
they  take  place  at  the  death 
of  the  institute.  —  N.  1053. 

962.  The  substitute  takes 
the  property  directly  from 
the  grantor  and  not  from 
the   institute. 

The  substitute,  by  the 
opening  of  the  substitution 
in  his  favor,  becomes  imme- 
diately seized  of  the  proper- 
ty in  the  same  manner  as 
any  other  legatee;  he  may 
dispose  of  it  absolutely  and 
transmit  it  in  his  succession, 
if  he  be  not  prohibited  from 
doing  so,  or  if  the  substitu- 
tion do  not  continue  beyond 
him. 

963.  If  by  reason  of  a 
pending  condition  or  some 
other  disposition  of  the  will. 
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the  opening  of  the  substitu- 
tion do  not  take  place  im- 
mediately upon  the  death  of 
the  institute,  his  heirs  and 
legatees  continue,  until  the 
opening,  to  exercise  his 
rights,  and  remain  liable  for 
his  obligations. 

964.  The  legatee  who  is 
charged  as  a  mere  trustee,  to 
administer  the  property  and 
to  employ  it  or  deliver  it 
over  in  accordance  to  the 
will,  even  though  the  terms 
used  appear  really  to  give 
him  the  quality  of  a  proprie- 
tor subject  to  deliver  over, 
rather  than  that  of  a  mere 
executor  or  administrator, 
does  not  retain  the  property 
in  the  event  of  the  lapse  of 
the  ulterior  disposition,  or  of 
the  impossibility  of  applying 
such  property  to  the  pur- 
poses intended,  unless  the 
testator  has  manifested  his 
intention  to  that  effect.  The 
property  in  such  cases  passes 
to  the  heir  or  the  legatee  who 
receives  the  succession.  —  C. 
869. 

965.  The  institute  or  his 
heirs  deliver  over  the  prop- 
erty together  with  its  acces- 
sories; they  render  the  fruits 
and  interest  accrued  since 
the  opening,  if  they  have  re- 
ceived them,  unless  the  sub- 
stitute, after  being  put  in 
default  to  accept  or  repu- 
diate the  legacy,  has  failed 
to  assume  his  quality. 

966.  [If  the  institute  were 
a  debtor  or  a  creditor  of  the 
grantor,   and  in  consequence 


of  his  accepting  as  heir,  as 
universal  legatee,  or  as  leg- 
atee by  generail  title,  con- 
fusion take  place  so  as  to 
destroy  his  debt  or  his  claim, 
such  debt  or  claim,  notwith- 
standing such  confusion 
which  is  deemed  to  be  only 
temporary,  revives  between 
the  substitute  and  the  in- 
stitute or  his  heirs,  when  the 
property  comes  to  be  deliver- 
ed over;  except  as  to  in- 
terest up  to  that  time  for 
which  the  confusion  still 
holds. 

The  institute  or  his  heirs 
are  entitled  to  the  separa- 
tion of  property  in  the  pros- 
ecution of  their  claim,  and 
may  retain  the  property  un- 
til they  are  paid.] 

967.  Institutes  under  age, 
interdicted,  or  unborn,  or  un- 
der coverture,  are  not  reliev- 
abde  from  the  non-fulfilment 
of  the  obligations  imposed 
upon  them,  or  upon  their 
husbands,  tutors  or  curators 
for  them,  by  this  and  the 
preceding  section  ;  saving 
their  recourse.  —  N.  1074. 

SECTION   V. 

OF      THE      PROHTBITION     TO 
ALIENATE. 

968.  The  prohibition  to 
alienate  contained  in  a  deed 
may,  in  certain  cases,  be  con- 
nected with  a  substitution  or 
may  even  constitute  one. 

It  may  also  be  made  for 
other  motives  than  that  of 
substitution. 
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It  may  be  stated  is  ezprees 
terms,  or  may  result  from 
the  conditions  and  circum- 
stances of  the  act. 

It  inc-ludes  the  prohibition 
to  hypothecate. 

In  gifts  inter  vivos  the  un- 
dertaking by  the  donee  not 
to  alienate  has  the  same  ef- 
fects as  the  prohibition  by 
the  donor. 

969.  The  cause  or  consider- 
ation of  the  prohibition  to 
alienate,  may  be  the  interest 
either  of  the  party  disposing, 
or  of  the  party  receiving,  or 
it  may  be  that  of  the  sub- 
stitutes, or  of  third  parties. 

970.  .The  prohibition  to 
alienate  things  sold  or  con- 
veyed by  purely  onerous  title 
is  void. 

971.  The  prohibition  to 
alienate  may  be  simply  con- 
firmatory of  a  substitution. 

It  may  constitute  one,  al- 
though express  terms  be  not 
used,  according  to  the  rules 
hereinafter  laid  down. 

972.  [Although  the  motive 
of  the  prohibition  to  alienate 
be  not  expressed,  and  it  be 
not  decJared  under  pain  of 
nullity  or  some  other  penalty, 
the  intention  of  the  party 
disposing  suffices  to  give  it 
effect,  unless  the  expressions 
are  evidently  within  the  Urn- 
ita  of  mere  advice. 

When  the  prohibition  is  not 
made  for  another  motive,  it 
is  interpreted  as  establishing 
in  favor  of  the  party  dispos- 
ing and  his  heirs  a  right  to 
get  back  the  property.] 

973.  If  the  prohibition  to 
aJienate  be  made  in  favor  of 


persons  who  are  designated, 
or  who  may  be  ascertained, 
and  who  are  to  receive  the 
property  after  the  donee,  the 
heir,  or  the  legatee,  a  sub- 
stitution is  created  in  favor 
of  such  persons,  although  it 
be  not  in  express  terms. 

974.  When  the  prohibition 
to  alienate  extends  to  several 
degrees  and  is  at  the  same 
time  interpreted  as  implying 
a  substitution,  those  to  whom 
the  prohibition  successively 
applies  after  the  first  who 
receives,  become  substitutes 
in  turn,  as  if  they  were  the 
subject  of  express  disposi- 
tions. 

975.  The  prohibition  to 
alienate  may  be  confined  to 
acts  inter  vivos,  or  to  acts  in 
contemplation  of  death,  or 
may  extend  to  both,  or  may 
be  otherwise  modified  accord- 
ing to  the  will  of  the  party 
disposing.  Its  extent  ia  de- 
termined according  to  the  ob- 
ject which  the  party  dispos- 
ing had  in  view,  and  the 
other  attending  circum- 
stances. 

If  there  be  no  restriction, 
the  prohibition  is  deemed  to 
cover  acts  of  every  descrip- 
tion. 

976.  The  simpJe  prohibition 
to  dispose  of  property  by 
will,  without  other  condition 
or  indication,  imptlies  a  sub- 
stitution in  favor  of  the  nat- 
ural heirs  of  the  donee,  or  of 
the  heir  or  (legatee,  for  so 
much  of  the  property  as  may 
remain  at  the  death  of  such 
donee,  heir  or  legatee. 

977.  The     prohibition     to 
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alienate  out  of  the  fainily, 
either  of  the  party  disposing 
or  of  the  part}'  receiving,,  or 
out  of  any  other  family,  does 
not,  in  the  absence  of  ex- 
pressions denoting  contin- 
uanoe,  extend  to  others  than 
those  to  whom  it  is  address- 
ed; the  persons  belonging  to 
the  family  who  take  after 
them  are  not  subject  to  it. 

If  the  prohibition  be  ad- 
dressed to  no  person  in  parti- 
cular, it  is  deemed,  in  the 
absence  of  such  expressions, 
to  ajpply  only  to  the  person 
first  beneficed. 

Substitutions  made  in  a 
fa<mily  are  in  all  cases  inter- 
preted according  to  the  same 
rules. 

978.  The  prohibition  to 
alienate  out  of  the  family, 
when  no  dispositions  require 
the  foillowing  of  the  legitim- 
ate order  of  succession,  or 
any  other  order,  does  not 
prevent  the  alienation,  by 
gratuitous  or  onerous  titJe, 
made  in  favor  of  the  more 
distant  members  of  the  fam- 
ily. 

979.  The  term  family  when 
it  is  not  limited,  applies  to 
all  the  relatives  in  the  direct 
or  collateral  line  belonging  to 
the  family,  who  come  by  suQ- 
cessive  degrees  according  to 
law  or  to  the  order  indicated, 
without  however  representa- 
tion being  allowed  otherwise 
than  in  the  case  of  legacies. 

980.  In  the  prohibition  to 
alienate,  as  in  substitutions, 
and  in  gifts  and  legacies  in 
general,  the  terms  cMldren 
or  grandchildren,  made  use  of 


without  qualification  either 
in  the  disposition  or  in  the 
condition,  apply  to  all  the 
descendants,  with  or  without 
the  effect  of  extending  to 
more  than  one  degree  accord- 
ing to  the  terms  of  the  act. 

981.  [Prohibitions  to  alien- 
ate, although  not  accompan- 
ied by  substitution,  must  be 
registered,  even  as  regards 
moveable  property,  in  the 
same  manner  as  subs-titutions 
themselves. 

The  person  thus  prohibited 
and  his  tutor  or  curator,  and 
the  husband  in  the  case  of  a 
married  woman,  are  bound  to 
effect  such  registration.] 

CHAPTER  IV   (a). 
OF  TRUSTS. 

981a.  All  persons  capable 
of  disposTng  freely  of  their 
property  may  convey  prop- 
erty^  moveable  or  immove- 
able, to  trustees  by  gift  or 
by  will,  for  the  benefit  of 
any  persons  in  whose  favor 
they  can  vallidly  make  gifts 
or  legacies.  —  E.  S.  Q.  5803. 
—  C.  869,  964. 

981&.  Trustees,  for  the  pur- 
poses^ of  their  trust,  areseiz- 
ed  as  '~5epositarip,s  and  ad: 
ministrators  for  thp  hpn^fif 
of  the  donees  or  (legatees  of 
the  property,  moveable  or 
immoveatxie.  conveyed  to 
them  in  trust,  and  may  claim 
possession  of  it,  even  against 
the_  donees  or  legatees  for 
whose  benefit  the  trust  was 
created. 

This   seizin  lasts  only  for 
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the  time  atiyiilatftd  for  the 
duration  of  the  trust  ;  and 
whfle  it  lasts,  t^  trustees 
may  sue  and  be  simd  nn/l  takp 
aU_iudicial  proceedings  for 
the  affairs  of  the  trust. — Id. 

981c.  Thejdqnor  or  testator 
creating  the  trust  may  pro- 
vide for,  the  replacing  of 
irustees  as  long  as  the  trust 
lasts,  in  case  of  refusal  to 
accept,  of  death,  or  other 
cause  of  vacancy,  and  in- 
dicate the  mode  to  be  fol- 
lowed. 

When  it  ia  impossible  to 
replace  them  undeiL  thfi  terms 
01  tSe'^ocument  eieating  the 
trust,  or  when  the  replace- 
ment is  net  provided  for,  any 
judge  of  the  Superior  X^urt 
may_qjpj)oin^fc  TfiplfLcing  trust- 
ees,  after  notice_to  the  ben- 
emed  parties.  —  Id. 

981(/.  Trustees  dissipating 
or  wasting_iltift  prn']><'^<"y  -  of 
the  trust,  or  refusing  or  neg- 
lecting to  carry  mit  the  pro- 
visions  of  the  document  creat- 
ing the  trust,  or  infringing 
th^ir  dutieSt  may_be  removed 


Id. 


by  the  Superior  Court. 

981e.  The  powers  of  a 
trustee  do  aot  pass  tq__his 
heirs  or  other  successora.  but 


the  latter  are  bound  to  ren- 
der an  account  of  his  ad- 
ministration. —  Id. 

981f.  When  there  are  sev- 
eral trustees,  the  majority 
may  act,  unless  it  be  other- 
wise provided  in  the  docu- 
ment creating  the  trust. 
—  Id. 

981(7.  Trustees  act  gratuit- 
ously, unless  it  be  otherwise 


priivided  in  the  document 
creating  the  trust. 

[All  expenses  incurred  by 
trustees,  m  the  fulfilment  of 
theixjduties,  are  borne  \>y  the 
trust.  —  Id. 

981A.  Trustees  are  obliged 
to  execute  the  trust  whiah 
they  have  accepted^!  unless 
they  be  authonzed  by  a  ju^e 
of  five  Superior  Court  to 
renounce;  and  they  are  iiable 
tor  damages  resulting  {jnm 
their  neglect  to  execute  it, 
when  not  so  authorized. — Id. 

981/.  Trustees  are  not  per- 
sonalily  li"able  to  third  parties 
witb    whom     they     contract. 

—-nt. 

981/.  The  trustees,  without 
the  intervention  of  th^  par- 
ties benefited,  administer  the 
proiperty  vested  in  them  and 
dispose  of  it,  invest  moneys 
which  are  not  payable  to  the 
parties  benefited,  and  ailter, 
vary  and  transpose,  from 
time  to  time,  the  investments, 
in  accordance  with  fhe  pro- 
visions and  terms  of  the 
document  creating  the  trust. 

In  default  of  instructions, 
the  trustees  make  invest- 
rri^nts  without  the  interven- 
tion  of  the  parties  benefited, 
in  accordance,  with  the  pro- 
visions of  article  981o.  —  Id. 

981fc.  Trustees  are  bound 
to  exercije,  in  admin isteripgr 
the  tniit.  reasonable  skill 
and  the  care  o7~prudent  ad- 
ministrators; but  they  are  not 
1  lable  for'depreeiatjon.  ojJoss 
i n  investments  "made  a e ciird - 
■in'g  to^  fHe~pVnvisinng  nf  the 
document  creating  the  trust, 
or  or  the  law,  or  for  loss  on 
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deposits  made  in  chartered 
banks  or  8aving3"~Banlc8,  nn- 
less  there  has  been  bad^  f  allh 
on  their  part  in  making  such 
investments  or  deposits.  — 
Id.  —  C.  981  p.,  981  q.  —  P. 
833    $  6. 

981Z.   Ai.fl^fl  fftrminatinn  of 

the  trust,  the  trustees  must 
rendeFan  afif.niint.  and  deliv- 
er over  alii  moneys  and 
securities  in  tneir  hands  to 
the  parties  entitled  thereto 
under  the  provisions  of  the 
document  creating  the  trust, 
or  entitled  thereto  by  law. 

They  must  ailso^  execute  all 
transf^rSj  f  con vejan££a*__  Of 
other  deeds  necessary  to  vest 
the  property  heId_fQr_the 
tri^t  in  the  parties  entitled 
thereto.  —  Id. 

981m.  Trustees  are  jointly 
and  severally  bound  forender 
oneandthe  same  account, 
unless  the  4^°°^  ^^  testat or 
'who'createH  the  tirusT"  has 
divided  their  functions,  5nd 
each  has  kfept — WftB!n__fBe 
6C ope   assigned  tg~"Ein. 

'I'hoy    4ar<»    o  l.gn    ;|piTit1y    flTid 

severally  responsible  for  the 
property  vested  in  them,  in 
their  jointrcapatritT,  airs' for 
the  payment  of  any  balance 
in  hand,  or  for  any  waste  or 
for  any  loss,  arising  from 
wrongful  investments,  savjag 
where  they  are  authorized, to 
act  separately,  in  which  cases 
thosie  having  acted  sej^arat- 
eOjjWithin  the_8cope_ a sgigned 
totheii 


lem,  are  aiTone  liable  for 
suclT  6eiparate~administration . 

-Tsr. " 

981n.  Trustees  are  liable  to 


coercive  imprisonment  for 
whatever  is  due.~by  reason  of 
their  administration,  to  those 
to  whom  they  are  account- 
able, subject  to  the  provi- 
sions contained  in  the  Code 
of  Civil  Procedure.  —  Id.  — 
P.  833    §  1. 

CHAPTER  IV  (b). 

OF  THE  INVESTMENT  OF 
MONEYS  BELONGING  TO 
OTHER  PERSONS. 

981o.  Except  in  the  case  of 
testamentary  executors  other- 
wise  authorizedTby  the  will, 
in  that  of  institjites  under 
a  substitution  otEerwise.  au- 
thorized  by  the  instrument 
creating  the  substitution, 
and  in  that  of  trustees  other- 
wise authorized  by  the  in- 
strument constituting  such 
trust,  every  institute  in 
whatever  degree  under  a  sub- 
stitution, howsoever  created, 
and  every  executor  under. any 
will,  and  every  tutor,  curator 
ofTrustee  having  as  such  the 
possession  or~admiiiTst7ation 
oFjroipeTty  beTonging^tp  an- 
other, or  held  by  him  for  the 
benefit  of  another,  bound  by 
law  to  invest  money  held  by 
him  aS  sue  ft  administrator, 
must  invest  moneys  hefld  by 
them  as  such  iji^  Dominion  or 
Provincial  stock  or  in  pui>lic 
securitiesof  theJJnited  King- 
dom or  of  the  TJnited  States 
of  America,  or  in  municipal 
stock  or.  debentures,  or  in  the 
bonds  or  debentures  of  any 
school  corporation  m  any  cHy 
or_town  of  this  Province,  or 
in  real  estate  in  this  Prov- 
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ince,  or  on  firet  privileg^i  or 
hypothec  tiT>on  rean  f^itatfi  in 
t Ins  Province  to  an  aimount 
riot  exceeding  three-fifths  of 
tEe  municipal  valuation  of 
silch  real  estate.  —  Id.  7  Ed. 
VII.,  c.  54,  s.  1. 

981p.  The  institute,  execu- 
tor, administrator,  tutor, 
curator  or  trustee,  making 
invest/menta  in  accoxdaice 
with  the  ipreceding  article^  is 
exempt  from  all  rAff.pr>n«j,hi1- 
ity  respecting  the  invest- 
ments   so    ma^e,    saving    al- 


ways  in  the  case  of  fraud, 
which  reoKiers  these  persons 
responsible  for  the  damages 
occasioned  by  their  fraud, 
under  pain  of  coercive  im- 
prisonment, subject  to  the 
provisions  contained  in  the 
Code  of  Civil  Procedure.  — 
P.  833    $  6. 

981(7.  The  institute,  execu- 
tor, administrator,  _tufor, 
curator  and  trustee,  when  in- 
vestjnents  are  made  other- 
•mse  man  as  pr5vrded_in  ar- 
ti'cTe  ifUlOjOr  than' as  ordered 


by  the  wiM  appointing  the 
executors  or  administrators, 
or  by  the  doggment  creating 
the  substitution  or  trust,  are 
obfi^ed  to  indemnify  the 
parties  to  whom  they  are,  ac- 
countable  ?or  losses  caused 
by  flUe  deprociAtdon  of  the 
securities  invested  in,  under 
pain  of  coercive  imprisoii- 
ment,  subject  to  the  pro- 
visions contained  in  the  Code 
of  CiviJ  Procedure.  —  Id.  — 
P.  833    $  6. 

981r.  Whenever  the  terms 
of  the  insTrument  .give__auch 
persons  the  power  to  inyest 
moneys,  and  a  full  or  re- 
stricted discretion" a3_to  the 
nature  or  manner  of  such  in- 
vestment, they  are  held  to 
have  the  like  power  and  dis- 
cretion to  change  from~Time 
to  time  any  3ucB~inve3tment 
they  may  have  made,  by  sell- 
ing  the  property  in  which 
they  had  invested,  and  rein- 
vesting the  proceeds^ a8_they 
might   originally  tave   done. 

—-nr. — " 


TITLE     XHIED 
OF  OBLIGATIONS. 


QENERAI,  PROVI8ION8. 

'  982.  It  is  essential  to  an 
obligation  that  it  should 
have  a'  causa  from  which  it 
arises,'  persons  between  whom 
it  exists,  and  an  object. 


•  983.  Obligations  arise  from 
contracts,  quasi-contracts,  of- 
fences, quasi-offenceg,  and 
from  the  operation  of  the 
law  solely. 
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CHAPTER  FIRST. 

^J<        OF  CONTRACTS. 


SECTION  I. 

OF    THE    REQUISITES    TO    THE 
VALIDITY   OF   CONTRACTS. 

'  984.  There  are  fojir_-ie- 
quisites  to  the  vailidity  of  a 
contract: 

Parties  legally  capable  of 
contracting; 

Their  consent  legally  given; 

Something  which  forms 
the    oj2i££t  of   the    contract; 

A  lawful  cause  or  consid^r- 
atjQn. 


(.) 


N.  1108 


$  1.  OF  THE  LEGAL  CAPACITY 
TO  CONTRACT. 

985.  All  persons  are  caipable 

of  contracting,  except  t^Qge 
whose  incapacity  is  express'ly 
declared  by  Jaw.  —  X.  1123. 
•  986.  Those  legally  incEyjaible 
of  contracting  are: 

]\^imas  in  the  cases  and  ac- 
cording to  the  provisions  con- 
tained in  this  code; 

Interdicte_d  persons; 

Married  women,  except  in 
the  cases  specified  by  law; 

Xhpse  who,  by  si>ecial  pro- 
visions ofTa^w,  are  prohiljiied 
from  contraotinor~l>y  reason 
of  their  relation  to  each 
other,  or  of  the  object  of  the 
contract; 

Persons  insane  or  suf^gxiPg 
a  temporary  derangeme.Dt  of 
intellect  arising  from  disease, 
aceident,  drunkenness  or 
other  cause,  or  who  by  reason 


of  weakness  of  understanding 
are  unable  to  give  a  valid 
consent; 

Persons  who  are  affected 
byjjivil  degradaitidn.  —  6  Ed. 
Vil.;  c.  38,  s.  2.  —  N.  1124.— 
C.  36,  177  et  s..  210,  319  et  s., 
334,  335,  351,  1105,  1318. 
1422,  1483. 

•  987.  The  incapacity  jof  mi- 
nors and.  of  persons  inter- 
dicted for  prodigality,  is  es- 
tablished in  their  favor. 

Parties  capable_  of  con- 
tracting cannot  set  up  the 
incapacity  of  the  minors  or 
of  the  interdicted  persons 
with  whom  they  have  con- 
tracted. —  N.  1125.  —  C.  334. 


$   2.   OF  CONSENT. 


(£> 


•  988.  Consent  is  either  ^ej- 
press  or^SSpiipd.  It  is  in- 
valll3ated  by  the  causes  de- 
clared in  the  second  section 
of  this  chapter.  —  N.  1109. 

$    3.      OF   THE   CAUSE    OR   CON-  ^ 
SIDERATION  OF  CONTRACTS. 

989.  A  contract  without  a 
consideration,  or  with  an  un- 
Jawful  consideration  has  no 
effect;  but  it  is  not  the  less 
valid  though  the  considera- 
tion be  not  expressed  or  be 
incorrectly  expressed  in  the 
writing  which  is  evidence  of 
the  contract.— N.  1131,  1132. 

990.  The  consideration  is 
unlawful  when  it  is  prohibit- 
ed by  Haw.  or  is  contrary  to 
good  morals  or  public  order. 
N.  1133.  —  C.  13. 
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$  4.  OF  THE  OBJECT  OF  CON- 
TRACTS. (See  chap.  V  "Of 
the  object  of  obligations.) 

SECTION  n. 

OF     CAUSES     OF     NULLITY     IN 
C0NTBACT8. 

991.  Error,  fraud,  violence 
or  fear,  and  lesion  are  causes 
of  nullity  in  contracts;  sub- 
ject to  the  limitations  and 
rules  contained  in  this  code. 

—  N.  1109.  —  C.  650,  2258. 

$    1.   OF   ERBOB. 

992.  ;^-ror  is  a  cause  of 
nullity  only  when  it  occurs 
in  the  nature  of  a  contract 
itself,  or  in  the  substance  of 
the  thing  which  is  the  object 
of  the  contract,  or  in  some 
thing  which  is  a  principal 
consideration  for   making  it. 

—  N.  1110.  —  C.  148,  1921,— 
P.  785,  1007. 

$   2.    OF  FRAUD. 

993.  Fraud  is  a  cause  of 
nullity  when  the  artifices 
practised  by  one  party  or 
with  his  knowledge  are  such 
that  the  other  party  would 
not  have  contracted  without 
them. 

It  is  never  presumed  and 
must  be  proved.  —  N.  1116. 

—  P.  668,  784,  1007. 

$    3.   OF  VIOLENCE  AND  FEAR. 

994.  Violence  or  fear  is  a 
cause  of  nullity,  whether 
practised  or  produced  by  the 
party  for  whose  benefit  the 

6 


contract  ia  onade  or  by  any 
other  person.  —  N.  1109, 
1111. 

995.  The  fear  whether  pro- 
duced by  violence  or  other- 
wise must  be  a  reasonable 
and  present  fear  of  serious 
injury.  The  age,  sex,  charac- 
ter and  condition  of  the 
party  are  to  be  taken  into 
consideration.  —  N.  1112. 

996.  Pear  suffered  by  a  con- 
tracting party  is  a  cause  of 
nullity  whether  it  is  fear  of 
injury  to  himself,  or  to  his 
wife,  children  or  other  near 
kindred,  and  sometimes  when 
it  is  a  fear  of  injury  to 
strangers,  according  to  the 
circumstances  of  the  case.  — 
N.  1113. 

997.  Mere  reverential  fear 
of  a  father  or  mother,  or 
other  ascendant,  without  any 
violence  having  been  exercis- 
ed or  threats  made,  will  not 
invalidate  a  contract.  —  N. 
1114. 

998.  If  the  violence  be  only 
a  legal  constraint,  or  the  fear 
only  of  a  party  doing  that 
which  he  has  a  right  to  do, 
it  is  not  a  ground  of  nullity; 
but  it  is,  if  the  forms  of  law 
be  used  or  threatened  for  an 
unjust  and  illegal  cause  to 
extort  a  consent. 

999.  A  contract  for  the 
purpose  of  delivering  the 
party  making  it,  or  the  hus- 
band, wife  or  near  kinsman 
of  such  party  from  violence 
or  threatened  injury,  is  not 
invadidated  by  reason  of  such 
violence  or  threats;  provided 
the  perison  in  whose  favor  it 
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is  made  be  in  good  faith,  and 
not  in  coUusion  with  the  of- 
fending party. 

1000.  Error,  fraud,  and  vio- 
lence or  fear  are  not  causes 
of  absolute  nullity  in  con- 
tracts. They  only  give  a 
right  of  action,  or  exception, 
to  annul  or  rescind  them.  — 
N.  1117. 

$  4.   OF  LESION. 

1001.  Lesion  is  a  cause  of 
nullity  only  in  certain  cases 
and  with  respect  to  certain 
persons,  as  explained  in  this 
section.  —  N.  1118.  —  C. 
751  et  8.   t.  ■*  s  « 

1002.  Simple  lesion  is  a 
cause  of  nullity  in  favor  of 
an  unemancipated  minor 
against  every  kind  of  act 
when  not  aided  by  his  tutor, 
and  when  so  aided,  against 
every  kind  of  act  other  than 
acts  of  administration  ;  and 
in  favor  of  an  emancipated 
minor  against  all  contracts 
which  exceed  his  legal  cap- 
acity, as  established  in  the 
title  Of  Minority,  Tutorship 
and  Emancipation;  subject  to 
the  exceptions  specially  ex- 
pressed in  this  code.  —  N. 
1305.  —  C.  789,  1707. 

1003.  The  simple  declara- 
tion made  by  a  minor  that  he 
is  of  the  age  of  majority 
forms  no  bar  to  his  obtain- 
ing relief  for  cause  of  lesion. 

—  N.  1307. 

1004.  A  minor  is  not  re- 
lievable  for  cause  of  lesion, 
when  it  results  only  from  a 
casual  and  unforeseen  event. 

—  N.  1306. 


1005.  A  minor  who  is  a 
banker,  trader  or  mechanic  is 
not  relievable  for  cause  of 
lesion  from  contracts  made 
for  the  purposes  of  his  busi- 
ness or  trade.  —  N.  1308.  — 
C.  321,  323. 

1006.  [A  minor  is  not  re- 
lievable from  the  stipulations 
contained  in  his  marriage 
contract,  when  they  have 
been  made  with  the  consent 
and  assistanee  of  those  whose 
consent  is  required  for  the 
validity  of  his  marriage.]  — 
N.  1309.  —  C.  763,  1267. 

1007.  A  minor  is  not  re- 
lievable from  obligations  re- 
sulting from  his  offences  and 
quasi-offenees.  —  N.   1310. 

1008.  A  person  is  not  re- 
lievable from  a  contract 
made  by  him  during  minor- 
ity, when  he  has  ratified  it 
since  attaining  the  age  of 
majority.  —  N.  1311.  —  C. 
1214,  1235    $  2. 

1009.  Contracts  by  minors 
for  the  alienation  or  incum- 
brance of  their  immoveable 
property  made  with  or  with- 
out the  intervention  of  their 
tutors  or  curators,  unattend- 
ed with  the  formalities  re- 
quired by  law,  may  be  avoid- 
ed without  proof  of  lesion. 

1010.  [When  all  the  formal- 
ities required  with  respect  to 
minors  or  interdicted  persona 
for  the  alienation  of  immove- 
able property,  or  the  parti- 
tion of  a  succession,  have 
been  observed,  such  con- 
tracts, and  acts  have  the 
same  force  and  effect  as  if 
they  had  been  executed  by 
persons  of  the  age  of  major- 
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ity  and  fr©e  from  interdic- 
tion.] —  N.  1314.  —  C.  297 
et  e.,  341  b.,  693,  709.  —  P. 
1341  et  B. 

1011.  When  minors,  inter- 
dicted persons  or  married 
women  are  admitted  in  these 
quailtiea  to  be  relieved  from 
their  contracts,  the  reim- 
bursement of  that  which  has 
been  paid  in  consequence  of 
these  contracts,  during  the 
minority,  interdiction  or  mar- 
riage, cannot  be  exacted,  un- 
less it  is  proved  that  what 
has  been  so  paid  has  turned 
to  their  profit.  —  N.  1312.  — 
C.  1146. 

1012.  [Persons  of  the  age 
of  majority  are  not  entitled 
to  relief  from  their  contracts 
for  cause  of  lesion  only.]  — 
N.  1313.  —  C.  650. 

SECTION  iir. 

OF  THE  INTERPRETATION  OF 
^       CONTRACTS. 

1013.  When  the  meaning  of 
the  parties  in  a  contract  is 
doubtful,  their  common  in- 
tention must  be  determined 
by  interpretation  rather  tTian 
by  an  adlierence  to  the  literfil 
meaning  of  the  words  of  the 
contract.  —  N.  1156. 

1014.  Wihen  a_clause  is  eus- 
ceptible  of  two  meanings,  it 
must  be  understood  in  that 
in  which  it  may  have  aome 
effect  rather  than  in  that  in 
which  it  can  produce  none. — 
N.  1157. 

1015.  Expressions  suscept- 
ible of  two  meanings  must  be 
taken    in    IBe    sense    wbich 


agrees  best  with  the  matter 
of  the  contract.  —  N.  1158. 

1016.  Whatever  is  doubtful 
must  be  determined  accord- 
ing to  the  usage  of  the  coun- 
try where  the  contract  !b 
made.  —  N.  1159.  —  C.  8, 

1017.  The  customary  clauses 
must  be  supplied  in  con- 
tracts, although  they  be  not 
expressed.  —  N.  1160. 

1018.  AM  the  clauses  of  a 
contract  are  interpreted  the 
one  by  the  other,  giving  to 
each  the  meaning  denved 
from  the  entire  act.  —  N. 
1161. 

1019.  In  cases  of  doubt,  the 
contract  is  interpreted 
against  him  who  has  stipulat- 
ed and  in  favor  of  him  who 
has  contracted  the  obligation. 
—  N.  1162. 

1020.  However  general  the 
terms  may  be  in  which  a  con- 
tract is  expressed,  they  ex- 
tend only  to  the  things  con- 
cerning which  it  appears  that 
the  parties  intended  to  con- 
tract. —  N.  1163. 

1021.  When  the  parties  in 
order  to  avoid  a  doubt 
whether  a  particular  case 
comes  within  the  scope  of  a 
contract,  have  made  special 
provisions  for  such  case,  the 
general  terms  of  the  contract 
are  not  on  this  account  re- 
stricted   to    the    single    case 

"   1.  —  N.  1164. 


SECTION   IV. 

OF  THE  EFFECT  OF  CON- 
TRACTS. 

1022.     Contracts      produce 
obligations,     and     sometimes 
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hav«  th«  effect  of  discharging  ] 
or  modifying  other  contracts. 

They  have  also  the  effect 
in  some  cases  of  transferring 
the  right  of  property. 

They  can  be  set  aside  onJy 
by  the  mutual  consent  of  the 
•parties,  or  for  causes  estab- 
lished by  law.  —  N.  1134. 

1023.  Contracts  have  effect 
only  between  the  contracting 
parties  ;  they  cannot  affect 
third  persons,  except  in  the 
cases  provided  in  the  articles 
of  the  fifth  section  of  this 
chapter.  —  N.  1165. 

1024.  The  obligation  of^ 
contract  extends  not  only  to 
what  is  expressed  in  it,  but 
also  to  all  the  consequences 
which,  by  equity,  usage,  or 
law,  are  incident  to  the  con- 
tract, according  to  its  nature. 
—  N.  1135. 

•    •      1025.    [A  contract  for  the 
alienation  of  a  thing  certain 
and    determinate    makes    the 
purchaser  owner  of  the  thing 
by  the  consent  a3one  of^he 
parties,  although  no  delivery 
be  made. 
^-   The"  foregoing  rule  is  sub- 
ject to  the  special  provisions 
4^         contained   in    this   code   con- 
■T^.        corning  the  transfer  and  reg- 
'^       istry  of  vessels. 
■****  The  safekeeping  and  risk  of 

the  thing  before  delivery  are 
subject  to  the  general  rules 
contained  in  the  chapters  Of 
the  effect  of  Obligations  and  Of 
the  extinction  of  ohligations  in 
this  title.]  —  N.  1583.  —  C. 
777,  795,  1063,  1064,  1472, 
1596. 
^w,.  1026.  If  the  thing  to  be 
,  delivered  be  uncertain  or  in- 


determinate, the  creditor 
does  not  become  the  owner  of 
it  until  it  is  made  certain 
and  determinate,  and  he  has 
been  legaly  notified  that  it 
is  so.  —  C.  1060,  1474. 
•  1027.  The  rules  contained 
in  the  two  last  preceding  ar- 
ticles, apply  as  well  to  thirds 
persons  as  to  the  contracting 
parties,  subject,  in  contracts'-^*^- 
for  the  transfer  of  immove- 
able property,  to  the  special 
provisions  contained  in  this 
code  for  the  registration  of 
tities  to  and  claims  upon  such 
property. 

But  if  a  party  oblige  him-  (jj^, 
self  successively  to  two  per-  ^fi^ 
sons   to    deliver    to   each   of  'If**'* 
them  a  thing  which  is  purely  -•**• 
moveable  property,  that  one 
of  the  two  who  has  been  put 
in   actual    possession   is  pre- 
ferred and  remains  owner  of 
the  thing  although  his  title 
be  posterior  in  date;  provid- 
ed, however,  that  his  posses- 
sion be  in  good  faith.]  —  N. 
1141.  —  C.  1472,  2098. 

SECTION  V. 

OF  THE  EFFECT  OF  CONTRACTS 
WITH  REGARD  TO  THIRD 
PERSONS. 

1028.  A  iperson  cannot,  by  a 
contract  in  his  own  name, 
bind  any  one  but  himself  and 
his  heirs  and  legal  represen- 
tatives; but  he  may  contract 
in  his  own  name  that  an- 
other shall  perform  an  ob- 
ligation, and  in  this  case  he 
is  liaWe  in  damages  if  such 
obligation  be  not  performed 
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by   the  person   indicated.  — 
N.  1119,  1120. 

1029.  A  party  in  like  man- 
ner may  stipulate  for  the 
benefit  of  a  third  person. 
wh«n  such  is  the  condition  oi 
a  contract  which  he  makes 
for  himseilf,  or  of  a  gift 
which  he  makes  to  another; 
and  he  who  makes  the  Bti- 
puJation  cannot  revoke  it,  if 
the  third  person  have  signi- 
fied his  assent  to  it.  —  N. 
1121. 

1030.  A  person  is  deemed 
to  have  stipulated  for  him- 
self, his  heirs  and  legal  re- 
presentatives, unless  the  con- 
trary is  expressed,  or  result 
from  the  nature  of  the  con- 
tract. —  IN.  1122. 

1031.  Creditors  may  exer- 
cise the  rights  and  actions  of 
their  debtor,  when  to  their 
/prejudice  he  refuses  or  neg- 
lects to  do  so;  with  the  ex- 
ception of  those  rights  which 
are  exclusively  attached  to 
the  person.  —  N.  1166.  —  C. 
480,  655,  745,  1315.  —  P.  827, 
1094. 

SECTION   VI. 

OF  THE  AVOIDANCE  OF  CON- 
TRACTS AND  PAYMENTS 
MADE  IN  FRAUD  OF  CRED- 
ITORS. 

1032.  Creditors  may  in 
their  own  name  impeach  the 
acts  of  their  debtors  in  fraud 
of  their  rights,  according  to 
the  rules  provided  in  this 
section.  — N.  1167.  — C.  484, 
655,  745,  803,  2023,  2187. 


1033.  A  contract  cannot  be 
avoided  unless  it  is  made  by 
the  debtor  with  i intent  tq  de-    *' 
fxaajd,  and  will  haye  the  ef- 
fect  of  iniyring  the  creditor.  '') 

1034.  A  gratuitous  contract  ^j 
is  deeifted  to  T>e  mad^e  with 
iolflflt  to  defraud,  if  the  deb- 
tor be  insolvent  at  the  time 
of  making  it. 

1655.  An  onerous  contract  " 
made  bv  pn  inanlvent  dfiMor 
^'^^  ft  PffTf"^  •"^^  knnwH  him 
to  hfi  infftVlvflnt  ia  d<^emed  to 
hn  ima^ff  with  intent  to  de- 
frayd. 

1036.  Every  payment  by  an 
insolvent  aebior  to  a  creditor 
knowing  his  insodvencv.  is 
de^ittfifl  to  be  ma<le  with  in- 
tent  to  defraud,  and  the 
creditor  may  'be  compelled  to 
restore  the  amount  or  thing 
received  or  the  va-lue  thereof, 
for  the  benefit  of  the  credi- 
tors according  to  their  re- 
spective rights. 

1037.  Article  1037  is  re- 
pealed by  Federal  act  respect- 
ing the  Revised  Statutes  of 
Canada.  —  R.  8.  Q.  6233 ;  49 
v.,  C,  c.  4,  s.  5,  schedule  A. 

1038.  AjL-J?n_erous  cxtatraet 
made  with  intent  to  defraud 
on  the  part  of  the  d&'btor, 
bat  in  good  faitli  on  the._p_art 
of  the  person  with  whom  he 
contracts  is  not  voidable  ; 
Having  the  special  provisions 
applicable  in  cases  of  insol- 
vencv  of  traders.  -  0.  ^1)3, 
2023,"  2085,  2090. 

1039.  No  contract  or  pay- 
ment can  be  avoideH^,  by 
reason  of  anything  contained 
in  this  section,  at,.the  suit  of 
a  eubseqnent  creditor,  unless 
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he  is  subrogated  in  the  rights 
of  an  anterior  creditor.  —  E. 
S.  Q.,  6234,  43  V.,  C,  c.  1; 
49  v.,  C,  c.  4,  6.  5,  sche- 
dule A. 

1040.  [No  contract  qr_pay- 
ment  can  be  avoided  by 
reason  of  anything  contained 
in  this  section,  at  the  suit  of 
any  individual  creditor,  un- 
leas  such  suit  is  bjought 
within  one  year  from  the 
time  of  his  obtaining  a 
knowledge  thereof. 

If  the  suit  be  by  assignees 
or  other  representatives  of 
the  creditors  collectively,  it 
must  be  brought  within  a 
year  from  the  time  of  their 
appointment.] 

CHAPTEE  SECOND. 

OF  QUASI-CONTIJy^iyre. 

1041.  A  person  capable  of 
<30TitTa.p,ting  may,  by  hia  !aw- 
f jiLan d  voiluntary  act,  oblige 
himself  toward  another,  and 
Boanetimes  obilige  another 
toward  him,  without  the  in- 
tervention of  any  contract 
between  them.  —  N.  1371. 

1042.  A  pgrafljgJncapable  of 
contracting  may,  by  the 
quasi-contract  which  results 
from  the  act  of  another,  b§. 
obliged  toward  him. 

SECTION  I. 

<)        OF      THE      QUASI-CONTRACT 
NEGOTTOBUM  GESTIO. 

1043.  He  who  of  his  own 
accord  assumes  the  manage- 
ment of  any  business  of  an- 


other, without  the  knowledgt 
of  the  latter,  is  obliged  to 
continue  the  mana^eniejit 
which  Jie  has_be£unj^  until  the 
business  is  completed  or  the 
person  for  whom  he  acts  is 
in  a  condition  to  provide  for 
it  Tiimself ;  he  must  also  take 
charge  of  the  accessories  of 
such  business. 

He  siiljJ££ts_hinisfilf__to  all 
the  obligations  which  result 
fromajgexpress  mandate.  — 

1044.  He  is  obliged  to  eop- 

t.ipnft      hiw — mi^TiagPTnPTit      ^. 

though  the^^jersxmjforjjliom 
he_acts_die  .before  the  busi- 
ness  is  terminated,  until  such 
time  as  the  heir  or  other 
legal  representative  is  in  a 
condition  to  take  the  man- 
agement of  it.  —  N.  1373. 

1045.  He  is  bound  to  exer- 
cise in  the  management  of 
the  business  all  the  care  of 
a  prnflPT]t.    pflminiHtrfttfir- 

Nevertheless  the  court 
may  moderate  the  damages 
arising  from  his  negligence 
or  fault,  according  to  the 
circumstances  under  which 
the  management  of  the  busi- 
ness has  been  assumed.  —  N. 
1374. 

1046.  He  whose  business 
has  been  well  managed__is 
bound_to  fulfil  the  obliga- 
tions that  the  person  acting 
for  him  has  contracted  in 
his  name,  to  indemnify  him 
for  all  the'T^CTSOTSr  liabil- 
ities which  he  has  assumed, 
and  tn  rfjirphnraR  him  all 
necessary  or  useful  expenses. 
—  N.  1375. 
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SECTIOW  n. 

OF  THE  QUASI-CONTRACT  RE- 
SULTING FROM  THE  RECEP- 
TION OF  A  THING  NOT  DUE. 

-  1047.  He  who  receives 
what  is  not  due  to  him, 
through  error  of  the  law  or 
of  fact,  is  bound  to  restore 
it;  or  if  it  cannot  he  restored 
in  kind,  to  give  the  value  of 
it. 

[If  the  person  receiving  be 
in  good  faith,  he  is  not  oblig- 
ed to  restore  the  profits  of 
the  thing  received.]  —  N. 
1376.  —  C.  1140. 

1048.  ..1e  who  pays  a  4ebt 
believing  himself  by  error  to 
be  the  debtor,  has  a  right  of 
recovery  against^  the_credi- 
tor. 

J  Nevertheless  that  right 
ceases  when  the  title  has.  in 
good  faith  been  cancelled  or 
has  become  ineffective  in 
consequence  of  the  payment; 
saving  the  remedy  of^  him 
who  lias  paid  against  the 
true  debtor.  —  N.  1377. 

1049.  If  the  person  receiv- 
ing be  in  bad_faith  he  is 
bound  to  restore^  the  sum 
paid  or  thing  received,  with 
the  interest  and  profits  which 
it  ought  to  have  produced 
from  the  time  of  receiving 
it,  or  -from  the  time  that  his 
bad  faith  began.  —  N.  1378. 

—  C.  411,  412. 

1050.  If  the  thing  unduly 
received  be  a  thing  certain, 
he  who  has  received  it  is 
bound  to  restore  its  value,  if 
through  his  fault  and  his  bad 


faith  it  have  perished  or  de- 
teriorated, or  can  no  longer 
be  delivered  in  kind. 

If  he  have  received  the 
thing  in  bad  faith,  or  after 
having  been  put  in  default 
retain  it  in  bad  faith,  he  is 
answerable  for  its  loss  by  a 
fortuitous  event;  unless  the 
thing  would  have  equally 
perished  or  deteriorated  in 
the  possession  of  the  owner. 
—  N.  1379.  —  C.  1150,  1200. 

1051.  If  he  who  has  un- 
duly received  the  thing  sell 
it,  being  in  good  faith,  he  is 
bound  to  restore  only  the 
price  for  which  it  is  sold.  — 
N.  1380. 

1052.  He  to  whom  the 
thing  is  restored,  is  bound  to 
repay  to  the  possessor,  al- 
though he  were  in  bad  laith, 
the  expenses  which  have 
been  incurred  for  its  pre- 
servation. —  N.  1381. 

CHAPTER  THIRD.    V  : 

OF    OFFENCES    AND    QUA8I-0F- 
FENCE8. 

1053.  Every  person  capable 
of  discerning  right  from 
wrong  is  responsible  for  the 
damage  caused  by  his  fault 
to  another,  whether  by  posi- 
tive act,  imprudence,  neglect 
or  want  of  skill."  —  N.  1382, 
1383.  —  C.  1007,  1106,  1294, 
2261,  2262. 

1054.  He  is  responsible 
not  only  for  the  damage 
caused  by  his  own  fault,  but 
also  for  that  caused  by  the 
fault   of   persons    under   his 


'  Vide  R.  S.  Q.  5550  et  s.  as  to  damag-es  to  immoveables. 
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control  and  by  things  which 
he  has  under  his  care; 

The  father,  or,  after  his 
decease,  the  mother,  is  re- 
sponsible for  the  damage 
caused  by  their  minor  chil- 
dren; 

Tutors  are  responsible  in 
like  manner  for  their  pupils; 

Curators   or  others  having 
the  legal   custody  of  insane 
persons,  for  the  damage  done 
X.    by  the  latter; 

Schoolmasters  and  artisans, 
for  the  damage  caused  by 
their  pupils  or  apprentices 
while  under  their  care. 

The  responsibility  attaches 
in  the  above  cases  only  when 
the  person  subject  to  it  fails 
to  establish  that  he  was  un- 
able to  prevent  the  act 
which  has  caused  the  dam- 
age. 

Masters  and  employers  are 

responsible  for    the    damage 

caused  by  their  servants  and 

j^  ^      workmen  in  the  performance 

"  '       of  the  work  for  which  they 

'^J\'2^[^re  employed.  »-  N.  1384. 

•  '■■■f'TT^  1055.  The  ov/ier  of  an  an- 

'^    imal    is    responsible    for   the 

damage  caused  by  it,  whether 

it  be  under  his  own  care  or 

under   that   of   his    servants, 

or   have  strayed   or   escaped 

from  it. 

He  who  is  using  the  an- 
imal is  equally  responsible 
while  it  is  in  his  service. 

The  owner  of  a  building  is 
responsible  for  the  damage 
caused  by  its  ruin,  where  it 
has  happened  from  want  of 
repairs   or  from  an   original 


e*e:t 


defect  in  its  construction.  — 
N.  1385,  1386. 

]L056.  In  all  cases  where 
the  person  injured  by  the 
commission  of  an  offence  or 
a  quasi-offenee  dies  in  con- 
sequence, without  having  ob- 
tained indemnity  or  satisfac- 
tion, his  consort  and  his  as- 
cendant and  descendant  rela- 
tions have  a  right,  but  only 
within  a  year  after  his 
death,  to  recover  from  the 
person  who  committed  the 
offence  or  quasi-offence,  or 
his  representatives,  all  dam- 
ages occasioned  by  such 
death. 

In  the  case  of  a  duel,  ac- 
tion may  be  brought  in  like 
manner  not  only  against  the 

I    immediate     author     of     the 

\    death,   but    also    against    all 

those  who   took  part  in  the 

duel,  whether  as  seconds  or 

as  witnesses. 

In  all  cases  no  more  than 

,  one  action  can  be  brought  in 
behalf  of  those  who  are  en- 
titled to   the   indemnity   and 

I    the  judgment  determines  the 

I    proportion  of  such  indemnity 

1   which  each  is  to  receive. 

These  actions  are  indepen- 
dent and  do  not  prejudice 
the  criminal  proceedings  to 
which    the    parties    may    be 

;    subject,  —  C.  2262.  i-^^  Cx/- f  *f. 

f"       CHAPTER  FOURTH.,?.^ 

h  ' 

OF     OBLIGATIONS    WHICH     RE- 
SULT     FKOM      THE      OPERA- 
t  TION   OF   LAW   SOLELY. 

I       1057.  Obligations  result  in 
i    certain   cases  from   the   sole 
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and  direct  operation  of  law, 
without  the  intervention  of 
any  act,  and  independently 
of  the  will  of  the  person 
obliged  or  of  him  in  whose 
favor  the  obligation  is  im- 
posed. 

Such  are  the  obligations  of 
tutors  and  other  administra- 
tors who  cannot  refuse  the 
charge  cast  upon  them; 

The  obligation  of  children 
to  furnish  the  necessaries  of 
life  to  their  indigent  pa- 
rents; 

Certain  obligations  of 
owners  rf  adjoining  proper- 
ties; 

The  obligations  which  in 
certain  cases  arise  from  for- 
tuitous events; 

And  others  of  a  like  na- 
ture. —  N.  1370. 

CHAPTER  FIFTH. 

OF    THE     OBJECT    OF    OBLIQA-C"*} 
TIONS. 

1058.  Every  obligation 
must  have  for  its  object 
something  which  a  party  is 
obliged  to  give,  or  to  do,  or 
not  to  do.  —  N.  1126. 

1059.  Those  things  only 
which  are  objects  of  com- 
merce can  become  the  object 
of  an  obligation.  —  N.  1128. 
—  C.  1486. 

1060.  An  obligation  must 
have  for  its  object  some- 
thing determinate  at  least  as 
to  its  kind. 

The  quantity  of  the  thittg 
may   be   uncertain,   provided 


it  be  capable  of  being  ascer- 
tained. —  N.  1129.— C.  1026, 
1151,  1474. 

1061.  Future  things  may 
be  the  objeet  of  an  obliga- 
tion. 

But  a  person  cannot  re- 
nounce a  succession  not  yet 
devolved,  nor  make  any 
stipulation  with  regard  to  it, 
even  with  the  consent  of  him 
whose  succession  is  in  ques- 
tion; except  by  marriage 
contract,  —  N.  1130.  —  C. 
658. 

1062.  The  object  of  an  ob- 
ligation must  be  something 
possible  and  not  forbidden 
by  law  or  good  morals.  —  N. 
1131.  —  C.  13. 

CHAPTER  SIXTH. 

OF    THE    EFFECT    OF    OBLIGA- 
TIONS. 

SECTION  I. 

GENERAL  PBOVI8ION8. 

1063.  An  obligation  to  give    .', 
involves     the    obligation    to 
deliver  the  thing  and  to  keep 

it  safe  until  delivery.  —  N. 
1136.  —  C.  1150,  1200. 

1064.  [The  obligation  to 
keep  the  thing  safely  obliges 
the  person  charged  therewith 
to  keep  it  with  all  the  care 
of  a  prudent  administrator.] 
—  N.  1137. 

1065.  Every      obligation 
renders  the  debtor  liable  in      '' 
damages  in  case  of  a  breach 

of  it  on  his  part.    The  cred-     -  * 
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itor  may,  in  cases  which  ad- 
mit of  it,  demand  also  a 
specific  performance  of  the 
obligation,  and  that  he  be 
authorized  to  execute  it  at 
the  debtor's  expense,  or  that 
the  contract  from  which  the 
obligation  arises  be  set 
aside;  subject  to  the  special 
provisions  contained  in  this 
code,  and  without  prejudice, 
in  either  case,  to  his  claim 
for  damages,  —  N.  1142, 
1144.  —  C.  777. 

1066.  The  creditor,  with- 
out prejudice  to  his  claim  for 
damages,  may  require  also, 
that  anything  which  has 
been  done  in  breach  of  the 
obligation  shall  be  undone,  if 
the  nature  of  the  case  will 
permit;  and  the  court  may 
order  this  to  be  effected  by 
its  officers,  or  authorize  the 
injured  party  to  do  it  at  the 
expense  of  the  other.  —  N. 
1143.  —  P.  608. 

SECTION  II. 
OP   DEFAULTS. 

1067.  The  debtor  may  be 
put  in  default  either  bv  the 
terms  of  the  contract,  vwh en 
it  contains  a  stipulation  that 
the  mere  lapse  of  the  time 
for  performing  it  shall  "have 
that  effect;  or'oy  1jhe_  sole 
operation  of  law;  or  T)y  the 
commencement  of  a  suit,  or  a 
demand  which  must  be  in 
writing  unless  the  contract 
itself  is  verbal.  —  N.  1139. 

lOeS.'rhe  debtor  is  also  in 


default,  when  the  thing 
which  he  has  obliged  himself 
to  give  or  to  do  could  only 
have  been  given  or  done 
within  a  certain  time  which 
he  has  allowed  to  expire.  '— 
N.  1146^ 

1069.^In  all  contracts  of  a 
commercial  nature  in  which 
the  time  of  performance  is 
fixed,  the  debtor  is  put  in 
default  by  the  mere  lapse  ot"  ^ 
such  time.]  V  ^>--  "  'f*    'V-v"^, 

*•  t^-^^^irMS^  III.  ^  •— ^  - ' 


SEC 


OF  THE  DAMAGES  EESULTING 
FROM  THE  INEXECUTION  OF 
OBLIGATIONS. 

1070.  Damages  are  not  due 
for  the  inexecution  of  an 
obligation  until  the  debtor  is 
in  default  under  some  one  of 
the  provisions  contained  in 
the  articles  of  the  preceding 
section;  except  the  obliga- 
tion be  not  to  do,  when  he 
who  contravenes  it  is  liable 
for  damages  by  the  fact  of 
the  contravention  alone.  — 
N.  1145,  1146. 

1071.  The  debtor  is  liable 
to  pay  damages  in  all  cases 
in  which  he  fails  to  estab- 
lish that  the  inexecution  of 
the  obligation  proceeds  from 
a  cause  which  cannot  be  im- 
puted to  him,  although  there 
be  no  bad  faith  on  his  part. 

—  N.  iitr: 

1072.  The  debtor  is  not 
liable  to  pay  damages  when 
the  inexecution  of  the  obli- 
gation  is    caused   by   a   for- 
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tuitouB  event  or  by  irresist- 
ible force,  without  any  fault 
on  his  part,  unless  he  has 
obliged  himself  thereunto  by 
the  special  terms  of  the  con- 
tract. —  N.  1148.  —  C.  17, 
$  24. 
I^"^  1073.  The  damages  due  to 
the  creditor  are  m  general 
the  amount  of  the  loss  that 
he  has  sustained  and  of  the 
profit  of  which  he  has  been 
deprived;  subject  to  the  ex- 
ceptions and  modifications 
contained  in  the  following 
articles  of  this  section.  —  N. 
1149. 

_^  1074.  The  debtor  is  liable 
only  for  the  damages  which 
have  been  foreseen  or  might 
have  been  foreseen  at  the 
time  of  contracting  the  obli- 
gation, when  his  breach  of  it 
is  not  accompanied  by  fraud. 
—  N.  1150.  ~ 

^  1075.  In  the  case  even  in 
which  the  inexeeution  of  the 
obligation  results  from  the 
fraud  of  the  debtor,  the  dam- 
ages comprise  only  that 
which  is  an  immediate  and 
direct  consequence,  of  its  in- 
exeeution. —  N.  1151. 

1076.  [when  it  is  stipulat- 
ed that  a  certain  sum  shall 
be  paid  for  damages  for  the 
inexeeution  of  an  obligation, 
such  sum  and  no  other, 
either  greater  or  less,  is  al- 
lowed to  the  creditor  for 
such  damages. 

But  if  the  obligation  have 
been  performed  m  part,  to 
the  benefit  of  the  creditor 
and  the  time  for  its  complete 


performance  be  not  material, 
the  stipulated  sum  may  be 
reduced;  unless  there  be  a 
special  agreement  to  the  con- 
trary.] —  N.  1152,  1231.  — 
C.  1131  et  9. 

1077.  The  damages  result- 
ing from  delay  in  the  pay- 
ment of  money,  to  which  the 
debtor  is  liable,  consist  only 
of  interest  at  the  rate  legally 
agreed  upon  by  the  parties, 
or,  in  the  absence  of  such 
agreement,  at  the  rate  fixed 
by  law. 

These  damages  are  due 
without  the  creditor  being 
obliged  to  prove  any  loss. 
They  are  due  from  the  day 
of  the  default  only,  except  in 
the  cases  where  by  law  they 
are  due  from  the  nature  of 
the  obligation. 

This  article  does  not  affect 
the  special  rules  applicable  to 
bills  of  exchange  and  con- 
tracts of  suretyship.  —  N. 
1153.  —  C.  313,  1069,  1111, 
1360,  1366,  1534,  1714,  1724, 
1785,  1840. 

1078.  Interest  accrued  from 
capital  sums  also  bears  in- 
terest: 

1.  When  there  is  a  special 
agreement  to  that  effect; 

2.  When  in  any  action 
brought  such  new  interest  is 
specially  demanded; 

3.  When  a  tutor  has  re- 
ceived or  ought  to  havo  re- 
ceived interest  upon  the 
moneys  of  his  pupil  and  has 
failed  to  invest  it  within  the 
term  prescribed  by  law.  — 
N.  1154.  —  C.  296. 
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CHAPTER  SEVENTH. 

OF       DIFFERENT       KJTTDS      OF 
OBLIGATIONS. 

SECTION  1. 

OF  CONDITIONAI.  OBLIGATIONS. 

1079.  An  obligation  is  con- 
ditional when  it  is  made  to 
depend  upon  an  event  future 
and  uncertain,  either  by  Bus- 
pending  it  until  the  event 
happens,  or  by  dissolving  it 
accordingly  as  the  event  does 
or  does  not  happen. 

When  an  obligation  de- 
pends upon  an  event  which 
has  actually  happened,  but  is 
unknown  to  the  parties,  it  is 
not  conditional.  It  takes  ef- 
fect or  is  defeated  from  the 
time  at  which  it  is  contract- 
ed. —  N.  1168.  —  C.  2051, 
2236.  —  P.  196   $  1,  800. 

1080.  Every  condition  con- 
trary to  law  or  inconsiatent 
wi,th_good  morals  is  void,  and 
renders  void  the  obligation 
which  depends  upon  it. 

An  obligation  which  is  | 
made  to  aepend  upon  th«  | 
doing  or  happening  of  a  ^ 
thing  impossible  is  also  void.  • 
—  N.  1172.  — T.  13,  760.         ; 

1081.  An  obligation  con-  ! 
ditional  on  the  wm  purely  of 
the  party  promising,  is  xoid;  ' 
but  if  the  condition  consist 
in  the  doing  or  not  doing  of 
a  certain  act,  although  such 
act  be  dependent  on  his  will, 
the  obligation  is  valid.  —  N. 
1174.  —  C.  782,  824. 

1082.  If  there  be  no  time  ; 
fixed  for  the  fulfilment  of  a 


condition,  it  may  always,  be 
fulfilled;  and  it  is  not  deem- 
ed to  have  failed  until  itjias 
become  certain  that  it  will 
not  be  fulMed.  —  N.  1176, 
1178. 

1083.  When  an  obligation 
is  eontraeted„under  the  con- 
dition that  an  event  will  not 
happen  within  a  fixed  time, 
such  condition  is  fulfilledHDy 
the  expiration  of  the  time 
without  the  event  having  oc- 
curred. It  is  equally  so  if 
before  the  time  has  expired^ 
it  Jbecomes  certain  tha£  the 
event  will  not  hapi>en.  If 
there  be  no  time  fixed,  the 
condition  is  not  deemed  ful- 
filled until  it  is  certain  that 
the  event  will  not  happen.  — 
N.  1177. 

1084.  A  conditional  obliga- 
tion becomes  a'bsoiinte  when 
the_part3{^  bound  undex  the 
conditionTprevents  the  fulfil- 
ment of  if.  —  K  1178. 

1085.  The  fulfilment  of  the 
condition  has  a  retroactive 
effect  from  the  day  on  which 
the  obligation  lias  "been  con- 
tracted. If  the  creditor  be 
dead  before  the  f ulfilmenF  of 
the  condition,  his  rights  pass 
to  his  heirs  or  TIegaT~repre- 
sentatives.  —  N.  1179.  —  C. 
901,  902. 

1086.  The  creditor  may,^be- 
fore,  the  fulfilment  of^the 
condition,  do  aiU  acta  eon- 
eervatory  of    his    rights.  — 

n:ii8o. 

1087.  When  the  obligation 
has  been  contracted  under  a 
8uspe_nsive  condition,  the 
debtor  Ts^Kound  Fo  deliver 
the  thing  which  is  the  object 
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of  it,  upon  the  fulfilment  of 
the  condition. 

If,  without  the  fault  of  the 
debtor,  the  thing  have  alto- 
gether perished  or  can  no 
'longer  be  delivered,  no  ob- 
ligation exists. 

If  the  thing  be  deteriorat- 
ed without  the  fault  of  the 
debtor,  the  creditor  must  re- 
ceive it,  in  the  state  in  which 
it  is,  without  diminution  of 
price. 

If  the  thing  be  deteriorat- 
ed by  the  fault  of  the  debtor, 
the  creditor  may  either  exact 
the  tiling  in  the  state  in 
which  it  is,  or  demand  the 
dissodution  of  the  contract, 
with  damages  in  either  case. 
—  N.  1182. 

1088.  A  resolutive  condi- 
tion, when  accompIishiedT^f- 
fects  of  right  the  dissoJution 
of  the  contract.  It  obliges 
each  party  to  restore  what  he 
has  received,  and  replaces 
things  in  the  same  state  as 
if  the  contract  had  not  ex- 
isted; subject  nevertheless  to 
the  rules  established  in  the 
Jast  preceding  article  with 
respect  to  things  which  have 
perished  or  been  deteriorat- 
ed. —  N.  1183.  —  C.  2038. 

SECTION  n. 

OP   OBLIGATIONS   WITH  A 
TERM. 

1089.  A  term_  differs  from  a 
suspensive  condition  in  as 
much  as  it  does  not  suspend 
the  obligation,  but  only  _de- 
lays  the  execution  of  it.~ — 
N.  1185.  —  C.  902.     " 


1090.  That  which  is  due 
with  a  term  of  payment  can- 
not be  exacted  before  the  ex- 
piration of  the  term  ;  but 
that  which  has  been  paid  in 
advance  voluntarily  and 
without  error  or  fraud  can- 
not be  recovered.  —  N.  1186. 

—  C.  2236.  —  P.  196    $  1. 

1091.  The  term  is  always 
presumed  to  be  stipulated  in 
favor  of  the  debtor,  unless 
it  results  from  the  stipula- 
tion or  the  circumstances 
that  it  has  also  been  agreed 
upon  in  favor  of  the  cr^iditor. 
— N.  1187.  —  C.  1163    §  5. 

1092.  The  debtor  cannot 
claim  the  benefit  of  the  term 
when  he  has  become  a  bank- 
rupt or  insoJvent,  or  'lias  by 
his  own  act  diminished  the 
security  given  to  his  creditor 
by  the  contract.  —  N.  1188. 

—  P.  802. 

SECTION  ni. 

OF        ALTERNATIVE       OBLIGA- 
TIONS. 

1093.  The  debtor  in  an  al- 
ternative obligation  is  dis- 
charged by  giving  or  doing 
one  of  the  two  things  which 
form  the  object  of  his  ob- 
ligation; but  he  cannot  com- 
pel the  creditor  to  accept  a 
part  of  one  of  these  things 
and  a  part  of  the  other.  -^ 
N.  1189,  1191. 

1094.  The  option  belongs  to 
the  debtor  unless  it  has  been 
expressly  granted  to  the 
creditor.  • —  N.  1190. 

1095.  An  obligation  is  pure 
and    simple      although     con- 
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tracted  in  an  alternative 
form,  if  one  of  the  two 
things  promised  could  not  be 
the  object  of  the  obligation. 
-^.  1192. 

1096.  An  alternative  ob- 
ligation becomes  pure  and 
simple  if  one  of  the  things 
promised  perish,  or  can  no 
longer  be  delivered,  even 
through  the  fault  of  the  deb- 
tor. The  vaJue  of  such  thing 
cannot  be  offered  in  its 
place  ; 

If  both  things  have  perish- 
ed or  can  no  longer  be  de- 
livered, and  the  debtor  be  in 
fault  with  respect  to  one  of 
them,  he  must  pay  the  value 
of  that  which  remained  last. 
—  N.  1193. 

1097.  When,  in  the  cases 
provided  for  in  the  last  pre- 
ceding article,  the  option  has 
been  granted  by  the  contract 
to  the  creditor: 

Either  one  of  the  two 
things  has  perished  or  can  no 
longer  be  delivered,  and  then, 
if  it  be  without  the  fault  or 
the  debtor,  the  creditor  shall 
have  the  one  which  remains, 
but  if  the  debtor  be  in  fault, 
the  creditor  may  demand  the 
thing  which  remains  or  the 
vailue  of  the  other; 

Or  both  things  have  perish- 
ed or  can  no  longer  be 
delivered,  and  if  the  debtor 
■be  in  fault  with  regard  to 
both  or  either  of  them,  the 
creditor  may  demand  the 
value  of  the  one  or  of  the 
other  at  his  option. — ^N.  1194. 

1098.  If  both  things  have 
perished,  the  obligation  is 
extinguished  in  the  cases  and 


subject  to  the  conditions  pro- 
vided in  article  1200.  —  N. 
1195. 

1099.  The  rules  contained 
in  the  articles  of  this  sec- 
tion apply  to  cases  where 
the  alternative  obligation 
comprises  more  than  two 
things,  or  has  for  its  object 
to  do  or  not  to  do  something. 
—  N.  1196.  ,    4    . 

SECTION   IV.        ^-   -      -- 

OF      JOINT      AND      SEVERAL 
OBLIGATIONS. 

$  1.  OF  JOINT  AND  SEVEBAL 
INTEREST  AMONG  CREDI- 
TORS. 

1100.  A  joint  and  several 
interest  among  creditors 
gives  to  each  of  them  singly 
the  right  of  exacting  the  per- 
formance of  the  whole  ob- 
ligation and  thereupon  of 
discharging  the  debtor.  —  N. 
1197. 

1101.  The  debtor  has  the 
option  of  paying  to  either  of 
the  joint  and  several  credi- 
tors, so  long  as  he  is  not  pre- 
vented by  a  suit  instituted 
by  one  of  them. 

[Nevertheless,  if  one  of  the 
crfiiditors.jSlfiaafi^  Ihe  deM, 
the  debtor  is  discharged  for 
the  part  only_of  such  criedi- 
tor.  The  same  rule  applies  to 
all  cases  in  which"the  debt  is 
extinguished  otherwise  than 
by_  actual  payment;  subjecf 
to  the  rules  applicable  to 
commercial  partnerships.]  — 
N.  1198. 

1102.  The  rules  concerning 


OF  OBLIGATIONS. 


175 


the  interruption  of  prescrip- 
tion in  relation  to  joint  and 
several  creditors  are  declared 
in  the  title  Of  Prescription. 
—  N.  1199.  —  C.  2230. 

§  2.   OF  DEBTORS  JOINTLY  AND 
SEVERALLY  OBLIGED. 

1103.  There  ia  a  joint  and 
several  obligation  on  the  part 
of  the  codebtors  when  they 
are  all  obliged  to  the  same 
thing,  in  such  manner  that 
each  of  them  singly  may  be 
compelled  to  the  performance 
of  the  whole  obligation,  and 
that  the  performance  by  one 
discharges  the  others  toward 
the  creditor.  —  N.  1200. 

1104.  An  obligation  may  be 
joint  and  several  although 
one  of  the  codebtors  be  oblig- 
ed differently  from  the  others 
to  the  performance  of  the 
same  thing;  for  example,  if 
one  be  obliged  conditionally 
while  the  obligation  of  the 
other  is  pure  and  simple,  or 
if  one  be  allowed  a  term 
which  is  not  granted  to  the 
other.  —  N.  1201. 

1105.  An  obligation  is  not 
presumed  to  be  joint  and  sev- 
erail;  it  must  be  expressly  de- 
clared to  be  so. 

This  rule  does  not  prevail 
in  cases  where  a  joint  and 
several  obligation  arises  of 
right  by  virtue  of  some 
provision  of  law; 

Nor  is  it  applicable  to 
commercial  transactions,  in 
which  the  obligation  is  pre- 
sumed to  be  joint  and  sev- 
eral, except  in  cases  other- 
wise    regulated     by     special 


laws.  —  N.  1202.  —  C.  981w., 
1712,  1726,  1772,  1854. 

1106.  The  obligation  aris- 
ing from  the  common  offence 
or  quasi-offence  of  two  or 
more  persons  ia  joint  and 
several. 

1107.  The  creditor  of  a 
joint  and  several  obligation 
may  apply  for  payment  to 
any  one  of  the  codebtors  at 
his  option,  without  such 
debtor  having  a  right  to 
plead  the  benefit  of  division. 

—  N.  1203.  —  C.  1945  et  s. 

1108.  Legal  proceedings 
taken  against  one  of  the  co- 
debtors  do  not  prevent  the 
creditor  from  taking  similar 
proceedings  against  the 
others.  —  N.  1204. 

1109.  If  the  thing  due  have 
perished  or  can  no  longer  be 
delivered,  through  the  fault 
of  one  or  more  of  the  joint 
and  several  debtors,  or  after 
he  or  they  have  been  put  in 
default,  the  other  codebtors 
are  not  discharged  from  the 
obligation  to  pay  the  price  of 
the  thing,  but  the  latter  are 
not  liable  for  damages. 

The  creditor  can  recover 
damages  only  from  the  co- 
debtors  through  whose  fault 
the  thing  has  perished  or 
can  no  longer  be  delivered, 
and  those  in  default.  —  N. 
1205. 

1110.  The  rules  concerning 
the  interruption  of  prescrip- 
tion in  relation  to  joint  and 
several  debtors  are  declared 
in  the  title   Of  Prescription. 

—  N.  1206.  —  C.  2231,  2239. 

1111.  A  demand  of  interest 
made  against  one  of  the  joint 
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and  several  debtors  causes  in- 
terest to  run  against  them 
aU.  —  N.  1207. 

1112.  A  joint  and  several 
debtor  sued  by  the  creditor 
may  plead  all  the  exceptions 
which  are  personai  to  him- 
self as  well  as  such  as  are 
common  to  all  the  codebtors. 

He  cannot  plead  such  ex- 
ceptions as  are  purely  per- 
sonal to  one  or  more  of  the 
other  codebtors.  —  N.  1208. 

—  C.  1179,  1183,  1184,  1191. 

1113.  When  one  of  the  co- 
debtors  becomes  heir  or  legal 
representative  of  the  credi- 
tor, or  when  the  creditor  be- 
comes heir  or  legal  repre- 
sentative of  one  of  the  co- 
debtors,  the  confusion  ex- 
tinguishes the  joint  and  sev- 
eral debt  only  for  the  part 
and  portion  of  such  codebtor, 

—  N.  1209. 

1114.  The  creditor  who 
consents  to  the  division  of 
the  debt  with  regard  to  one 
of  the  codebtors,  preserves 
his  joint  and  several  right 
against  the  others  for  the 
whole  debt.  —  N.  1210.  — 
C.  1119. 

1115.  A  creditor  who  re- 
ceives separately  the  share 
of  one  of  his  codebtors,  so 
specified  in  the  receipt  and 
without  reserve  of  his  rights, 
renounces  the  joint  and  sev- 
eral obligation  with  regard 
only  to  such  codebtor. 

The  creditor  is  not  deem- 
ed to  discharge  the  debtor 
from  his  joint  and  several 
obligation  when  he  receives 
from  him  a  sum  equal  to  the 


share  for  which  he  is  bound, 
unless  the  receipt  specifies 
that  it  is  for  his  share. 

The  rule  is  the  same  with 
regard  to  a  demand  made 
against  one  of  the  codebtors 
for  his  share,  if  the  latter 
have  not  acquiesced  in  the 
demand,  or  if  a  judgment  of 
condemnation  have  not  in- 
tervened. —  N.  1211. 

1116.  The  creditor  who  re- 
ceives separately  and  with- 
out reserve  the  share  of  one 
of  the  codebtors  in  the  ar- 
rears or  interest  of  the  debt, 
loses  his  joint  right  and  sev- 
eral right  only  for  the  ar- 
rears and  interests  accrued 
and  not  for  those  which  may 
in  future  accrue,  nor  for  the 
capital,  unless  the  separate 
payment  has  been  continued 
during  [ten]  consecutive 
years,  —  N.  1212. 

1117.  The  obligation  con- 
tracted jointly  and  severally 
toward  the  creditor  is  divid- 
ed of  right  among  the  co- 
debtors,  who  among  them- 
selves are  obliged  each  for 
his  own  share  and  portion 
only.  —  N,  1213. 

1118.  The  codebtor  of  a 
joint  and  several  debt  who 
has  paid  it  in  full,  can  only 
recover  from  the  others  the 
share  and  portion  of  each  of 
them,  even  though  he  be 
specially  subrogated  in  the 
rights  of  the  creditor. 

If  one  of  the  codebtors  be 
found  insolvent,  the  loss  oc- 
casioned by  his  insolvency  is 
divided  by  contribution 
among  all  the  others,  includ- 
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ing   him  who  ha«  made  the 
payment.  —  N.  1214. 

1119.  In  case  the  creditor 
have  renounced  his  joint  and 
several  action  against  one  of 
the  debtors,  if  one  or  more 
of  the  remaining  codebtors 
become  insolvent,  the  shares 
of  those  who  are  insolvent 
are  made  up  by  contribution 
by  all  the  other  codebtors, 
except  the  one  so  discharged 
whose  part  in  the  contribu- 
tion is  borne  by  the  creditor. 

—  N.  1215.  —  C.  1114. 

1120.  If  the  matter  for 
which  tb^  debt  has  been  con- 
tracted jointly  and  severally 
concern  only  one  of  the  co- 
debtors,  he  is  liable  for  the 
whole  toward  his  codebtors, 
who,  with  regard  to  him,  are 
considered  only  as  his  sure- 
ties. —  N.  1216.  —  C.  1941. 

SECTION  V. 

OF     DIVISIBLE     AND     INDIVIS- 
IBLE  OBLIGATIONS, 

1121.  An  obligation  is 
divisible  when  it  has  for  its 
object  a  thing  which  in  its 
delivery  or  performance  is 
susceptible  of  division  either 
materially    or    intellectually. 

—  N.  1217. 

1122.  A  divisible  obliga- 
tion must  be  performed  be- 
tween the  creditor  and  the 
debtor,  as  if  it  were  indivis- 
ible. The  divisibility  takes 
effect  only  with  their  heirs 
or  legal  representatives,  who, 
on  the  one  hand,  cannot  en- 
force the  obligation,  and,  on 


the  other,  are  not  held  for 
the  performance  of  it,  be- 
yond their  respective  shares 
as  representing  the  creditor 
or  the  debtor.  —  N.  1220.  — 
C.  1137,  1149,  2230,  2231. 

1123.  The  rule  established     ^,„^.ou: 
in  the  last  preceding  article         -r..^. 
is  subject  to  exception  with  *~ 
respect  to  the  heirs  and  legal 
representatives   of  the  debt- 
or, and  the   obligation   must 

be  performed  as  if  it  were 
indivisible,  in  the  three  fol- 
lowing cases: 

1.  When  the  object  of  the 
obligation  is  a  certain  spe- 
cific thing  of  which  one  of 
them  is  in  possession; 

2.  When  one  of  them  alone 
is  charged  by  the  title  with 
the  performance  of  the  obli- 
gation; 

3.  When  it  results  either 
from  the  nature  of  the  con- 
tract or  of  the  thing  which 
is  the  object  of  it,  or  from 
the  end  proposed  by  it,  that 
the  intention  of  the  contract- 
ing parties  was  that  the 
obligation  should  not  be  per- 
formed in  parts. 

[In  the  first  case,  he  who 
possesses  the  thing  due,  — 
in  the  second  case,  he  who  is 
alone  charged,  —  and  in  the 
third  case,  each  of  the  co- 
heirs or  legal  representatives, 
may  be  sued  for  the  whole 
thing  due;  saving  in  all  cases 
the  recourse  of  the  one  sued 
against  the  others.]  —  N. 
1221. 

1124.  An  obligation  is  in- 
divisible : 

1.  When  it  has  for  its  ob- 
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ject  something  which  by  its 
nature  is  not  susceptible  of 
division,  cither  materially  or 
intellectually; 

2,  When  although  the  ob- 
ject of  the  obligation  is 
divisible  by  its  nature,  yet 
'from  the  character  given  to 
it  by  the  contract,  this  ob- 
ject becomes  insusceptible 
not  only  of  performance  in 
parts  but  also  of  division.  — 
N.  1218. 

1125.  The  stipulation  of 
joint  and  several  liability 
does  not  give  to  an  obliga- 
tion the  character  of  in- 
divisibility. —  N.  1219. 

1126.  Each  one  of  those 
who  have  contracted  an  in- 
divisible obligation  is  held 
for  the  whole  although  the 
obligation  have  not  been 
contracted  jointly  and  sev- 
erally. —  N.  1222. 

1127.  The  rule  established 
in  the  last  preceding  article 
prevails  also  with  regard  to 
the  heirs  and  legal  represen- 
tatives of  him  who  has  con- 
tracted an  indivisible  obliga- 
tion. —  N.  1223.  —  C.  2231. 

1128.  The  obligation  to 
pay  damages  resulting  from 
the  non-performance  of  an 
indivisible  obligation  is  div- 
isible. 

But  if  the  non-perform- 
ance have  been  caused  by  the 
fault  of  one  of  the  codebtors, 
or  of  one  of  the  coheirs  or 
Uegal  representatives,  the 
whole  amount  of  damages 
may  be  demanded  of  such 
codebtor,  heir  or  legal  re- 
presentative. • —  C.  1136. 


1129.  Each  coheir  or  legal 
representative  of  the  creditor 
may  exact  in  full  the  execu- 
tion of  an  indivisible  obliga- 
tion. 

He  cannot  alone  release  the 
whoile  of  the  debt,  or  receive 
the  value  instead  of  the  thing 
itself;  if  one  of  the  coheirs 
or  l«gal  representatives  have 
alone  released  the  debt  or 
received  the  value  of  the 
thing,  the  others  cannot  de- 
mand the  indivisible  thing 
without  making  allowance 
for  the  portion  of  him  who 
haa  made  the  release  or  who 
has  received  the  value.  —  N. 
1224.  —  C.  2230. 

1130.  The  heir  or  legal  re- 
presentative of  the  debtor 
sued  for  the  whole  of  an  in- 
divisible obligation  may  de- 
mand delay  to  make  the  co- 
heirs or  other  legal  represen- 
tatives parties  to  the  suit, 
unless  the  debt  is  of  such  a 
nature  that  it  can  be  dis- 
charged only  by  the  one  so 
sued,  who  may  in  such  case 
be  condemned  alone,  saving 
his  recourse  for  indemnity 
against  the  others. — ^N.  1225. 
—  P.  177    $  8. 

SECTION   VI. 

or       0BT.IGATI0N8        WITH      A 
PENAL  CLAUSE. 

1131.  A  penal  clause  is  a 
secondary  obligation  by 
which  a  person,  to  assure 
the  performance  of  the  prim- 
ary obligation,  binds  himself 
to  a  penalty  in  case  of  its 
inexecution.  • —  N.  1226. 
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1132.  The  nuUity  of  the 
primary  obligation  for  any 
other  cause  than  want  of  in- 
terest, carries  with  it  that  of 
the  penal  clause.  The  null- 
ity of  the  latter  does  not 
carry  with  it  that  of  the 
primary  obligation. — ^N.  1227. 

1133.  The  creditor  may  en- 
force the  performance  of  the 
primary  obligation,  if  he 
elect  so  to  do,  instead  of  de- 
manding the  stipulated  pen- 
alty. 

But  he  cannot  demand 
both,  unless  the  penalty  has 
been  stiprlated  for  a  simple 
delay  in  the  performance  of 
the  primary  obligation.  —  N. 
1228,  1229. 

1134.  The  penalty  is  not 
incurred  until  the  debtor  is 
in  default  of  performing  the 
primary  obligation,  or  has 
done  the  thing  which  he  had 
obliged  himself  not  to  do.  — 
N.  1230. 

1135.  [The  amount  of  pen- 
alty cannot  be  reduced  by 
the  court. 

But  if  the  obligation  have 
been  performed  in  part  to 
the  benefit  of  the  creditor, 
and  the  time  fixed  for  its 
complete  performance  be  not 
material,  the  penalty  may  be 
reduced;  tinless  there  is  a 
special  agreement  to  the  con- 
trary.] —  N.  1152.  —  C.  1076. 

1136.  When  the  primary 
obligation  contracted  with  a 
penal  clause  is  indivisible, 
the  penalty  is  incurred  upon 
the  contravention  of  it  by 
any  one  of  the  heirs  or  other 
legal  representatives  of  the 
debtor  ;    and  it  may  be   de- 


manded in  full  against  him 
who  has  contravened  it,  or 
against  each  one  of  them  for 
his  share  and  portion,  and 
hypothecarily  for  the  whole; 
saving  their  recourse  against 
him  who  has  caused  the  pen- 
alty to  be  so  incurred.  —  N. 
1232.  —  C.  1128. 

1137.  When  the  primary 
obligation  contracted  under 
a  penalty  is  divisible,  the 
penalty  is  incurred  onily  by 
that  one  of  the  heirs  or  other 
legal  representatives  of  the 
debtor  who  contravenes  the 
obligation,  and  for  the  part 
only  for  which  he  is  held  in 
the  primary  obligation,  with- 
out there  being  any  action 
against  those  who  have  exec- 
uted it. 

This  rule  suffers  exception 
when,  the  i>enal  clause  having 
been  added  with  the  inten- 
tion that  the  payment  could 
not  be  made  in  parts,  one  of 
the  coheirs  or  other  legal  re- 
presentatives has  prevented 
the  execution  of  the  obliga- 
tion for  the  whole;  in  this 
case  he  is  liable  for  the  en- 
tire penalty  and  the  others 
are  liable  for  their  respective 
shares  only,  saving  their  re- 
course against  him.  —  N. 
1218,  1233.  —  C.  1122. 

CHAPTER  EIG.HTH, 

OF      THE      EXTINCTION      OF 
OBLIGATIONS. 

SECTION  I. 
GENERAL   PROVISIONS. 

1138.  An  obligation  be- 
comes extinct: 
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By  payment; 

By  novation; 

By  release; 

By  compensation; 

By  confusion; 

By  the  performance  of  it 
becoming  impossible; 

By  judgment  of  nullity  or 
rescission; 

By  the  effect  of  the  resol- 
utive condition,  which  has 
been  explained  in  the  preced- 
ing chapter; 

By  prescription; 

By  the  expiration  of  the 
time  limited  by  law  or  by 
the  parties  for  its  duration; 

By  the  death  of  the  credi- 
tor or  debtor  in  certain  cases; 

By  speciaJ  clauses  applic- 
able to  particular  contracts 
which  are  explained  under 
their  respective  heads.  —  N. 
1234. 

sKcnoiT  n. 

OF  PATMENT. 

$  1.    GENTIRAX    PROVISIONS. 

1139.  By  payment  is  meant 
not  only  the  delivery  of  a 
sum  of  money  in  satisfaction 
of  an  obligation,  but  the 
performance  of  anything  to 
which  the  parties  are  re- 
spectively  obliged. 

1140.  Every  payment  pre- 
supposes a  debt;  what  has 
been  paid  where  there  is  no 
debt  may  be  recovered. 

There  can  be  no  recovery 
of  what  has  been  paid  in 
voluntary  discharge  of  a 
natural  obligation. — N.  1235. 
—  C.  1047  et  B.,  1927. 

1141.  Payment      may    be 


made  by  any  person,  al- 
though he  be  a  stranger  to 
the  obligation,  and  the  cred- 
itor be  put  in  default  by  the 
offer  of  a  stranger  to  per- 
form the  obligation  on  the 
part  of  the  debtor  without 
the  knowledge  of  the  latter, 
but  it  must  be  for  the  ad- 
vantage of  the  debtor  and 
not  merely  to  change  the 
creditor  that  the  perform- 
ance of  the  obligation  is  so 
offered.  —  N.  1236,  1237. 

1142.  If  the  obligation  be 
to  do  something  which  the 
creditor  has  an  interest  in 
having  done  by  the  debtor 
himself,  the  obligation  can- 
not be  performed  by  a 
stranger  to  it  without  the 
consent  of  the  creditor.  — 
N.  1237. 

1143.  Payment  to  be  valid 
must  be  made  by  one  hav- 
ing a  legal  right  in  the  thing 
paid  which  entitles  him  to 
give  it  in  payment. 

Nevertheless  if  a  sum.  of 
money  or  other  thing  of  a 
nature  to  be  consumed  by 
use  be  given  in  payment,  it 
cannot  be  reclaimed  from 
the  creditor  who  has  con- 
sumed it  in  good  faith,  al- 
though the  payment  have 
been  made  by  one  who  was 
not  the  owner  nor  capable  of 
alienating  it.  —  N,  1238. 

1144.  Payment  must  be 
made  to  the  creditor  or  to 
some  one  having  his  author- 
ity, or  authorized  by  a  court 
of  justice  or  by  law  to  re- 
ceive it  for  him. 

Payment  made  to  a  person 
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who  has  no  authority  to  re- 
ceive it  is  valid,  if  the  cred- 
itor have  ratified  the  pay- 
ment or  profited  by  it.  —  N. 
1239. 

1145.  Payment  made  in 
good  faith  to  the  ostensible 
creditor  is  valid,  although  it 
be  afterwards  established 
that  he  is  not  the  rightful 
creditor.  —  N.  1240.  —  C. 
870. 

1146.  Payment  is  not  valid 
if  made  to  a  creditor  who  is 
incapable  by  law  of  receiv- 
ing it,  unless  the  debtor 
proves  that  the  thing  paid 
has  turned  to  the  benefit  of 
such  creditor.  —  N.  1241.  — 
C.  1011. 

1147.  Payment  made  by  a 
debtor  to  his  creditor  to  the 
prejudice  of  a  seizure  or  at- 
tachment is  not  valid  against 
the  seizing  or  attaching 
creditors,  who  may,  accord- 
ing to  their  rights,  constrain 
the  debtor  to  pay  a  second 
time;  saving,  in  such  case, 
only  his  remedy  against  the 
creditor  so  paid.  —  N.  1242. 
—  P.  680. 

1148.  A  creditor  cannot  be 
compelled  to  receive  any 
other  thing  than  the  one  due 
to  him,  although  the  thing 
offered  be  of  greater  value 
than  the  thing  due.  —  N. 
1243. 

1149.  A  debtor  cannot  com- 
pel his  creditor  to  receive 
payment  of  his  debt  in  parts, 
even  if  the  debt  be  divisible. 

[Nor  can  the  court  in  any 
case  by  its  judgment  order 
a   debt   actually  payable  to 


be  paid  by  instalments  with- 
out the  consent  of  the  cred- 
itor, liowever,  if  the  debt  is 
made  up  of  interest  exceed- 
ing the  legal  rate  and  seems 
to  the  court  to  be  usurious, 
or  if  it  includes  such  in- 
terest, whether  such  interest 
is  called  interest  or  be  claim- 
ed under  the  name  of  dis- 
count, reduction  in  the  ad- 
vance, commission  or  other- 
wise, such  court  maj  order 
that  such  usurious  interest, 
or  such  portion  of  usurious 
interest,  be  paid  hj  instal- 
ments, and  ?0T  t¥e  amount  of 
such  instalments  and  their 
term  of  payment,  at  its  dis- 
cretion, according  to  circum- 
stances.. —  6  Ed.  Vn,  c.  40. 

s.  1.  —  N.  i2&:  —  c.  1122! 

1150.  The  debtor  of  a  cer- 
tain specific  thing  is  dis- 
charged by  the  delivery  of 
the  thing  in  the  condition  in 
which  it  is  at  the  time  of 
delivery,  provided  that  the 
deterioration  in  the  thing 
has  not  been  caused  by  any 
act  or  fault  for  which  he  is 
responsible,  and  that  prev- 
iously to  the  deterioration  he 
was  not  in  default.  —  N. 
1245. 

1151.  If  the  object  of  the 
obligation  be  a  thing  deter- 
mined in  kind  only,  the  debt- 
or cannot  be  required  to  give 
a  thing  of  the  best  quality, 
nor  can  he  offer  in  discharge 
one  of  the  worst. 

The  thing  must  be  of  mer- 
chantable quality. — N.  1248. 
—  C.  1026,  1060,  1474. 

1162.    Payment    must    be 
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made  in  the  place  expressly 
or  impliedly  indicated  by  the 
obligation. 

If  no  place  be  so  indicated, 
the  payment,  when  it  is  of  a 
certain  specific  thing,  must 
be  made  at  the  place  where 
the  thing  was  at  the  time  of 
contracting  the  obligation. 

In  all  other  cases  payment 
must  be  made  at  the  dom- 
icile of  the  debtor;  subject, 
nevertheless,    to     the     rules 

i)rovided  under  the  titl^  re- 
ating  to  particular  contracts. 

—  N.  1247.  —  C.  85,  1164, 
1165,  1533,  1809,  2219. 

1153.  The  expenses  attend- 
ing payment  are  at  the 
charge  of  the  debtor.  —  N. 
1248.  —  P.  589. 

$  2.   OF  PAYMENT  WITH 
8UBK0GATI0N. 

<  1154.  Subrogation  in  the 
rights  of  a  creditor  in  favor 
of  a  third  person  who  pays 
him,  is  either  conventional 
or  legal.  —  N.  1249.  —  C. 
740,  741,  1118,  1950,  1959, 
1986,  1987,  2052,  2070,  2127. 

—  P.  692,  816. 

1155.  gnbrogation  jfl_gon- 
ventional ; 

^~T.  WEen  the  creditor,  on 
receiving  payment  from  a 
third  person,  subrogates  him 
in  aU  his  rights  against  the 
debtor.  This  subrogation 
must  be  express  and  made 
at  the  same  time  as  the  pay- 
ment. 

2.  When  the  debtor  bor- 
rows a  sum  for  the  purpose 
of  paying  his  debt,  and  of 


subrogating  the  lender  in  the 
rights  of  the  creditor.  It  is 
necessary  to  the  validity  of 
the  subrogation  in  this  case, 
that  the  act  of  loan  and  the 
acquittance  be  notarial  [or 
be  executed  before  two  sub- 
scribing witnesses;]  that  in 
the  act  of  loan  it  be  declared 
that  the  sum  has  been  bor- 
rowed for  the  purpose  of 
paying  the  debt,  and  that  in 
the  acquittance  it  be  declar- 
ed that  the  payment  has 
been  made  with  the  moneys 
furnished  by  the  new  credi- 
tor for  that  purpose.  This 
subrogation  takes  effect  with- 
out the  consent  of  the  cred- 
itor. 

[If  the  act  of  loan  and  the 
acquittance  be  executed  be- 
fore witnesses,  the  subroga- 
tion takes  effect  against 
third  persons  from  the  date 
only  of  their  registration, 
which  is  to  be  made  in  the 
manner  and  according  to  the 
rules  provided  by '  law  for 
the  registration  of  hypo- 
thecs.] —  1250. 

1156.  Subrogation  takes 
place  by  the.  sole  operation 
of  law  and  without  demand: 

1.  In  favor  of  a  creditor 
who  pays  another  creditor 
whose  claim  is  preferable  to 
his  by  reason  of  privilege  or 
hypothec; 

2.  [In  favor  of  the  pur- 
chaser of  immoveable  prop- 
erty who  pays  a  creditor  to 
whom  the  property  is 
hypothecated; 

3.  In  favor  of  a  party  who 
pays  a  debt  for  which  he  is 
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held  with  others  or  for 
others,  and  haa  aa.  interest 
in  paying  it; J 

4.  In  favor  of  a  beneficiary 
heir  who  pays  a  debt  of  the 
succession  with  hia  own 
moneys; 

5.  When  a  rent  or  debt  due 
by  one  consort  alone  has 
been  redeemed  or  paid  with 
the  moneys  of  the  communi- 
ty; in  this  case  the  other 
consort  is  subrogated  in  the 
rights  of  the  creditor  accord- 
ing to  the  share  of  such  con- 
isort  in  the  community.  — 
N.  1251, 

1157.  The  subrogation  de- 
clared in  the  preceding  ar- 
ticles takes  effect  as  well 
against  sureties  as  against 
principal  debtors.  It  cannot 
prejudice  the  rights  of  the 
creditor  when  he  has  been 
paid  in  part  only;  in  such 
case  he  may  enforce  his 
rights  for  whatever  remains 
due,  in  preference  to  him 
from  whom  he  has  received 
payment  in  part.  —  N.  1252. 

$    3.    OF    THE    IMPUTATION    OF 
PAYMENTS. 

1158.  A  debtor  of  several 
debts  has  the  right  of  declar- 
ing, when  he  pays,  what  debt 
he  means  to  discharge.  —  N. 
1253. 

1159.  A  debtor  of  a  debt 
which  bears  interest  or  pro-  j 
duces  rent,  cannot  without 
the  consent  of  the  creditor  I 
impute  any  payment  which  I 
he  makes  to  the  discharge  of  i 
the  capital,  in  preference  to  i 


the  arrears  of  interest  or  of 
rent.  Any  payment  made  on 
the  capital  and  interest,  but 
which  is  not  entire,  is  imput- 
ed first  upon  the  interest.  • — 
N.  1254. 

1160.  When  a  debtor  of 
several  debts  has  accepted  a 
receipt  by  which  the  creditor 
has  imputed  what  he  has  re- 
ceived in  discharge  specially 
of  one  of  the  debts,  the 
debtor  cannot  afterwards  re- 
quire the  imputation  to  be 
made  upon  a  different  debt, 
except  upon  grounds  for 
which  contracts  may  be 
avoided.  —  N.  1255. 

1161.  When  the  receipt 
makes  no  special  imputation, 
the  payment  must  be  imput- 
ed ^in  discharge  of  the  debt 
actually  payable  which  the 
debtor  has  at  the  time  the 
greater  interest  in  paying.' If 
of  several  debts  one  allone  be 
actually  payable,  the  pay- 
ment must  be  imputed  in  dis- 
charge, of  such  debt  although 
it  be  less  burdensome  than 
those  which  are  not  actually 
payable. 

■•'if  the  debts  be  of  like 
nature  and  equally  burden- 
some, the  imputation  is  made 
upon  the  oldest. 
^1  AH-  things  being  equal,  it 
is  made  proportionally  on 
each.  —  N.  1256. 

$  4.   OF  TENDEK  AND  DEPOSIT. 

1162.  When  a  creditor  re- 
fuses to  receive  payment,  the 
debtor  may  make  an  actual 
tender  of  the  money  or  other 
thing  due;  and,  in  any  action 
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afterwards  brought  for  its 
recovery,  he  may  plead  and 
renew  the  tender,  and  if  the 
thing  due  be  a  sum  of  money, 
may  deposit  the  amount;  and 
such  tender,  or  such  tender 
and  deposit,  if  the  thing  due 
be  a  sum  of  money,  are 
equivalent  with  respect  to 
the  debtor  to  a  payment  made 
on  the  date  of  the  first 
tender;  provided  that  from 
the  date  of  the  first  tender 
the  debtor  continue  always 
to  be  ready  and  willing  to 
deliver  the  thing  or  to  pay 
the  sum  of  money. 

Whenever  any  person 
desires  to  pay  any  sum  of 
money  and  is  prevented  from 
doing  so  by  reason  of  the  re- 
fusal of  his  creditor  or  of 
the  absence  of  his  creditor 
from  the  place  where  the 
debt  is  payable,  such  person 
may  deposit  such  sum  in  the 
general  deposit  office  for  the 
Province  in  accordance  with 
the  provisions  of  the  law  re- 
specting judicial  deposits  ; 
such  deposit  frees  the  debtor 
from  the  payment  of  interest 
from  the  date  thereof,  pro- 
vided that  the  creditor  pres- 
ent had  without  lawful  right 
refused  to  accept  the  offers. 

—  E.  S.  Q.  5804.  —  Ni  1257. 

—  C.  1823   $  2.  —  P.  583  et  s. 
1163.  It  is  necessary  to  the 

validity  of  a  tender: 

1.  That  it  be  made  to  a 
creditor  legally  capable  of 
receiving  payment  or  to  some 
one  having  authority  to  re- 
ceive for  him; 

2.  That  it  be  made  on  the 


part  of  a  person  legally  cap- 
able of  paying; 

3.  That  it  be  of  the  whole 
sum  of  money  or  other  thing 
payable,  and  of  all  arrears  of 
rent  and  interest,  and  all 
liquidated  costs,  with  a  sum 
for  costs  not  liquidated,  sav- 
ing the  right  to  make  up  any 
deficiency  in  the  same; 

4.  That,  if  it  be  of  money, 
it  be  made  in  coin  declared 
by  law  to  be  current  and  a 
legal  tender; 

5.  That  the  terin_of  pay- 
ment have  expired  if  stipulat- 
ed in  favor  of  the  creditor; 

6.  That  the  condition  under 
which  the  debt  has  been  con- 
tracted   have   been    fulfilled; 

7.  That  the  sum  of  money 
or  other  thing  tendered  be 
offered  at  the  place  where, 
according  to  the  terms  of  the 
obligation  or  by  law,  pay- 
ment should  be  made.  —  N. 
1258.  r^  S.c  H*  C  ^^^iS^,  :U^^ 

1164.  [If,  by  the  terms  of 
the  obligation  or  by  law,  pay- 
ment is  to  be  made  at  the 
domicile  of  the  debtor,  a 
notification  in  writing  by 
him  to  the  creditor  that  he 
is  ready  to  make  payment 
has  the  same  effect  as  an 
actual  tender,  provided  that 
in  any  action  afterwards 
brought  the  debtor  make 
proof  that  he  had  the  money 
or  thing  due  ready  for  the 
payment  at  the  time  and 
place  when  and  where  the 
same  was  payable.]  —  C. 
1152. 

1165.  If  a  certain  specific 
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thing  be  deliverable  on  the 
spot  where  it  is,  the  debtor 
must  by  his  tender  require 
the  creditor  to  come  and 
take  it  there. 

If  the  thing  be  not  bo 
deliverable  and  be  from  its 
nature  difficult  of  transporta- 
tion, the  debtor  must  indicate 
by  his  tender  the  place  where 
it  is  and  the  day  and  hour 
when  he  is  ready  to  deliver 
it  at  the  palace  where  pay- 
ment ought  to  be  made. 

If  the  creditor  fail  in  the 
former  case  to  take  the  thing 
away,  or  in  the  latter  to 
signify  l-is  willingness  to  ac- 
cept, the  debtor  may,  if  he 
think  fit,  remove  the  thing 
to  any  other  place  for  safe- 
keeping at  the  risk  of  the 
creditor.  —  N.  1264. 

1166.  So  long  as  the  tender 
and  deposit  have  not  been 
accepted  by  the  creditor,  the 
debtor  may  withdraw  them 
by  leave  of  the  court,  in  the 
manner  provided  in  the  Code 
of  'Civil  Procedure,  and  if  he 
do  so  his  codebtors  or  sure- 
ties are  not  discharged.  — 
N.  1261.  —  P.  588. 

1167.  When  the  tender  and 
deposit  have  been  decJared 
valid  by  the  court,  the  debtor 
cannot,  even  with  the  con- 
sent of  the  creditor,  with- 
draw them  to  the  prejudice 
of  his  codebtors  or  sureties 
or  other  third  persons.  —  N. 
1262,  1263. 

1168.  The  mode  in  which 
tenders  and  deposits  must  be 
made  is  provided  in  the  Code 
of  Civil  Procedure. 


SECTION  in. 
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1169.  Novation  is  effected: 

1.  When  the  debtor  con- 
tracts toward  his  creditor  a 
new  debt  which  is  substitut- 
ed for  the  ancient  one,  and 
the  latter  is  extinguished; 

2.  When  a  new  debtor  is 
substituted  for  a  former  one 
who  is  discharged  by  the 
creditor; 

3.  When  by  the  effect  of  a 
new  contract,  a  new  creditor 
is  substituted  for  a  former 
one  toward  whom  the  debtor 
is  discharged.  —  N.  1271. 

1170.  Novation  can  be  ef- 
fected only  between  persons 
capable  of  contracting.  —  N. 
1272. 

1171.  Novation  is  not  pre- 
sumed. The  intention  to  ef- 
fect it  must  be  evident.  — 
N.  1273. 

1172.  Novation  by  the  eub- 
stitution.of  a  new  debtor  may 
be  effected  without  the  con- 
currence of  the  former  one. 
—  N.  1274. 

1173.  The  delegation  by 
which  a  debtor  gives  to  his 
creditor  a  new  debtor  who 
obliges  himself  towards  the 
creditor  does  not  effect  nova- 
tion, unless  it  is  evident  that 
the  creditor,  intends  to  dis- 
charge the  debtor  who  makes 
the  delegation.  —  N.  1275. — 
C.  800. 

1174.  The  simple  indication 
by  the  debtor  of  a  person 
who  is  to  pay  in  his  place,  or 
the  simple  indication,  by  the 
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creditor  of  a  person  who  is 
to  receive  in  his  place,  or 
the  transfer  of  a  debt  with 
or  without  the  acceptance  of 
the  debtor,  does  not  effect 
novation.  —  N.  1277. 

1175.  A  creditor  who  has 
discharged  his  debtor  by 
whom  delegation  has  been 
made,  has  no  remedy  against 
(such  debtor,  if  the  person 
delegated  become  insolvent, 
unless  there  is  a  special  re- 
serve of  the  remedy,  —  N. 
1276. 

1176.  The  privileges  and 
hypothecs  which  attach  to  an 
ancient  debt  do  not  pass  to 
the  one  which  is  substituted 
for  it,  unless  the  creditor  has 
expressly  reserved  them.  — 
N.  1278. 

1177.  When  novation  is  ef- 
fected by  the  substitution  of 
a  new  debtor,  the  original 
privileges  and  hypothecs 
cannot  be  transferred  to  the 
property  of  the  new  debtor; 
nor  can  they,  without  the 
concurrence  of  the  former 
debtor,  be  reserved  upon  the 
property  of  the  latter.  —  N. 
1279. 

1178.  When  novation  is  ef- 
fected between  the  creditor 
and  one  of  joint  and  several 
debtors,  the  privileges  and 
hypothecs  which  attach  to 
the  ancient  debt  can  be  re- 
served only  upon  the  proper- 
ty of  the  codebtor  who  con- 
tracts the  new  debt.  —  N. 
1280. 

1179.  Joint  and  several 
debtors  are  discharged  by 
novation     effected     between 


the  creditor  and  one  of  the 
codebtors. 

Novation  effected  with  re- 
spect to  the  principal  debtor 
discharges  his  sureties. 

Nevertheless,  if  the  credi- 
tor have  stipulated  in  the 
first  case,  for  the  accession 
of  the  codebtors,  and  in  the 
second,  for  that  of  the  sure- 
ties, the  ancient  debt  sub- 
sists if  the  codebtors  or  the 
sureties  refuse  to  accede  to 
the  new  contract.  —  N.  1281. 

1180.  The  debtor  consent- 
ing to  be  delegated  cannot 
oppose  to  his  new  creditor 
the  exceptions  which  he 
might  have  set  up  against 
the  party  delegating  him  al- 
though at  the  time  of  the 
delegation  he  were  ignorant 
of  such  exceptions. 

The  foregoing  rule  does  not 
apply  if  at  the  time  of  the 
delegation  nothing  be  due  to 
the  new  creditor,  and  la 
without  prejudice  to  the  re- 
course of  the  debtor  delegat- 
ed against  fhe  party  delegat- 
ing him. 

SECTION  rv. 

OF  KELEASE. 

1181.  The  release  of  an 
obligation  may  be  made 
either  expressly  or  tacitly  by 
persons  legally  capable  of 
alienating. 

It  is  made  tacitly  when  the 
creditor  voluntarily  surren- 
ders to  his  debtor  the  origin- 
al title  of  the  obligation,  un- 
less there  is  proof  of  a  con- 
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traiy  intention.  —  N.   1282, 
1283.  —  C.  1101,  1129. 

1182.  The  surrender  of  a 
thing  given  in  pledge  does 
not  create  a  presumption  of 
the  release  of  the  debt  for' 
■which  it  was  pledged.  —  N. 
1286. 

1183.  The  surrender  of  the 
original  title  of  an  obliga- 
tion to  one  of  joint  and  sev- 
eral debtors  is  available  in 
favor  of  his  codebtors.  —  N. 
1284. 

1184.  An  express  release 
granted  in  favor  of  one  of 
joint _  and  several  debtors 
does  njt  discharge  the 
others;  but  the  creditor  must 
deduct  from  the  debt  the 
share  of  him  whom  he  has 
released.  —  N.  1285. 

1185.  An  express  release 
granted  to  the  principal 
debtor  discharges  his  sure- 
ties. 

If  granted  to  the  surety,  it 
does  not  discbarge  the  prin- 
cipal debtor. 

If  granted  to  one  of  sev- 
eral sureties  it  does  not  dis- 
charge the  others,  except  in 
cases  in  which  the  latter 
would  have  a  recourse  upon 
the  one  released  and  to  the 
extent  of  such  recourse.  — 
N.  1287. 

1186.  [That  which  the  cre- 
ditor receives  from  a  surety 
as  a  consideration  for  releas- 
ing him  from  his  suretyship 
is  not  imputed  in  discharge 
of  the  principal  debtor,  or 
of  the  other  sureties,  except 
as  regards  the  latter,  in  cases 
in    which    they    have    a    re- 


course upon  the  one  released, 
and  to  the  extent  of  such 
recourse.]  —  N.  1288. 

SECTION  V. 
OF    COMPENSATION. 

1187.  When  two  persons 
are  mutually  debtor  and 
creditor  of  each  other,  both 
debts  are  extinguished  by 
compensation  which  takes 
place  between  them  In  the 
cases  and  manner  herein- 
after declared.  —  N.  1289. — 
P.  217. 

1188.  Compensation  takes 
place  by  the  sole  operation 
of  law  between  debts  which 
are    equally   liquidated    and 

'  demandable  and "  have  each 
for  object  a  sum  of  money 
or  a  certain  quantity  of  in- 
determinate things  of  the 
same  kind  and  quality. 

So  soon  as  the  debts  exist 
simultaneously  they  are  mu- 
tually extinguished  in  so  far 
as  their  respective  amounts 
correspond,  —  N.  1290,  1291. 
—  C.  2246. 

1189.  Compensation  is  not 
prevented  by  a  term  granted 
by  indulgence  for  the  pay- 
ment of  one  of  the  debts.  — 
N.  1292. 

1190.  Compensation  takes 
place  whatever  be  the  cause 
or  consideration  of  the  debts 
or  of  either  of  them,  except 
in  the  following  cases: 

1.  The  demand  in  restitu- 
tion of  a  thing  of  which  the 
owner  has  been  unjustly  de- 
prived; 
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2.  The  demand  in  restitu- 
-tion  of  a  deposit; 

3.  A  debt  which  has  for 
object  an  alimentary  provi- 
sion not  liable  to  seizure.  — 
N.  1293.  —  P.  599    $  4. 

1191.  The  surely  may  avail 
himself  of  the  compensation 
which  takes  place  when  the 
creditor  owes  the  principal 
debtor. 

But  the  principal  debtor 
cannot  set  up  in  compensa- 
tion what  his  creditor  owes 
to  the  surety. 

A  joint  and  several  debtor 
cannot  set  up  in  compensa- 
tion what  the  creditor  owes 
to  his  codebtor,  except  for 
the  share  of  the  latter  in  the 
joint  and  several  debt.  —  N. 
1294. 

1192:  A  debtor  who  _ae- 
cepts  purely  and  simply  an 
assignment  made  by  the 
creditor  to  a  third  person, 
cannot  afterwards  set  up 
against  the  assignee  the  com- 
pensation which  he  might 
before  the  acceptance  have 
set  up  against  the  assignor. 

An  assignment  not  accept- 
ed by  the  debtor,  but  of 
which  due  notification  has 
been  given  to  him,  prevents 
compensation  only  of  the 
debts  due  by  the  assignor 
posterior  to  such  notification. 
—  N.  1295. 

1193.  When  the  two  debts 
are  payable  at  different 
places,  compensation  cannot 
be  set  up  without  allowing 
for  the  expenses  of  remit- 
tance. —  N.  1296. 

1194.  When   compensation 


by  the  sole  operation  of  law 
is  prevented  by  any  of  the 
causes  declared  in  this  sec- 
tion, or  by  others  of  a  like 
nature,  the  party  in  whose 
fayor  alone  the  cause  of  ob- 
jection exists,  may  demand 
the  compensation  by  excep- 
tion; and  in  such  case  the 
compensation  takes  place 
from  the  time  of  pleading 
th'e^  exception  only. 

1195.  When  there  are  sev- 
eral debts  subject  to  com- 
pensation due  by  the  same 
person,  the  compensation  is 
governed  by  the  rules  provid- 
ed for  the  imputation  of  pay- 
ments. —  N.  1297.  —  C. 
1159,  1161. 

1196.  Compensation  does 
nqt_take  place  to  tlie  pre- 
judice of  rights  acquired  by 
thiri  parties.  —  N.  12"98. 

1197.  He  who  pays  a  debt 
which  is  of  right  extinguish- 
ed by  compensation  cannot 
afterwards  in  enforcing  the 
debt  whichhe  has  failed  to 
set^up^^^  compensation  avail 
him§jBlf^  to  the  prejudice,  of 
third,  parties,  of  the  priv- 
ileges and  hypothecs  attach- 
ed to  such  debt,  unless  there 
were  just  grounds  for  his 
ignorance  of  its  existence  at 
at  the  time   of  payment.  — 

N.  1299.  —  C.  2081    $  5.^  y   jj.;.^ 
•--  « 
SECTION  VI.  ^        ^ 

OF   CONFirSION. 

1198.  When  the  qualities 
of  creditor  and  debtor  are 
united    in    the    same  person, 
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there  arises  a  confusion 
which  extinguishes  the  obli- 
gation; nevertheless  in  cer- 
tain cases  when  confusion 
ceases  to  exist,  its  effects 
cease  also.  —  N.  1300,  —  C. 
671    $  2,  966. 

1199.  The  confusion  which 
takes  place  by  the  concur- 
rence of  the  qualities  of 
creditor  and  principal  debtor 
in  the  same  person,  avails 
the  sureties. 

That  which  takes  place  by 
the  concurrence  of  the  qual- 
ities of  surety  and  creditor  or 
of  surety  and  principal  debt- 
or does  not  extinguish  the 
principal  obligation.  —  N. 
1301.  —  C.  1113,  1957. 

SECTION  VII. 

OF  THE  PERFORMANCE  OF  THE 
OBLIGATION  BECOMING  IM- 
POSSIBLE. 

1200.  When  the  certain 
specific  thin^  which  is  the 
object  of  an  obligation  T)er- 
ishes,  or  the  delivery  o/jt 
becomes  fiom  anyL__Qtlifir 
cause      Impossible,      without 

any     act    or     fault     q£ the 

debtor,  and  before  he  is  _in 
default,  the  obligation  is  ex- 
tinguished ;  It  is  also  ex- 
tinguished __although  the 
deotor  be  in  defaultj^  if  tie 
thi^g  would  equally  have 
pefisned  in  the  possession  of 
the  creditor;  unless  in  either 
of  the  above  mentioned  cases 
the  debtjQjL_  has  .  expruasly 
bound  himself  for  fortuitous 
events. 


The  debtor  muat  prove  the 
fortuitous  event  which  he 
alleges. 

The  destruction  of  a  thing 
stolen  or  the  impossibility  of 
defivering  it  does  not  dis- 
charge him  who  stole  the 
thing,  or  him  who  knowingly 
received  it,  from  the  obliga- 
tion to  pay  its  value.  —  N. 
1302.  —  C.  1050. 

1201.  When  the  peifonn- 
ance  of  an  obligation  has  be- 
come impossible,  without .^.ny 
act  or  fault  of  the  debtor, 
he  is  bound  to  assign  tC-.  the 
crs.ditor_aiicli  right.s  af_in- 
demnity  as  he  may_p^5e88 
relating  to  the  obligation. — 

1202.  When  the  perform- 
ance of  an  obligation  to  do 
has  become  impossible  •v^ith- 
out  any  act  or  fault  of  the 
debtor  and~before  he  is  in 
default,  the  obligation  is  ex- 
tinguisllfid  and.  J)ath_  parties 
are  liberated;  but  rf  the 
obligation  be  beneficially  per- 
formed in  part,  the  creditor 
is  bound  t&^the  extent  of 
the  benefit  actually  received 
by  him. 

CHAPTEE  NINTH. 

OF  PROOF. 

SECTION  I. 

GENERAL   PROVISIONS. 

1203.  The  party  who 
claims  the  performance  of  an 
obligation  must  prove  it. 

On  the  other  hand  he  who 
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alleges  facts  in  avoidance  or 
extinction  of  the  obligation 
must  prove  them;  subject 
nevertheless  to  the  special 
rules  declared  in  this  chap- 
ter. 

1204.  The  proof  produced 
must  be  the  best  of  which 
the  case  in  its.  naturejs  sus- 
ceptible. 

Secondary  or  inferior  proof 
cannot  "be  received  unless  it 
is  first  shown  that  the  best 
or  primary  proof  cannot  be 
produced. 

1205.  Proof  may  be  made 
by  writings,  by  testimony,  by 
presumptions,  by  the  confes- 
sion of  the  party  or  by  his 
oath,  according  to  the  rules 
declared  in  this  chapter  and 
in  the  manner  provided  in 
the  Code  of  Civil  Procedure. 
—  N.  1316. 

1206.  The  rules  declared  in 
this  chapter,  unless  express- 
ly or  by  their  nature  limited, 
apply  in  commercial  as  well 
as  in  other  matters. 

When  no  provision  is 
found  in  this  code  for  the 
proof  of  facts  concerning 
commercial  matters,  recourse 
must  be  had  to  the  rules  of 
evidence  laid  down  by  the 
laws  of  England. 

SECTION  II. 

OF    PROOF    Br    WRITINGS. 

$  1.  OF  AUTHENTIC  WRITINGS. 

1207.  The  following  writ- 
ings executed  or  attested 
with  the  requisite  formalities 


by  a  public  officer  having 
authority  to  execute  or  at- 
test the  same  in  the  place 
where  he  acts,  are  authentic 
and  make  proof  of  their 
contents  without  any  ev- 
idence of  the  signature  or 
seal  appended  to  them,  or  of 
the  official  character  of  such 
officer  being  necessary,  that 
is  to  say: 

Copies  of  the  acts  of  the 
Imperial  Parlia^mfint.  of  the 
Parliament  of  the  Province 
of  Canada,  and  of  the  Par- 
liament of  the  Dominion  of 
Canada,  and  copies  of  the 
Edicts  and  Ordinances,  and 
of  the  Ordinances  of  the 
Province  of  Quebec,  and  of 
the  statutes  and  Ordinances 
of  the  Province  of  Lower 
Canada,  and  of  the  statutes 
of  Upper  Canada,  printed  by 
the  printer  duly  aulihorized. 
by  Her  Majesty  the  Queen, 
or  by  any  of  her  predeces- 
sors; 

Copies  of  acts  of  the  Legis- 
latures, of  the  provinces  form- 
ing the  Dominion  of  Canada, 
or  of  any  of  the  provinces  or 
territories,  hereafter  admit- 
ted into  the  Dominion,  print.- 
ed  by  a  Queen's  printer,  or 
other  prmter  by"  authority, 
for  the  Government  of  any 
of  the  said  provinces  or  ter- 
ritories; 

Letters  -  patent^  commis- 
sions, proclamations  and 
ofher  instruments  issued  by 
her  Majesty  the  Queen,  or  by 
the  executive  Government  of 
the  Province  of  Canada  or  of 
the  Dominion  of  Canada; 
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Letters-patent,  orders  in 
council,  commissions,  procla- 
mations and  other  instru- 
ments issued  by  the  Govern- 
ment of  this  Provinca; 

Copies  of  officiail  documents, 
proclamations  or  announce- 
ments, printed  by  a  Queen's 
printer,  or  other  printer  by 
authority  for  the  government 
of  a  province  of  the  Domin- 
ion of  Canada  and  of  the 
provinces  or  territories  here- 
after admitted  into  the  Dom- 
inion; 

Ofificial  announcements  in 
the  Canada  Gazette  and  in 
the  QueLec  Official  Gazette 
published  by  authority; 

Tire  records,  registers,  jour- 
nals and  public  documents  of 
the  several  departments  of 
the  Executive  Government 
aniTof  the  Parliament  of  the 
Province  of  Canada  and  of 
the  Dominion  of  Canada,  as 
well  as  those  of  the  Execu- 
tive Government  and  Legis- 
lature of  this  Province; 

The  records  and  registers 
of  courts  of  justice  and  of 
judicial  proceedings  in  the 
Province; 

The  books  and  registers^f 
a  public  cTiaraeter  required 
by  Taw  to"  be  kept  by  official 
persons  in  the  Province; 

The  ^ififi^^i^-  '■^SPsters,  by- 
laws, records  and  other  doc- 
uments and  papers  of  muni- 
cipal corporations  and  of 
other  corp'6fafrons~bf  a  public 
character  in  this  Province; 

Official  copies  and  extracts 


of  and  from  the  books,  doc- 
uments and  writings  above 
mentioned,  and  certificates 
and  all  other  writings  includ- 
ed within  the  legal  intend- 
ment of  this  article,  although 
not  enumerated.  —  E.  8.  Q., 
5805. 

1208.  A  notarialinstrument 
received  before  one  notary 
alone  is  authentic  if  signed 
by  all  the  parties. 

If  tlie  parties  or  any  of 
them  be  ujnable  to  sign,  it  is 
necessary,  to  the  authenticity 
of  the  instrument,  that  the 
consent  given  to  the  instru- 
ment by  the  party  thereto 
who  does  or  cannot  sign  be 
received  in  the  presence  of  a 
subscribing  witness. 

The  witnesses  may  be  of 
either  sex  and  must  be  not 
less^tban  twenty-one  years  of 
age,  of  sound  mind,  without 
inj^erest  in  the  instrument, 
(not  civilly  dead),  and  not 
deemed  infamous  by  law. 
Aliens  and  married  women 
(except  the  wife  of  the  no- 
tary receiving  the  instru- 
ment) may  act  as  witnesses. 

This  article  is  subject  to 
the  provisions  contained  in 
the  next  following  article, 
and  to  those  relating  to  wills. 
It  does  not  apply  to  the 
cases  mentioned  in  Article 
2380,  when  a  notary  alone  is 
sufficient.  —  56  V.,  c.  39  s.  1. 
—  C.  36   $  4,  843  et  s.  \ 

1209.  Notifications,  sum- 
monses, protests  and  services, 
by  which  a  reply  is  required, 


^  Vide  57  V.,  c.  45,  making  valid  certain  notarial  documents 
which  do  not  mention  the  fulfilment  of  certain  formalities. 
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may  be  made  by  one  notary, 
whether  the  party  in  whose 
name  they  are  made  has  or 
has  not  signed  the  deed. 

Such  instruments  are  au- 
thentic and  make  proof  of 
their  contents  until  con- 
tradicted or  disavowed. 

But  nothing  inserted  in 
any  such  ittstrument,  as  the 
answer  of  the  party  upon 
whom  the  same  is  served,  is 
proof  against  him,  unless  it 
be  signed  by  such  party. 

With  the  exception  of  the 
notifications,  summonses,  pro- 
tests and  services  which  pre- 
cede, all  other  notifications, 
summonses,  protests  and  ser- 
vices may  be  made  in  the 
form  above  indicated  or  by 
an  ordinary  notarial  deed 
signed  in  the  office  of  the 
notary  or  elsewhere.  —  63  V., 
c.  40. 

In  such  case  it  is  sufficient 
for  the  notary  to  serve  a  copy 
of  such  deed  upon  the  person 
to  be  so  notified,  summoned 
or  protested,  or  at  his 
domicile. 

It  is  not  necessary  to  de- 
liver to  the  adverse  party  a 
copy  of  the  p^rocis-verbal  of 
service;  such  procis-verhal 
may  be  drawn  up  and  signed 
atf erwards.  —  Td.  5807.  —  P. 
586. 

1210.  An  authentic  writing 
makes  complete  proof  be- 
tweeji  the  parties  to  it  and 
their  Eeirs  and_  legal  re- 
presentatives : 

1.  Of  the  oJb^lijgation  ex- 
pressed  in  it; 


2.  Of  what  is  expressed  in 
it  by  way  of  recital,  if  the 
recitail  have  a  direct  refer- 
ence to  the  obligation  or  to 
the  object  of  the  parties  in 
executing  the  instrument.  II 
the  recital  be  foreign  to  such 
obligation  and  to  the  object 
of  the  parties  in  executing 
the  instrument,  it  can  serve 
only  as  a  commencement  of 
proof.  —  N.  1319,  1320. 

1211.  An  authentic  writing 
may  be  contradicted  and  set 
aside  as  false  in  whole  or  in 
part^  upon  an  Improbaiion  in 
fhe'manner  provided  in  the 
Code  of  Civil  Procedure  and 
in.  no  other  manner. — iP.  225 
ersT^^K  1319. 

1212.  Covmter-letters  have 
effect  between  the  parties  to 
them  only;  they  do  not  make 
proof  against  third  persons. 
—  N.  1321. 

1213.  Acta  of  recognition 
do  not  make  proof  of  the  pri- 
mordial  title,  unless  the  sub- 
stance of  the  latter  is  spec- 
ially set  forth  in  the  recog- 
nition. 

Whatever  the  recognition 
contains  over  and  above  the 
primordial  title,  or  different 
from  it,  does  not  make  proof 
against  it.  —  K".  1337.   -      ^ 

1214.  The  act  of  Ratification 
orVonfirmation  of  an  obliga- 
tion''  which  is  voidable  does 
not  make  proof  unless  it  ex- 
presses the  substance  of  the 
obligation, "the  cause  of  its 
being  voidable  and  the  in- 
tention to  cover  nullity.  '^^ 
N.  1338.  —  C.  1235   $  2. 
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$  2.   OF  COPIES  OF  AUTHENTIC 
WRITINGS. 

1215.  Cflpiea  _of  notarial 
instruments,  certified  to  be 
true  copies  of  the  original,  by 
the  notary  or  other  public 
officer,  who  has  the  legal 
custody  of  such  original,  are 
authentic  and  make  proof  of 
what  is  contained  in  the  ori- 
ginal. —  N.  1334. 

1216.  Extracts  duly  certi- 
fied and  delivered  by  notaries 
or  by  the  prothonotaries  of 
the  Superior  Court  from  the 
originals  of  authentic  in- 
struments Mawfully  in  their 
custody  are  authentic  and 
make  proof  of  their  contents; 
provided  such  extracts  con- 
tain the  date,  place  of  execu- 
tion and  nature  of  the  in- 
trument,  the  names  and  de- 
scription of  the  parties  to  it, 
the  name  of  the  notary  be- 
fore whom  it  was  received, 
the  clauses  or  parts  of 
cJauses  extracted  at  full 
length,  and  that  mention  be 
made  of  the  day  on  which 
the  extract  is  delivered  and 
be  noted  on  the  originals.  — 
C.  2132. 

1217.  When  the  original  of 
any  notarial  instrument  has 
been^ost  by  unforeseen  ac- 
cident, a  copy  of  an  authen- 
tic copy  thereof  make_s^roof 
of  the  contents  of  the  origin- 
al, provided  that  such  copy 
be  attested  by  the  notary  or 
other  public  officer  with 
whom  the  authentic  copy  has 
been  deposited  by  judicial 
authority  for  the  purposes  of 
granting    copies    thereof,    ai 

7 


provided  in  the  Code  of  Civil 
Procedure.  —  N.  1335.  —  P. 
1327  et  B. 

1218.  Copies  of  notarial  in- 
struments and  of  extracts 
therefrom,  of  all  authentic 
documents,  whether  judicial 
or  not,  of  papers  of  record, 
and  of  all  documents  and  in- 
struments in  writing,  even 
those  undet  private  sign- 
ature, or  executed  before 
witnesses,  lawfully  registered 
at  full  length,  when  such 
copies  bear  the  certificate  of 
the  registrar,  are  authentic 
evidence  of  such  documents, 
if  the  originals  have  been  de- 
stroyed by  fire  or  other  ac- 
cident, or  otherwise  lost.  — 
N.  1336. 

1219.  If  in  such  cases  the 
original  document  be  in  the 
possession  of  an  adverse 
party,  or  of  a  third  party, 
without  collusion  on  the  part 
of  the  person  who  relies  upon 
it,  and  it  cannot  be  produced, 
the  copy  certified  as  in  the 
preceding  article  makes  proof 
in  like  manner. 

$  3.  OF  CERTAIN  WRITINGS 
EXECUTED  OUT  OF  LOWER 
CANADA. 

1220.  The  certificate  of  the 
secretary  of  any  foreign  state 
or  of  the  executive  govern- 
ment thereof,  and  the  origin- 
al documents  and  copies  of 
documents  hereinafter  enu- 
merated, executed  out  of 
Lower  Canada,  make  primA 
facie  proof  of  the  contents 
thereof  without  any  evidence 
being  necessary   of  the  seal 
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or  signature  affixed  to  such 
original  or  copy,  or  of  the 
authority  of  the  officer  grant- 
ing the  same,  namely: 

1.  Exemplifications  of  any 
judgment  or  other  judicial 
proceeding  of  any  court  out 
of  Lower  Canada,  under  the 
seal  of  such  court,  or  under 
the  signature  of  the  officer 
having  the  legal  custody  of 
th-e  record  of  such  judgment 
or  other  judicial  proceeding; 

2.  Exemplifications  of  any 
wiQl  executed  out  of  Lower 
Canada,  under  the  seal  of  the 
court  wherein  the  original 
will  is  of  record,  or  under 
the  signature  of  the  judge  or 
other  officer  having  the  legal 
custody  of  such  wiJJ,  and  the 
probate  of  such  will  under 
the  seal  of  the  court; 

3.  Copies  of  the  exemplifica- 
tion of  such  will  and  of  the 
probate  thereof  certified  by 
the  prothonotary  of  any  court 
in  Lower  Canada,  in  whose 
office  the  exemplification  and 
probate  have  been  recorded, 
at  the  instance  of  an  inter- 
ested (party  and  by  the  order 
of  a  judge  of  such  court  ; 
such  probate  is  also  received 
as  proof  of  the  death  of  the 
testator; 

4.  Certificates  of  marriage, 
baptism  or  birth,  and  burial 
of  persons  out  of  Lower  Can- 
ada, under  the  hand  of  the 
clergyman  or  public  officer 
who  officiated,  and  extracts 
from  any  register  of  such 
marriage,  baptism  or  birth, 
and  burial,  certified  by  the 
clergyman    or   public    officer 


having    the     legaJ     custody 
hereof; 

5.   Notarial   copies   of  any 
power    of   attorney   executed  ^^ 
out  of  Lower  Canada,  in  the 
presence    of     one    or     more    ' 
witnesses    and    authenticated  "• 
•ibef  ore  the  mayor  of  the  place  " 
or  other  public  officer  of  the 
country  where  it  bears  date, 
the    original   whereof   is   de- 
posited     witE"  T;he      notary 


TTower     Canada 


public 

gi  ^ 

'GrTEe'  copy  taken  by  a 
prothonotary  or  a  clerk  of  a 
circuit  court  in  Lower  Can- 
ada of  any  power  of  at- 
torney executed  out  of  Lower 
Canada  in  the  presence  of 
one  or  more  witnesses  and 
authenticated  before  any 
mayor  or  other  public  officer 
of  the  country  where  it  bears 
date,  such  copy  being  taken 
in  a  cause  wherein  the 
original  is  produced  by  a 
witness  who  refuses  to  part 
with  it,  and  being  certified 
and  deposited  in  the  same 
cause; 

7.  Copies  duly  certified  by 
a  notary  in  the  Province  of 
Quebec  of  all  the  writings 
and  documents  above  enu- 
merated which  have  been 
previously  deposited  with 
such  notary. — 62  V.,  c.  49. 

8.  In  the  county  of  Gaspe, 
any  copy  delivered  by  the 
prothonotary,  of  any  power 
of  attorney  executed  out  of 
the  Province  of  Quebec,  in 
presence  of  one  or  more  wit- 
nesses and  authenticated  be- 
fore   any     mayor     or     other 
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public  officer  of  the  country 
where  it  bears  date,  such 
copy  being  taken  from  the 
original  deposited  and  kept 
in  his  office,  among  the 
records  of  the  Superior 
Court.  —  9  Ed.  VII,  c.  70, 
s.    1. 

The  original  powers  of  at- 
torney mentioned  in  the  pre- 
ceding paragraphs  numbers 
five  and  six,  are  heJd  to  be 
duly  provad;  but  the  truth 
of  the  exemplifications,  pro- 
bates, certificates  or  extracts, 
and  the  original  powers  of 
attorney  mentioned  in  this 
articile,  may  be  denied  and 
proof  thereof  be  required  in 
the  manner  provided  in  the 
Code  of  Civil  Procedure.  — 
P.  209. 

$     4.   OF     PRIVATE    WRITINGS. 

1221.  A  writing  which  is 
not  authentic  by  reason  of 
any  defect  of  form,  or  of  the 
incoanpetency  of  the  officer, 
avails  as  a  private  writing, 
if  it  have  been  signed  by  all 
the  parties;  saving  the  provi- 
sions contained  in  article 
895.  —  N.  1318.  —  C.  855. 

1222.  Private  writings  ac- 
knowledged by  the  party 
against  whom  they  are  set 
up,  or  legally  held  to  be  ac- 
knowledged or  proved,  have 
the  same  effect  in  making 
proof  between  the  parties 
thereto,  and  between  their 
heirs  and  legal  represen- 
tatives, as  authentic  writ- 
tangs.  —  N.  1322. 

1223.  If  the  party  a^inst 
whom  a  private  writing  is  set 


up  do  not  formally  deny  his 
writing  or  signature  in  the 
manner  provided  in  the  Code 
of  Civil  Procedure,  it  is  held 
to  be  acknowledged.  His 
heirs  or  legal  representatives 
are  only  obliged  to  declare 
under  oath  that  they  do  not 
know  his  writing  or  sign- 
ature. —  60  v.,  c.  50  s.  18.— 
N.  1324.  —  P.  208. 

1224.  In  the  case  of  formal 
denial  by  a  party  of  his  writ- 
ing or  signature,  or  in  the 
case  of  a  declaration  by  his 
heirs  or  legal  reipresentatives 
that  they  do  not  know  it, 
proof  must  be  made  in  the 
manner  provided  in  the  Code 
of  Civil  Procedure. — ^^N,  1324. 

1225.  Private  writings  have 
no  date  against  third  persons 
but  from  the  time  of  their 
registration,  or  from  the 
death  of  one  of  the  subscrib- 
ing parties  or  witnesses,  or 
from  the  day  that  the  sub- 
stance of  the  writing  has 
been  set  forth  in  an  authen- 
tic instrument. 

The  date  may  nevertheless 
be  established  against  third 
persons  by  Jegal  proof.  —  N. 
1328.  —  C.  1281. 

1226.  The  rule  declared  in 
the  last  preceding  article 
does  not  apply  to  writings 
of  a  commercial  nature.  Such 
writings  are  presumed  to 
have  been  made  on  the  day 
they  bear  date,  in  the  ab- 
sence of  proof  to  the  con- 
trary. 

1227.  FamUy  registers  and 
papers  do  not  make  proof  in 
favor  of  him  by  whom  they 
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are  •written.    They  are  proof 
against  him: 

1.  In  all  eases  in  which 
they  formally  declare  a  pay- 
ment received; 

2.  When  they  contain  ex- 
press mention  that  a  minute 
is  made  to  supply  a  defect 
of  title  to  a  person  in  whose 
favor  an  obligation  is  declar- 
ed to  exist.  —  N.  1331. 

1228.  What  is  written  by 
the  creditor  on  the  back  or 
upon  any  other  part  of  the 
title  which  has  always  re- 
mained in  his  possession, 
though  the  writing  be  nei- 
ther signed  nor  dated,  is 
proof  against  him  when  it 
tends  to  establish  the  dis- 
charge of  the  debtor. 

In  like  manner  what  is 
written  by  the  creditor  on 
the  back  or  upon  any  other 
part  of  the  duplicate  of  a 
title  or  of  a  receipt  is  proof, 
provided  such  duplicate  be 
in  the  hands  of  the  debtor. 
—  N.  1332. 

1229.  No  indorsement  or 
memorandum  of  any  pay- 
ment upon  a  promissory  note, 
bill  of  exchange  or  other 
writing,  made  by  or  on  be- 
half of  the  party  to  whom 
such  payment  is  made,  is  re- 
ceived in  proof  of  such  pay- 
ment so  as  to  take  the  debt 
out  of  the  operation  of  the 
law  respecting  the  limita- 
tion of  actions. 

SECTION   III. 
OF   TESTIMONY. 

1230.  Repealed  hy  60  V.,  c. 
50,  8.  19.    Vide  P.  S12  et  s. 


1231.  Repealed  hy  60  V.,  c. 
50,  s.  19.    Vide  P.  S12  et  s. 

1232.  Repealed  by  60  V.,  c. 
50,  s.  19.    Vide  P.  S12  et  8. 

1233.  Proof  may  be  made 
by  testim.ony: 

1.  Of  all  facts  concerning 
commercial  matters; 

2.  In  all  matters  in  which 
the  principal  sum  of  money 
or  value  in  question  does  not 
exceed  [fifty  dollars;] 

3.  In  cases  In  which  real 
property  is  held  by  permi?- 
sion  of  the  proprietor  with- 
out lease,  as  provided  in  the 
title  Of  Lease  and  Hire; 

4.  In  cases  of  necessary  46- 
posits,  or  deposits  made  by 
trayeUers  in^  aninn,  and  in 
other  cases  of^aTTike  nature; 

5.  In  cases  of  obligations 
arising  from  quasi-contracts, 
offences,  and  quasi-offences, 
and  all  pther  cases  in  which 
the  party  claiming  could  not 
procure  proof  i^  writing; 

6.  In  cas^^n  wHTct  the 
proof  in  writing  has  been 
lost  bj"  unforeseen  aceidiiit, 
or  is  in  the  possession  of  the 
aTverse  party  or  of  a  third 
person  without  collusion  of 
tEe  party  claiming,  and  can- 
not be  produced; 

7.  In  eases  in  which  there 
is  a  commencement  of  proof 
iiLJcriting. 

In_all^  other  matters  proof 
must  be  ma3e  "by  writing  or 
£y  the  ift^fjrnf'¥J\o  adYfirse 
pajty. 

'i'he  whole,  nevertheless, 
subject  to  the  exceptions  and 
limitations  specially  declared 
in  this  section,  and    to    the 
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provisions  contained  in  ar- 
ticle 1690.  —  N.  1341,  1347, 
1348.^^-- C.  232  et  8.,  860, 
1206,  1281,  1669,  1677,  1816, 
2260    $  7.  —  P.  312  et  8. 

1234.  Testimony  cannot  OA 
any  ease,  be  rec€ive3~tO-fi2P- 
tradlct  or  yary  thft  terms-of 
a  valid  written  instrument. 
— ~TJ.  1341.'  " 
h^  1235.  In  commercial  mat- 
ters in  which  the  sum  of 
money  or  value  in  question 
exceeds  [fifty  dollars,]  no 
*■* action  or  exception  can  be 
maintained  against  any  par- 
ty or  his  representatives  un- 
less there  is  a  writing  sigjjed 
by  the  former,  in  the  follow- 
ing cases: 

/"  1.  Upon  any  pronuse  oi-ac- 

knowledgment     whereby,      a 

debt    is    taken    out    of    the 

'"^   operation  of  the  law  respect- 

'    ing  the  limitation  of  actions; 

2.  Upon    a^    promise,  or 
/  ratification   made   by   a  per- 

json   of  the  age  of  majority, 
/of  any  obligation  contracted 
rl  during  his  minority; 

3.  Upon  any  representatioa, 
or   assurance   in   favor  -of   a 

^\      person  to  enable  hini-to  ob- 

V  j    tain  credit,  money  or  goods 

All  thereupon; 

^  7'4.  Upon  any  contract— for 
the  sale  of  goods,  unless  the 
buyer  has  accepted  or  re- 
ceived part  of  the  goods  or 
given  something  in  ^rnest 
^  bind  the  bargain; 

The  foregoing  rule  applies 

although    the    goods    be    in 

tended    to    be    delivered    at 

some  future  time  or  be  Bot 

j;  the  time  of  the  contract 


ready     for     delivery.    —   C. 
1567. 

1236.  In  any  action  for  the 
recovery  of  a  sum  which 
does  not  exceed  [fifty  dol- 
lars,] proof  by  testimony 
cannot  be  received  if  such 
sum  be  a  balance  or  make 
part  of  a  debt  under  a  con- 
tract which  cannot  be  proved 
by  testimony. 

The  creditor  may,  never- 
theless, prove  by  testimony 
a  promise  made  by  the  debt- 
or to  pay  such  balance,  when 
it  does  not  exceed  [fifty  dol- 
lars.] —  N.  1344. 

1237.  [If  in  the  same  ac- 
tion several  sums  be  demand- 
ed which  united  form  a  sum 
exceeding  fifty  dollars,  proof 
by  testimony  may  be  receiv- 
ed if  the  debts  have  arisen 
from  different  causes  or  have 
been  contracted  at  different 
times,  and  each  were  origin- 
ally for  a  sum  less  than  fifty 
dollars.]  —  N.  1345. 

SECTION  rv. 

OF   PRESUMPTIONS. 

1238.  Presumptions  are  ei- 
ther estabiishecL  "by  law  _qr 
arise  Trom  facts  which  ajre 
left  to  the  discretion  of  the 
eo^fs.  —  N.  1349. 

1239.  Legal  presumptions 
are  those  whicn  are  specially 
attached  by  law  to  certain 
facTs.  "  They  _^empt  from 
making  other  prQof~tho8iB'in 
wFose  favor  iliey  exist  ;^_£er- 
taln  of  them  may  be  contra- 
dicted by  other  prooF;  outers 
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are  presumptions  juris  et  de 
jure  and  cannot  be  contra- 
^aiCted.  —  N.  1352. 

1240.  No  proof  is  admitted 
to  contradict  a  legal  pre- 
sumption, when,  on  the 
ground  of  such  presumption, 
the  law  annuls  certain  in- 
struments or  disallows  a  suit, 
unless  the  law  has  reserved 
the  right  of  making  proof  to 
the  contrary,  and  saving 
what  is  provided  with  re- 
spect to  the  oaths  or  judicial 
admissions  of  a  party.  —  N. 
1352. 

1241.  The  aut^rity_^f  a 
finaj  judgment  (res  judica- 
ta) "is    a  presumption    juris 

onlv  1 


et  de  jure;  it  applies  only  to 
thai  wEicTi  has  been  the  ob- 
ject of  the  judgment,  and 
when  tTie  demana  Ts  found- 
ed on  the  same  cause,  is 
between  the  same  parties 
acting  in  the  same  qualities, 
and  is  for  the  same  thing  as 
in  the  action  adjudged  upon. 
—  N.  1351.  —  C.  1920. 

1242.  Presumptions  not  es- 
tablished by  law  are  left  To 
the'  discretion  and  judgment 
of  the  court.  —  N.  1353. 

SECTION  V. 
OF  ADMISSIONS. 

124S.  Admissions  are  extra- 
judicial or  judicial.  They  can- 
not be  divided  against  the 
party  making  them,  —  N. 
1354,  1356. 

Nevertheless,  an  admis^ou 
may  be  divided  in  the  fol- 
lowing    cases,    according    to 


circumstances,     and    in     the 
discretion  of  the  court: 

1.  When  it  contains  facts 
which  are  foreign  to  the 
issue; 

2.  When  the  part  of  the 
admission  objected  to  is  im- 
probable or  is  invalidated  by 
indications  of  fraud  or  of 
bad  faith,  or  by  contrary 
evidence ; 

3.  When  the  facts  contain- 
ed in  the  admission  have  no 
connection  with  each  other. 
—  60  v.,  c.  50,  B.  20. 

1244.  An  extra-judicial  ad- 
mission must  be  proved  by 
writing  or  the  oath-  of  the 
party  against  whom  it  is  set 
up,  except  in  the  cases  in 
which,  according  to  the  rules 
declared  in  this  chapter, 
proof  by  testimony  is  ad- 
missible. —  N.  1355. 

1245.  A  judicial  admission 
is  complete  proof  against  the 
party  making  it. 

It  cannot  be  revoked  un- 
leais  it  is  proved  to  have  been 
made  through  an  error  of 
fact.  —  N.  1356.  —  P.  354  et 
8.,  359. 

SECTION   VI. 
OF    THE    OATHS    OF    PARTIES. 

1246.  Repealed  by  60  V.,  c. 
50,  s.  21.     Vide  P.  3^.  372^ 

$    1.   OF   THE   DECISORY  OATH. 

1247.  Repealed  by  60  V.,  c. 
50,  s.  21.    Vide  P.  371,  372. 

1248.  Repealed  by  60  T.,  c. 
50,  «.  21.    Tide  P.  ill,  372. 
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1249.  Repealed  by  60  V.,  c. 
50,  s.  21.     Tide  P.  371.  372. 

1250.  Repealed  by  60  V.,  c. 
50,  s.  21.    Vide  P.  371,  372. 

1251.  Repealed  by  60  7,,  c. 
50,  s.  21.     Ftde  P.  371.  372. 

1252.  Repealed  by  60  F.,  c. 
50.  8.  21. 


1253.  Repealed  by  60  F.,  c. 
50,  «.  21. 

1254.  Repealed  by  60  T.,  c. 
50,  s.  21. 

1255.  Repealed  by  60  F.,  c. 
50,  s.  21. 

1256.  Repealed  by  60  F.,  c. 
50,  s.  21. 


TITLE     FOURTH. 

OF  MAItiRIAG'E  COVENANTS  AND  OF  THE  EFFECT  OF 

MARRIAGE  UPON  THE  PROPERTY  OF  THE 

CONSORTS. 


CHAPTER  FIRST. 

OENERAL   PROVISIONS. 

1257.    All  kinds  of  agree- 
ments^may  be  lawJullv^ade 

■~»'*4^i2IlconJr^J^_oJf~^arriage, 
.  even"    those     wEicH7  in    any 

**^-— net  inter  vivos  would  be.  in 
any  other,  void;  such  as -the 
renunciation  of  ^ii<^<^fgainTia 
which  ^ave  not  yet  devolv- 
ed,*the  glFt  of  future  prpp- 
erty.^^the  conventional  .ap- 
pointment of  an  heir,  and 
'i  other  dispositions  in  con- 
templation of  death.  — ~!N. 
Vm.  —  C.  1413. —        » 

^"^^f       1258.    All     ffovPTiaTitfl  "con- 

•xL,  trary  tj)  public  .order  or  to 
g^^d^moralsTo raforbidden  by 
any  3Jolibitory  law,  are, 
however,  excegred^from  tEe 
above  rule.  —  N.  1387.  —  C. 
13.  1384. 

1259.     Thus    the     consorts 
cannot    derogate     fromothe 


rights  incident  to  the  an- 
thority^fThe  husband~oveT 
the,  persona  pf  thq  wifp.  s\.t\^ 
the_children,  or'Jbe^nging^  to 
the  husband  as  the  head"  of 
the  conjugal  associatjon,  nor 
*)from  the  rights  conferred 
npnn  t^fl  <^nna"(vrtH  \ty  thfljjf^la 
of  PqtprnaJ,  Authority  and  the 
title  of  MMority,  Tutorship 
and  Emancipation  in  tW-prea- 
emt  code.  — ^~3^.  1388.  —  C. 
1384.  ^ 

1260.  If  no  covenants  have 
been  made,  or  if  the  contrary 
have  not  !been~stipulated,  the 
consorts  are  presumedto 
have  intended  to  subjgct 
themselves  to  the  general 
laws  and  customs  of  tha!5iin- 
try,  .  and  particularly  to_the 
commumfv~o?~inrQpay{:y, 


be  born  of  their  marriage. 


200 


MARRIAGE  COVENANTS,  ETC. 


From  the  moment  of  th6 
cedebratfon  of  marriage,  these 
pr esume d  agreements  bee ome 
iuajocably  the  jaw  between 
the  parties,  and  can  no  longer 
be' revokeg  or  altfijed.  —  N. 
13957" 

1261.  In  the  case  of  the 
preceding  article,  the  com- 
munity is  established  and 
governed  in  accordance  with 
the  rules  set  forth  in  the 
second  chapter,  and  those 
rielating  to  dower  are  laid 
down  in  the  third  chapter  in 
the  present  title. 

1262.  Oommunity_of  prop- 
erty, which  the  consorts  are 
fFee  to  exclude  by  stipula- 
tion, may'^Be^  altered  or  mod- 
ified at  pleasure,_bj^  their 
contract  of  marriage,  an/d^is 
ealled7  in  such  case,  conven- 
tional community,  the  prin- 
cipad  rules  concerning  -which 
are  contained  in  the  second 
section  of  the  second  chapter 
of  this  title.  —  N.  1387. 

1263.  Jjegal  or  customary 
■dower,  which  the  parties  are 

likewise    at    liberty    to ^ex- 

clude,  may^-alaaJoe  alter^  or 
modified  at  pleasure^by  the 
contract  of  marriage,  1ahd  is 
called  in  such  case,  prefixed 
or  conventional  dowerr~We 
most  ordinary  rules  concern- 
ing  which  are  contained  in 
the  first  section  of  the  third 
chapter  of  this  title.  —  N. 
1387. 

1264.  All     marriage    cov- 
~         enants  must  be  made  in  no- 


tarial—:£cu3n,  and  before  the 
solemnizing  _of__marrIage, 
upon  which  they  axe  condi- 
tional. 

Contracts  of  marriage 
made  in  certain  localities,  for 
which  an  exception  has  been 
created  by  special  laws,  are 
exempted  from  the  aeeessity 
of  being  in  notarial  form. — 
N.  1394. 

1265.  After  marriage,  ihe 
marriage  covenantsL  xjojitain- 
ed^_in__the^^on.tjact  _canii_at  be 
altered,  [even  by  the  mutual 
donation  of  usufruct,  which 
is  abolished,]  nor  can  the 
consorts  in  any  other  manner 
confer  benefits  inter  vivos 
upon  each  other,  except  in 
conformity  with  the  provi- 
sions of  the  law,  under 
which  a  husband  may,  sub- 
ject to  certain  conditions 
and  restrictions,  insure  his 
life  for  his  wife  and  chil- 
dren. —  E.  S.  Q.,  5809\  — 
N.  1395.  —  C.  770. 

1266.  Alterations  made_in 
marriage  covenants,  before 
the  celebration  of  the  mar- 
riage, must,  on  pain  of  nul- 
lity, be  established  by_actj,n 
notariaL^Qxm.  in  the  pres- 
ence, and  with  the  consent, 
of  all  such  parties  to  the 
first  contract  as  are  interest- 
ed in  such  alterations.  —  N. 
1396,  1397. 

1267.  [Minors  capable  of 
contracting  marriage,  may 
validly  'mali£^_IiL  favnr  of 
their  future  consorts  or  ehil- 


1  R.  S.  Q.  vide  5580  et  s.,  as  to  Life  Insurance  by  Husbands 
and  Parents. 
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dren,  all  such_agreement8  jor 
gifts  aa  the  contracts  admits 
of,  provided  they  are  ^ssist- 
ed  by  their  tutors^  .if  tliey 
have  any,  and  by  the  other 
persons_whpse  consent  is  nec- 
essary--to  tbe  validity  of 
th^_ .marriage;  the  benefits 
which  they  confer  in  such 
contracts  upon  third  parties 
are  sub]fect  to  the  rules 
which  apply  to  minors  in 
geaeiairr—  N.  1398.  —  C. 
763,  1006. 

CHAPTER   SECOND. 


OF   COMMtTNITY  OF   PKOP- 
ERTY. 

1268.  There  are  two  kinds 
of    community    of   property: 

')  legal  community,  the  rules 
governing  which  are  contain- 
ed in  the  first  section  of  this 
chapter,  and  '  CQnventional 
cnmmnnitv.  the  principal  and 
most  usual  conditions  of 
which  are  declared  in  the 
second  section  of  the  same 
chapter. 

1269.  [Community,  wheth- 
er    legsl_-Ar conventional, 

commences  from  the  day  the 
marriage  is  solemnized;  the 
parties  cannot  stipulate  thj.t 

it    shall    commence    at any 

other  period.]  —  N.  1399. 

SECTION  I. 

OF   LEGAL   COMMUNITY. 

1270.  Legal  community  is 
that  whi^h_the_lajar)  i^^  ^^^ 
absenceof  stipulation  to  the 


contrary,  establishes  between 
consorts^  by  the  mere  fact 
of^their  marriage,  in  respect 
of  certain  descriptions  of 
property,  which  they  are 
presumed  to  have  intended 
to  subject  to  it. 

1271.  LegaL—iiomiattnity 
may_Jb5__  established  ^y  Ihe 
simple  declaration  which  the 
parties  malce  in  the  contract 
of  their  intention  that  it 
shall  exist.  It  also  takes 
place  Syhen  "no  mention  ia 
made  of^jt^^hgn  it  is  not 
expressly  nor  impliedly  ex- 
cluded, and  also  '%iien  there 
is.  no  marriage  cnntractT  In 
all  cases  it  is  governed  by 
the  rules  set  forth  in  the  fol- 
lowing articles.  —  N.  1400. 
—  C.  1260. 

§  1.  WHAT  THINGS  COMPOSE 
THE  ASSETS  AND  LIABIL- 
ITIES   OF    THE    COMMtTNITY. 

1272.  The    assets    of    the  ^**l 
community  consist : 

1.  Of  ,  all  the  moveable 
property  -which  the  consorts 
possess  on  the  day  when  the 
marriage  Js   solemnized,  and 

■also of    aJl    the    moveable 

property  which  they  acquire 
during  marriage,  or  which 
faTTa^^o^lhem,  during_that 
period,  by  succession  or  by 
gift,  if  the  donor  or  testator  ,^ 
have  not  otherwise  ]grovi3gd; 

2.  Of  all  the  '^mls,  reve- 
nues, interests,  and  arrears, 
oi  whatsoever  nature  they 
may  be,  which  fall  due  or 
are  received  during  the  mar- 
riage, and  arise  from  proper- 
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ty  which  belonged  to  the 
consorts  at  the  time  of  their 
marriage,  or  from  property 
which  has  accrued  to  them 
during  marriage,  by  any  title 
whatever; 

3.  Of  nJL-t.hfl  iTnTnovea.^les 
they  acquire  during  the  mar- 
riage, —  N.  1401. 

1273.  All_ijEBi05:eables  are 
deemed jtp  be  joint  acquests 

ofT^i-CJ^mmunity,  if  they  be 

,\  notproyed/to  have  belonged 
^  to_one  _of  the  cpnsorts,/or  to 
»)  have  been^JjL  his  Jegal  pos- 
session,^ ^previously  _  to     the 
marriage/ or  to   have  fallen 
A   to  hia_  subsequently  hy  sue- 
'  cession    or   other    Rquiyalent 
titie.  —  N.  1402. 

1274.  Mines  and 


are  subject  as  regards  com- 
munity, to  the  rules  laid 
down  concerning  them,  in  the 
title  Of  Usufruct,  Of  Use  and 
Occupation. 

The  product  of  such  mines 
and  quarries  as  are  opened 
during  the  marriage,  upon 
the  private  property  of  one 
of  the  consorts,  does  not  fall 
into  the  community;  but  such 
as  were  opened  and  worked 
previously  to  the  marriage, 
may  continue  to  be  worked 
for  the  benefit  of  the  com- 
munity. —  N.  1403,  —  C, 
460. 

1275.      The immoveables 

which  the  jaoiisorts  possess 
0DZEbe_^y7whe_n  the  mar- 
riage  is  solemnized,  oiLWllich 
falLto^.them  during_its  con- 
tinuance,  by  succession  or  an 
^  j)  equivalent  title,  do  not  en- 
ter into  the~eoininnnity. 


Nevertheless,  if,  after  the 
contract  of  marriage  in 
which  community  is  stipulat- 
ed, and  before  the  marriage 
is  solemnized,  one  of  the 
consorts  purchase  an  im- 
moveable, the  immoveable 
purchased  in  such  interval, 
falls  into  the  community;  un- 
less the  purchase  has  been 
made  in  execution  of  some 
clause  of  the  contract,  in 
which  case  it  is  regulated  ac- 
cording to  the  agreement. — 
N,  1404, 

1276.  Gifts  by  contract  of 
marriage,  those  which  are  in  ■*  ^ 
contemplation  of  flenth  in- 
cluded, gifts  during  mar- 
riage, and  legacies,  made  by 
ascendants  of  one  of  the 
consorts,  either  to  the  eon- 
sort  entitled  to  inherit  from 
them  or  to  the  other,  are 
deemed,  as  regards  immove- 
ables, unless  there  is  an  ex- 
press declaration  to  the  con- 
trary, to  be  made  to  the  con- 
sort entitled  to  inherit,  and 

are  his  private  property,  as 
being  acquired  under  a  title 
equivalent  to  succession. 

The  same  rule  applies  even 
when  the_gift~br  the  legacy, 
in  its  termsTis  made  to  both 
coQsorts  jointly, 

All  gifts  and  legacies  thus 
made  to  the  consorts  jointly, 
or  to  one  of  tbem^  by  others 
than  ^sftflnrlnnta^  come  under 
thfl  (;.nntrary  rulCj  and  fall 
into  the  community,  unless 
they  nave  Deen  expressly  ex- 
cluded. —  N,  1405. 

1277.  Immoveables  aband- 
oned  or  ceded  to  one  of  the        ** 
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consorta,  by  hds  father  .or 
mother,  or  any  other  ascend- 
ant,  either  in  satisfaction  of 
^bts  due  him  by  the  latter, 
or  subject  to  the  payment  of 
the  debts  due  by  the  donor 
to  strangers,  do_not_fall  Into 
the  community;  siiving  com- 
pensation or  indemmtyT  — 
N.  1406.    — 

1278.  ImmoveaMftS  g/'guJr. 
ed  during  ynpTriagftj  in — ex- 
ehange  for  otl'ftT^  ighiffh  be- 
long to  one  of  the  consorts, 
dp  not  enter  igto  the  .xxwn- 
nnjnity,  and  are  substituted 
in  the  j'lace  and  stead  of  the 
immoveables  thus  alienated; 
saving  compensation  if  a  dif- 
ference have  been  paid.  — 
N.  1407. 

1279.  A  purchase  made  dur- 
ing marriage,  under  titlfl  nf 
licitatiouT  or  otherwise,  gf^  a 
portion  of  an  immoveahle^in 
which  one  of  the  consorts 
owned  an  undivided  share, 
does  not  constitute  a  joint 
acquesfy  sa%'ing  the  right  of 
the  community  to  be  indem- 
nified for  the  amount  with- 
drawn from  it,  to  make  such 
purchase. 

Where  the  husband,  alone 
and  In^hiS^oiwn  individual 
name7acguTres  I>y^£urchaae.or 
by  adjudicatjon,  part  or  the 
whoTe'^f  an^iaJUOT^eable,  j^n 
which  the  wife  owned  an  un- 
idivTded7  shafe7~8he  has  the 
optiojn,  at  the  dissolution  of 
the  community^  either  of 
abandoning  the  im.moveable 
to  the  community^  which  then 
becomes  her  debtor  for -her 
sKrcLijUtie  price^-Q^  of  tak- 
ing back  the  immov€able_and 


refunding  to  the  cummunity 
the  price  of  the  purchase. — 
N.  1408. 

1280.  The  liabiJiitiea  of  the 
community  consist : 

T;  Of  all  the  moveable 
debts  due  by  the  consorts  on 
the  day  when  the  marriage 
was  solemnized,  or  by  the 
sucKjessions  which  fall  to 
them  during  its  continuance; 
saving  compensation  for  such 
as  are  connected  with  im- 
moveables which  are  the 
private  property  of  one  or 
other  of  the  consorts  j 

2.  Of  the  debts,  whether  of 
capital  sums,  arrears,  or  in- 
terest, contracted  by  the 
husband  during  the  com- 
munity, or  by  the  wife,  with 
the  consent  of  the  husband; 
saving  compensation  in  oases 
where  it  is  due; 

3.  Of  the  arrears  and  in- 
terest only  of  such  rents  and 
debts  as  are  personal  to  ei- 
ther of  the  two  consorts; 

4.  Of  the  repairs  which  at- 
tach to  the  usufruct  of  such 
immoveables  as  do  not  fall 
into  the  community; 

5.  Of  the  maintenance  of 
the  consorts,  of  the  education 
and  support  of  the  children, 
and  of  all  the  other  charges 
of  marriage.  —  N.  1409.  — 
C.  1396  et  s. 

1281.  The  comttnunity  is 
liable  for  the  moveable  debts 
contracted  by  the  wife  before 
marriage,  only  in  so  far  as 
they  are  established  by  an 
authentic  act  anterior  to  the 
marriage,  or  by  an  act  which 
before  that  event  had  acquir- 
ed a  certain  date,  either  by 
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means  of  registration  or  of 
the  death  of  one  or  more  of 
its  signers,  or  other  sufficient 
proof,  except  in  commercial 
matters,  in  which  proof  may 
be  ma4e  according  to  the 
provisions  of  articles  1233, 
1234  and  1235. 

Creditors  of  the  wife,  who 
claim  under  acts  the  date  of 
which  has  not  been  estab- 
lished as  above  stated,  can- 
not sue  her  for  their  pay- 
ment, before  the  dissolution 
of  the  community. 

Tihe  husband  who  claims  to 
have  paid  a  debt  of  this  na- 
ture, for  his  wife,  cannot 
demand  repayment  of  it  ei- 
ther from  her  or  from  her 
heirs.  —  N.  1410.  —  C.  1225. 

1282.  Debts  due  by  a  suc- 
cession composed  of  move- 
able property  only,  which  has 
fallen  to  the  consorts  during 
marriage,  are  entirely  charge- 
able to  the  community.  — 
N.  1411. 

1283.  Debts  due  by  a  suc- 
cession composed  of  immove- 
ables only,  which  falls  to  one 
of  the  consorts  during  mar- 
riage, are  not  chargeable  to 
the  community  ;  saving  the 
right  of  the  creditors  to  be 
paid  out  of  the  imimoveables 
of  the  succession. 

Nevertheless,  if  such  suc- 
cession have  fallen  to  the 
husband,  the  creditors  have 
a  right  to  be  paid  either  out 
of  his  private  property  or 
even  out  of  that  of  the  com- 
munity; saving,  in  the  second 
case,  the  compensation  due 
to  the  wife  or  her  heirs.  — 
N.  1412. 


1284.  If  a  succession  com- 
posed of  immoveables  only 
have  fallen  to  the  wife,  and 
she  have  accepted  it  with 
the  consent  of  her  husband, 
the  creditors  have  a  right  to 
be  paid  out  of  all  the  prop- 
erty which  beJongs  to  her  ; 
but  if  she  have  accepted  it 
only  under  judicial  authoriz- 
ation, upon  the  refusal  of  the 
husband,  tbe  creditors,  in 
case  the  property  of  the  suc- 
cession proves  insufficient, 
have  no  recourse  upon  her 
other  property  until  the  dis- 
solution of  the  community. — 
N.  1413.  —  C.  643. 

1285.  When  a  succession 
which  has  fallen  to  one  of 
the  consorts  consists  partly 
of  moveable  property  and 
partly  of  immoveables,  the 
debts  due  by  such  succession 
are  chargeable  to  the  com- 
munity to  the  extent  only  of 
the  portion  of  the  debts  to 
the  payment  of  which  the 
moveable  property  is  liable 
to  contribute,  regard  being 
had  to  the  value  of  such 
property  as  compared  with 
that  of  the  immoveables. 

Such  contributory  portion 
is  determined  according  to 
the  inventory  which  the  hus- 
band is  bound  to  make,  either 
in  his  own  right,  if  the  suc- 
cession concern  him  personal- 
ly, or  as  directing  and  au- 
thorizing the  actions  of  his 
wife,  if  the  succession  be  one 
that  has  fallen  to  her.  — 
N.  1414. 

1286.  In  the  absence  of  an 
inventory,  and  in  all  cases 
where  the  omission  to  make 
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one  is  (prejudicial  to  the  wife, 
she  or  her  heirs  may,  at  the 
dissolution  of  the  conimunity, 
sue  for  lawful  compensation, 
and  even  make  proof,  either 
by  deeds  and  private  writ- 
ings, or  by  witnesses,  and,  if 
necessary,  by  general  rumor, 
of  the  description  and  value 
of  the  moveable  property  not 
inventoried.  —  N.  1415. 

1287.  The  provisions  of 
article  1285  do  not  deprive 
the  creditors  of  a  succession 
composed  partly  of  moveable 
property  and  partly  of  im- 
moveable" of  their  right  to 
be  paid  out  of  the  property 
of  the  community,  whether 
the  succession  has  accrued  to 
the  husband,  or  has  fallen  to 
the  wife  and  has  been  ac- 
ce^jted  by  her  with  the  con- 
sent of  her  husband  ;  the 
whole,  •  subject  to  the  re- 
spective compensations. 

The  same  rule  applies  if 
the  succession  have  been  ac- 
cepted by  the  wife  under 
judicial  authorization  only, 
and  the  moveable  property 
belonging  to  it  have  never- 
theless been  mixed  up  with 
those  of  the  community  with- 
out a  previous  inventory.  — 
N.  1416. 

1288.  If  the  succession 
have  been  accepted  by  the 
wife  under  judicial  author- 
ization only,  upon  the  refusal 
of  the  husband,  and  an  in- 
ventory have  been  made,  the 
creditors  can  sue  for  their 
payment,  only  out  of  the 
property,  whether  moveable 
or  immoveable,  of  such  suc- 


cession, and,  if  it  ahould 
prove  insufficient,  they  must 
for  the  remainder  await  the 
dissolution  of  the  community. 
—  N.  1417. 

1289.  The  rules  established 
by  article  1282  and  the  ar- 
ticles which  follow  it,  gov- 
ern the  debts  attached  to  a 
gift,  as  well  as  those  which 
attach  to  a  succession.  —  N. 
1418. 

1290.  The  creditors  have  a 
right  to  be  paid  the  debts 
contracted  by  the  wife,  with 
the  consent  of  the  husband, 
either  out  of  the  prop>erty  of 
the  community,  or  out  of 
that  of  the  husband  or  of  the 
wife  ;  saving  the  compensa- 
tion due  to  the  community, 
or  the  indemnity  due  to  the 
husband.  —  N.  1419,  1426. 

1291.  All  debts  which  the 
wife  contracts  only  in  virtue 
of  a  general  or  special  power 
of  attorney  from  her  hus- 
band, are  chargeable  to  the 
community;  and  the  credi- 
tors cannot  prosecute  their 
payment  either  against  the 
wife  or  against  her  personal 
property.  —  N.  1420. 

$  2.  OF  THE  ADMINISTBATIOW 
OF  THE  COMMUNITY  AIO) 
OF  THE  EFFECT  OP  THE 
ACTS  OF  EITHER  CONSORT, 
IN  RELATION  TO  THE  CON- 
JUGAL   ASSOCIATION. 

.  1292.  The  husbands  alone 
admmisters_J;he  property- of 
tEercCTmrnunity.  He  may-sell, 
alienate,    or    hypothecate   it 
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without  the 
ms  wife 


concurrence   of 


±Le_may  even  alone  dispose 
of  itT^ther^SyTgiSTJULPther- 
wise  inter  vivos,  provided^it 
ia_in  f  av_ox_  of  persons— who 
are  legally  capable,  "  and 
without  fraud.  —  N.  1421, 
1422.  —  C.  205,  692,  1393. 
\.  1293.  One  consort  cannot, 
t^  the^BIgl'idice  of  the  other, 
bequeath  more  than  hiajjiare 
in  the  community. 
'\'he  bequest  of  an  object 
belonging  to  the  community 
is  subject  to  the  rules  which 
apply  to  the  bequest  of  a 
thing  of  which  the  testator 
is  only  part  owner. 

If  the  thing  have  fallen 
into  the  share  of  the  testa- 
tor and  be  found  in  his  suc- 
cession, the  legatee  Has  a 
right  to  the  whole  of  it.  — 
N.  1423.  —  G.  882,  883. 

1294.  Pecuniary  condemna- 
tions, incurred  by  the  hus- 
band for  criminal  offences  or 
misdemeanors,  may  be  re- 
covered out  of  the  property 
of  the  community.  Those  in- 
curred  by   the   wife    can   be 

.  recovered  only  out  of  her 
property,  and  after  the  dis- 
solution of  the  community. — 
N.  1424. 

1295.  Repealed  by  6  Ed. 
VII.  c.  38,  s.  2. 

1296.  Acts  done  by  the 
wife  without  the  consent  of 
her  husband,  even  when  she 
is  judicially  authorized,  do 
not  affect  the  property  of 
the  community  beyond  the 
amount  of  the  benefit  it 
derives    from     them,    unless 


she  contracts  as  a  public 
trader,  and  for  the  purposes 
of  her  trade.  —  N.  1426.  — 
G.  179. 

•  1297.  [A  wife  cannot,  with-  '>• 
out     judicial     authorization,  wi/< 
obligate  herself  nor  bind  the   *^ 
property  of    the    community,  t«i 
even  for  the  purpose  of  re- 
leasing     her     husband     from  'r' ' 
prison,    or     of     establishing   **'  ^ 
their    common     children,    in  « *< 
the  case  of  his  absence.]  — 
N.  1427.  —  G.  177  et  s. 

1298.  The  husband  has  the 

adajinistration_  _of _  _aJl the 

private  prpperty_^f_  hia  mfe. 

He  may  exercise,  alone,_all 
the  Moveable  and  possessory 
actions  which  belong  to  his 
wife. 

He__cannot,    without her 

consent^  dispose^  of  _the_  im- 
moveables which  belong  to 
her. 

He  18  responsible  for  all 
deteriorations  which  his 
wife 's  private,  propjrtX-insy 
suffer  for  want  of  con- 
servatory~acts.  — ^^".1458.  — 
C.  692,  1393.  1394. 

1299.  Leases  of  the  wife's 
property,  made  by  her  hus- 
band alone,  cannot  exceed 
nine  years;  she  is  not  bound, 
after  the  dissolution  of  the 
community,  to  maintain  those 
which  have  been  made  for  a 
longer  term.  —  N.  1429. 

1300.  Leases  of  property  of 
the  wife  for  nine  years  or 
for  a  shorter  term,  which 
have  been  made  or  renewed 
by  the  husband  alone  more 
than  a  year  in  advance  of 
the   expiration   of  the  pend-     ^ 
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ing  lease,  do  not  bind  the 
wife,  unless  they  come  into 
operation  before  the  dissolu- 
tion of  the  community.  — 
N.  1430. 

herijigtf    either    with    or    for 

nji  heJTifr  (^oi|]pinn  fin  to  prop- 
erty;    any     such     obligation 

contracted     by    her     in auy 

other  quality  is  void  and  of 
no  effect,  "saving  the  riffhts 
of  creriit'^r''  •^^"  /■nnfrnft  in 
gofisLiaith".  —  4  Ed.  VII,  c. 
38,  s.  2.— N.  1431.— C.  1374. 
^^1.  Artit-Ie  1301  of  the  Civil 
^^ode  never  applied  to  pur- 
chases, sales,  or  exchanges 
of  immoveable  property  or  to 
emphyteutic  leases  made  by 
married  women.  —  4  Ed.  VII, 
c.  38,  s.  2. 

2.  Article  1301  of  the  said 
code  is  amended  by  adding 
thereto  the  following  words: 
"saving  the  rights  of  credi- 
tors who  contract  in  good 
faith; 

3.  This  act  ehaill  come  in- 
to force  on  the  day  of  its 
sanction  but  shall  not  affect 
cases  then  pending.  —  4  Ed. 
VII,  c.  38,  s.  J,,y^ 

ISOfe.  A  husband  who  con- 
tracts obligations  for  the  in- 
dividual affairs  of  his  wife, 
has  a  recourse  against  her 
property  in  order  to  obtain 
the  reimbursement  of*  what 
he  is  obliged  to  pay  by  reason 
of  such  obligations.  —  N. 
1432.  —  C.  1366. 
^''nrSOS,  If  an  immoveable  or 
other    object    belonging    ex- 

^^    clusively  to  one  of  the  con- 

[j 


sorts  be  sold,  and  the  price  \ 
Gt  it   be  paid  into  the  com- 
munity  and   be  hot  _i n vested 

in     replacement, ^or^Jf    Ihe 

comihunfty  receive  any  other 
thing  which  belongs~exclu- 
sively  to  one  of  the  consorts, 
such  consott  has  a  right  to 
pretake  such  price  or  the 
value  of  the  thing  which  has 
thus  fallen  into  the  com- 
munity. —  N.  1433. 

1304.  If,  on  the  contrary, 
moneys  have  been  withdrawn 
from  the  community  and 
have  been  used  to  improve 
or  to  free  from  incumbrance 
an  immoTeabTe  belonging  to 
ogg"~6f~the  consorts,  or  ha.ve 
been  applied  to  the  payment 
of  his  individual— djebts.  or 
for^is_^xclusiye_henefit,  the 
r.tl^er  p.nnsnrt  h?^s  a  f'g^t  tO 
pretake  by  way  of  compensa- 
tion, out  of  the  property  of 
the  community,  a  sum  equal 
to  the  moneys  thus  appro- 
priated. —  N.  1433,  1437.— 
C.  1156    $  5. 

1305.  The  replacement  is 
perfect,  as~regar^_t^^e~hnfi- 
band,  whenever,  at  the  time, 
he  declnros  that  he  makes 
the  purchase  with  moneys 
arising  from  the  alienation 
of  an  immoveable  which  be- 
longed to  himself  alone,  or 
for  the  purpose  of  replacing 
such  immoveable.  —  N.  1434. 

1306.  The  declaration  of 
the  husband,  tb ait  the  "pTir- 
chase  is  piade  with  jmxmeys 
arising  from  an  immoveable 
sold  t^  his  wife  and~foT  the 
purpose  pf  replacing  it,  is_not 
s.ufficient.  if_  such  replace- 
ment have  noT'been  formally 
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accepted_bj_th£_jsdle,  either 
bylTie  deed  of  purchase  it- 
self, or  by  some  other  sub- 
sequent act  made  before  the 
dissolution  of  the  community. 
—  N.  1435. 

1307.  The  compensation  for 
the  price  ot^jVjmmasBable 
berongiSg'ro  the  hugbaud^xan 
be~"elaimed  o;^^_jout_of  the 
ma^of  the  communityj  that 
for  the  pri«e  of  an  ianimove- 
able  belonging  to  the  wife. 
may  be  claimed  out_jof— the 
private  jpro^rty  otZthfi.  hus- 
ban-d^  if  the  property:  of  the 
community  p^rove  insufficient. 

Tn~all  cases,  such  compen- 
sation   consists   in    the   pri<je 
brought  by  the  BaJe  and  not 
in  the    real  or    conv«ntional  | 
value     of     the     Immoveable  L 
sold.  —  N.  1436.  ^ 

^*-^1308.  If  the  consorts  have 
jointly  benefited  their_cgm- 
mon  child,  -without  mention- 
ing  the  proportion  in  which 
they  each  intended  to  con- 
tribute, they  are  deemed  to 
have  int^ended  to  contribute 
equally,  whether  such  benefit 
has  'been  furnished  or  promis- 
ed out  of  the  effects  of  the 
community,  or  out  of  the 
private  property  of  one  of 
the  consorts;  in  the  iajtter  ' 
ease,  such  consort  has  a  right 
to  be  indemnified  out  of  the 
propierty  of  the  other,  for 
one  half  of  what  he  has  bo 
furnished,  regard  being  had 
to  the  value  which  the  object 
given  had  at  the  time  of  the 
gift.  —  K  1438. 

1309.  Any  benefit  conferred 
by  the  husband  alone  upon  a 


common  child  is  charge^le 
to  the  community,  and  ii  the 
wife  accept  the  community 
she  bears  one  half,  unless  the 
husband  has  declared  ex- 
pressly that  he  charged  him- 
self with  the  whofle  or  with 
more  than  the  half  of  such 
benefit.  —  N.  1439. 

%  3.  OF  THE  DISSOLUTION  OF 
THE  COMMUNITY  AND  OF 
ITS  CONTINUATION  IN  CEE- 
TAIN   CASES. 

1.     OF     THE     DISSOLUTION     OF 
THE  COMMUNITY. 

1310.  The  community  is 
dissolved: 

1.  By  natural  ^eatk/  't-**~« 

2.  Repealed  by  6  Ed>-Vn, 
c.  38,  s.  2. 

3.  By  separation  fix)m  bed  j 
ansLboard ;  S  | 

4.  By  separation    of  prop-  j' 

5.  By  ^he_ab§£ace_of  one  of 
the  consorts,  in  the  cases  and 
within  the  restrictions  set 
forth  in  articles  109  and  110. 
—  N.  1441.  —  C.  36,  208,  209. 

1311.  Separation  of  prop- 
erty can  omly  be  obtained 
judicially,  when  the  interests 
of  the  wife  are  rm^BflilsKaild 
the  disordered  "state  of  the 
husband 's  affairs  gives  reason 
tp~rearfBat  his_property  will 
not  be  eulticient  to  satisfy 
what  the  wife  Tas  a  rigEt  to 
receive  or  to  get  Itack. 

All   voluntary    se-parations  ( 
are  null.  —  60  V^c.  50,  b.  22. 
-=TTri443.  —  P.  1090  ct  b. 

1312.  Separation  of  _prop- 
ertj',      although       judicially 
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ordered,  has  no^  effect  jojfiag 
as  it  has  not  'B.een  carried 
ifif&"  execution  in  tbe  -buui- 
ner'staited  in  the  Code  of 
CivirProoedure.  —  60  V.,  c. 
50,  s.  23.  —  N.  1444.  —  P. 
1098.  j 

1313.  The  .judgment  of  sep-  ' 
aration  as  to  pro3>erty  nmai_| 
be  inscribed  in  the  manner 
prescribed  in  the  Code  of 
Civil  Procedure.  —  60  V.,  c.  ' 
50,  s.  24.  —  N.  1145.  —  P.  ; 
1097.  ! 

1314.  The  judgment  which  j 
declares     ihie^  e^araltjon  ~of 
proipef^y     has    a    retroactive 
effect  to^  the  jday_gf  the  in-  I 
stitution  oObe  action.  —  N.  j 

lf?5:     I 

1314fl.  The  wife  who  sues  ! 
for  separation  may  accept  or  { 
renounce  tne  &omrnunitY-.-jac- 
cording  to  eircumstancea^  i 
and  it  the  husband  fails  to  | 
make  an  inventory,  she  may,  ; 
up6n  beiTrg"'aiithnri7:H^  "hfl^ra  j 
one  made,  if  she  has  not  re-  [ 
nounced. 

If  she  accepts,  the  parti- 
tion is  effected  in  the  man- 
ner provided  in  the  title  Of 
Marriage  Covenants.  ■ —  60  V., 
c.  50,  g.  25. 

13146.  The  wife  'e  tenuncia- 
tion  of  the  community  must  _ 
be  registered  in  the  registry  |  her  cc 
ornce  ot  the  <li\TSJon  in  which 
the  husband  was  domiciled  at 
the  time  when  the  suft  was 
brdiight,  or,  if  fh©  husband 
was  not  then  domiciled  in 
the  Province,  in  the  registry 
office  of  the  division  in 
which  the  consorts  had  their 
last  common  domicile  before 


the  institution  of  the  action. 
—  Ibid. 

1314c.  When  the  reprises  of 
thejwife  consist  of  moveajile 
property;  ^Tie  husband  may 
oblige  her  to  invest  the  pro- 
eeeda  thOTeof,  or  a  portinji  of 
the^ame,  in  the  ^urchase_of 
Lmmoveableis.  —  Ibid. 

L5Lid.  If  the  hus(band-gi»es 
Uj^  immoveable  to  his  wife 
in  payment  of  her  reprises, 
sbe_niust  apply  for  and  ^ob- 
tain a  judgment  of  eonfirjna- 
tion  qOhe^ed  by  which  he 
does  so,  according  to  the 
formalities  prescribed  in  the 
Code  of  Civil  Prociedure.  — 
Ibid. 

1314e.  If  the  aimgunt  at 
which  the  rights  of  the  wife 
h ave  been  determined  ia  pot 
^voluntarily  paid,  exeieujgon 
may  be  enforced  as  in  or  din  - 
ary  cases. 

"Meyertheless,  the  hnsband 
may  compel  the  wife  to  re- 
serve immovea'Wes  in  jpay- 
■ment.  jatLava/Tuation  by  ex- 
perts^ provided  such  in)move- 
aTales  are  availaible  and  do 
n ot  prejudice  her  interests] — 
Ibid. 

1315.  The  eeparataon  can 
be  demanded  only  by~TBe 
wife  herself  ;  her  creditors 
cannot  demand  it^  even  with 
her  consent.  ~ 

NeveTtheless,  in  the  case 
of  inso'lveney  oT  the  h-tigbahd , 
iliey  may  exercise  the  rights 
of  their  debtor,  to  the  "extent 
of  the  amounts  due  them.  ■ — 

N.  1446.  —  c.^imrr^  p. 

1094. 

1316.  The  creditors  of  the 
husband  may  adopt  proceed- 
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iagfl  against  a  seT>aration  of 
pro^rty  which  has  been 
pronounced,  or  even  execut- 
edx  in  fraud  of  their  ngnta  ; 
thfiSL^ay  even  intervene  in 
the  suit  In  whiicli  it  is~ae- 
tnanded.  in   order  to  contest 

1317.  The  -wife  who  has 
olytainied  a  separation  of 
property  must  contribute  in 
proportion  to  her  means  and 
to  those  of  her  husband,  to 
th\e  expenses  of  the  hnuSfillialxl 
as  well  as  to  those  of  the 
e^liaation  of  their  eommon 
children .  BEe  must  be_ar 
t hese  expenses  "aUbnejfljipith- 
ing  remain  to  the  husband. — 
N    1448.  —  C.  14U5: 

1318.  The  wife,  when  separ- 
ated either from  bed  and 
board  or  as  to  property  only, 
regains  the  uncontrolled  ad- 
mimaTration  of  her  prop- 
eity.  She  may  dispose  of 
and  alienate  her  moveable 
property.  She  cannot  alien- 
ate her  immoveables  without 
the  consent  of  her  husband 
or,  upon  his  refusal,  without 
being  judicially  authorized. 
—  N.  217,  219,  1449.  —  C. 
177  et  s.,  210,  1422,  1424. 

1319.  The  Jaisbaa!Lis_not 
responsible  for  the  omission 
to_jnvest  the  price  ofr  or~lo 
replace'  llie  immoveaWe~"al- 
ieirated"  by  his  wif el  under 
judicial  authprizatipn,  unless 
he  has  been  a  party  to  the 
c6ntract^_or_jinl£!ag_th£_jiu>n- 
eys  are  proved  tP  have  been 
received  by  him,  or  to  have 
aee~rued  to  his  benefit.     . 

He  13  answerable  for   the 


omission  to  invest  oT_to  xc- 
place7~if  the  sale  have  been 
made  in  his  presence  and 
with  his  consent.  —  N.  1450. 

1320.  Comirmnity  dissolved 
by  separation  from  bed  and 
hn^jd,  or    by    separation    of 

prnpprty  f>n1y,  may  be,  rc- 
pstiphlJRhftd,  Tyit,h  the  consent 
of  thf)  parties.  In  the  first 
case,  the  return  of  the  wife 
into  the  house  of  the  hus- 
band  legally  effects  such  re- 
establishment;  in  the  second 
case,  it  can  only  be  effected 
bv  an  act  passed  before  no- 
taries as  an  original,  a  copy 
of  which  is  deposited  in  the 
office  of  the  prothonotary  of 
the  court  which  rendered  the 
judgment  of  separation,  and 
is  joined  to  the  record  in 
the  case;  and  mention  of 
such  deposit  must  be  made 
in  the  register,  at  the  end  of 
such  judgment,  as  also  upon 
the  list  whereon  the  separa- 
tion is  inscribed  pursuant  to 
article  1313.  —  N.  1451.  — 
C.  217. 

1321.  In  the  case  of  the 
preceding  article,  the  com- 
munity  so  re-established 
resumes  its  effect  from  th e 
day  of  the  marriage;  things 
are  reploceH  in  the  same  con- 
dition as  if  there  had  been 
no  separation;  without  pre- 
judice,  however,  to"  such"  acts 
a8~"the  wif6  mgy^'liavg^one 
in"  the  interval7'ln~'conform- 
ity  with  article  1318. 

EYgry  agreement  by  which 
the  consorts  re-estabiistt  their 
community    upon    conditiona 


lose  by  which 
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it   was  previously  governed, 
is  void.  —  N.  1451. 

13257  The  dissolution  of 
the  community  effected  by 
separation,  either  from  bed 
aud  board  or  as  to  property 
only^  does  not  give  rise  to 
t'j^^  "^t*  of  survivorshilTOf 
tEe_wife,  unless  thejLontraty 
has  been  expressly  stipulated 
in  the  contract  of  marriage. 
—  N.  1452.  —  C.  208,  1404, 
1438. 

II.   OF   THE   CONTINUATION   OF 
THE  COMMUNITY. 

[Articles  1323  to  1337,  both 
inclusive,  are  replaced  by  ar- 
ticles 1323  to  1332,  as  fol- 
lows] :  60  v.,  c.  52    5  1. 

1323.  After  the  dissolution 
of  the  eommanitj'  by  death 
and  in  the  absence  of  any 
will  to  the  contrary,  the 
surviving  consortjuig-the  en; 
.joyment  o7  the  property  of 
the  community  coming  to 
their  children  from  the  de- 
ceased consort;  such  nsu- 
frufit  lasts  . as. J; g, each  child 
until,  he_ii.jtt£_tha  a^  of 
eighteen.  yeaaa_ ox  until  he_is 
emancipated.  —  N.  384. 

"1324.  The  obligations  in- 
curred by  this  enjoyment 
are: 

1.  Those  to  which  usufruc- 
tuaries are  held; 

2.  The^  food,  maintenance 
and  education^  of  the  chil- 
dren, according  to  their  for- 
tune; 

3.  The  payment  of  arrears 
OTLiaterest,  on^agitaT;* 

4.  The    funeral    expenses. 


and  those  of  the  last  illness 
of  the    predeceased    consort. 

—  N.  385.  —  C.  463  et  s. 

1325.  This  enjoyment 
ceases  in  the  event  of  a  sec- 
ond marriage.  —  N.  386. 

1326.  It  does  not  extend  to 
the  property  given  or  be- 
queathed upon  the  express 
condition  that  the  father  and 
mother  shall  not  enjoy  it.  — 
N.  387. 

1327.  Within  the  three 
months  next  after  the  de- 
cease of  one  of  the  consorts, 
the  survivor  is  obliged  to 
make  an  inventory  of  the 
common  property  and  effects. 

—  N.  1456.  —  P.  1387  et  s. 

1328.  The  inventory  must 
be  authentic,  be  made  in  the 
presence  of  a  person  qual- 
ified to  contest,  and  be  judi- 
cially closed  within  three 
months  after  its  completion. 

—  P.  1398. 

1329.  The  survivor,  upon 
petition  presented  to  a  judge 
of  the  Superior  Court  within 
the  delay  fixed  by  article 
1327,  may,  in  the  discretion 
of  the  judge,  obtain  an  en- 
largement of  the  said  delay. 

1330.  The  want  of  an  in- 
ventory within  the  delay 
mentioned  causes  the  surviv- 
ing consort  to  lose  the  enjoy- 
ment of  the  revenue  of  his 
minor  children.  —  N.  1442. 

1331.  The  subrogate  tutor, 
who  has  not  compelled  the 
survivor  to  make  an  inven- 
tory within  the  delays,  is 
jointly  and  severally  re- 
sponsible with  him  for  all 
the  condemnations  that  may 
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be  pronounced  in  favour  of 
the  minors.  —  N.  1442. 

1332.  The  subrogate  tutor 
may  demand  that  the  usu- 
fruct by  the  surviving  con- 
sort do  cease  if  the  latter 
does  not  fulfil  the  above 
obligations  resulting  from 
his  usufruct. 

In  default  of  the  subro- 
gate tutor  so  demanding  that 
the  usufruct  do  cease,  any 
relation  of  the  minor  to  the 
degree  of  cousin  germain  in- 
clusive, may  demand  the  ap- 
pointment of  a  tutor  ad  hoc 
for  the  purpose  of  prosecut- 
ing such  demand.  —  1  Ed. 
vn,  c.  32. 

The  provisions  of  the  act 
60  Victoria,  chapter  52,  do 
not  affect  communities  which 
were  dissolved  before  the 
coming  into  force  of  the  said 
act,  which  are  and  continue 
to  be  governed  by  the  rules 
respecting  continuation  of 
community  as  if  the  said 
statute  had  not  been  passed. 
f  2.  This  act  shall  come  into 
force  on  the  day  of  the  sanc- 
tion. 

$  4.  OF  THE  ACCEPTANCE  OF 
THE  COMMUNITY  AND  OF 
THE  RENUNCIATION  THAT 
MAY  BE  MADE  THEREOF, 
WITH  THE  CONDITIOira  RE- 
LATIVE  THERETO. 

1338.  After_tlifi_diaaQlution 
of  the  community,  the  wife 
or  her  heirs  or  legal  repre- 
sfentatives.  have~  a"  right 
either  to  accept  or  renounce 
jl;^  any  agreement  to  the 
contrary  is  voigr" —  .N.'  1453. 


1339.  A  wife  who  haa  in- 
termeddled with  the  proper- 
ty; cannot  renounce  .the 
community.       "  " 

Acts  of  mere  administra- 
tion or  of  a  conservatory 
nature  do  not  constitute  m- 
termeddlingT  —  N.  1454. 

1340.  A  wife  of  fuia  age 
who  has  once  assumed  the 
qu jity  ~0t^  eominoh  __ag—  to 
property ,~ean  no  longer  re- 
nounce  it~  nor  be  relieved 
from  such  quality,  unless 
there  haa  heen  fraud  on  the 
part  of  the  heira  of  the  hus- 
band. —  N.  1455. 

1341.  [If  the  wife  be  un- 
der age,  she  cannot  accept 
the  community^wrEBout  the 
agsinhMnctrny^ftr  ('.nra.tnr,  and 
the  aufSbfization  of  a  jiud.^6» 
upon ^R  aRvicft  of  a.  faniTly 
council;  when  made  with 
these  formalities,  the  accep- 
tance is  irrevocable,  and  has 
the  same  effect  as  if  the  wife 
had  been  of  age.]  —  C.  314, 
317,  322. 

1342.  The  wife  surviving 
her  husband'  must,  within 
three  months  from  his  death, 
cause  a  faithful  and  correct 
inYentory  ol  all  the  pr^j^rty 
of  the  community  to  be  made 
injtke-presence  of  the  heirs 
of  the  husband,  or  ^afler-bav- 
ing  duly  summoned  them. 

[This  inventory  must  be 
made  in  notarial  form,  as  an 
original,  and  be  Judicially 
closed  in  the  manner  requir- 
ed by  article\l32^in  order 
to  prevent  ihe  continuation 
of     the    community.]   —  N. 


Cri  3?  ?  •+ 
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1456.  —  C.  1328.  —  P.   1387 
et  s.,  1398.* 

1343.  The  wife  may  how- 
ever renounce  the  comauini- 
tTT"  Wifhout  making  aa— in- 
vehtofy,  in  the  following 
cases:  ^when  the  dissolution 
takes  place  during  tEeTBfe- 
time  of  the  husband;  ^JWhen 
theTieirs  of  Jhe  latter  are  in 
possession^of  all  the  proper- 
tyyr^hen  an  inventory  has 
been^  made^  at  tlieir  instance, 
oP'oneJEaF^eenJmade  sEortly 
before  Ite  death  of  the  hus- 
band;«'when  a  general  seiz- 
ure and  3?le  of  t"he  property 
of~fEe  community  Lavebeen 
recently  made.  or<when.  it 
has  been  established^  by  an 
official  return  that  nione  ex- 
isted.     

1344.  Besides  the.  thr€_e 
months  allowed  the  wife  to 
make  fle  inventory^ahe  lia3> 
in  order  to  deliberate  lipon 
her  acceptance  or  repudia- 
tion, a  delay  of  forty  days, 
which  commence  to  run  from 
the  expiration  offie  three 
months,  or  from' the  closing 
oF~the  inventory^ifJ[t.3ave 
bEHTTioinpreted  within  the 
three— months.    —   N.     795, 

1457.  —  P.  177    $  1,  178. 

1345.  Within  these  delays 
of  three  months  and  forty 
dayg;~The  "  wif  6  "musl;  make 
her  renunciation,' by  means 
of"  an  act  in^otanaTT  form,  or 
of  a  judicial  declaration, 
which  the  courl;  orders_to  be 
reoorded^  —  N.  1457. 

~I346.  The  wife  who  isaiifid 
as  being  in  community,  may 


nevertheless,  according  to 
circumstances,  obtain  from 
the  court  an  extension  oFthe 
delays  established  by  the 
foregoing  articles. — N.   1458. 

1347.  The  wife  who, has 
neither  made  an  inveatory 
nor^  renounced  within  __th6 
delays  above  prescribed,  or 
granted,  is  not  therefor_pre- 
cluded  from  doing  soj  she  is> 
ontlie  contrary,  alloweiL-to 
do  so,  so  long  as  she  has_iiot 
inlfermeddled  or  has  not  act- 
ed-^as  ^eing  in  community; 
but  she  can  be  sued  as  being 
in~community  so  long  as  she 
has~  notTenounced,  and  sBeJs 
liable  for  tie  costs  incurred 
agamstTier  up  to  the  time 
01  such  renunciation.  —  N. 
145^.  —  C.  1339. 

1348.  The  widow^  who  has 
abstracted  or  ^dnceale3"ajiy 
of~The  effects  of  the_com- 
naunity^is  dgjclared  to  be  in 
community^  notwithstanding 
her  renunciation;  the  same 
fule'^pplfes  to  her  heirs.  — 
N.  1460.  —  C.  1364. 

1349.  Ifjhe  widow  die  be- 
fore  the  expu-ation  Uf^'^e 
three  months,  "without  hav- 
ing  made^  or  completed  the 
inventory,  her  heirs  have,  in 
order  to  ma£e~and~compIete 
it,  a  further  delay  of  three 
months,  fecionmg  from  her 
death,  and  of  forty  days  af- 
ter the  elosing~^  the  in.^ 
ventory,  in  order  to  deliber- 
ate. 

If  the  widow  die  after 
eompleting  the  inventory, 
her  heirs  have,  in  order  to 


*  As  to  closing  of  the  inventory,  see  now  C.  C.  1828. 
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deliberate,  a  fresh  delay  of 
forty^  days  from  "her  ^e^li. 

The^_may_  moreover  jn  all 
cases  reno  unce^  __pi&  _  oommu- 
nity,  according  to~tie  forms 
eslabliSlied  -vntb-  regard  to 
the_JEife,  and  articles  1346 
and  1347  are  applicable  to 
them.  —  N.  1461. 

1350.  Kepealed  by  6  Ed. 
VII,  c.  38,  s.  2. 

1351.  The  creditors  of  the 
wife  m^y  impngn  thp  rp.Tinn- 
ciation  which  she  or  her 
heirs  may  have  made  in 
fraud  of  their  claims  and 
may  accept  the  anmrnnnitv 
in  their  own  right. 

In  such  case,  thp,  Tepnnp.ia- 
tion  ia  annulled  only  in  fav- 
or _oi_ihe  creditors  and  to 
fEe^extent-of—tlxfi  araijunt  of 
their  claims.  It  is  not  an- 
puUed  in  favor  of  'the^mfe 
or  of  her  hgjrg  whfl  -havB  re- 
nounced. —  N.  1464.  —  C. 
lOSTet  6. 

1352.  The  widow,  whether 
she  accepts  "of"  renouncfispias 
*  ^jight^^  during  _th6  Jdelays 
whTcn  are"  prescribed_or  al- 
Iowe3^Eer_lnl.order_to— make 
the  inventory  and  to  deliber- 
ate, to,  SUSta'Ti  hfifsplf  an  ft 
her^  domestics^  upon  the  prp- 
visions'  f&e"ii~existing._an.4_iQ 
default  of  these  by  means  of 
loans  obtained  on  account  of 
the  community,  subject  to 
the  condition  oT^maEmg  a 
moderate  use  thereof. 

She  owes  no  rent  for  her 
oficupationjll^uiiiig-  Iheae  de- 
lays,  of  the  house  in  which 
she  remains  after  the  death 


of  her  husband,  whether  such 
house  belongs  to  the  com- 
munity or  to  the  heirs  of 
the  husband,  or  is  held  under 
lease;  in  the  last  case  the 
wife  does  not  contribute  to 
the  payment  of  the  rent  dur- 
ing these  delays  but  it  is 
taken  out  of  the  mass.  —  N. 
1465.  —  C.  1383. 

1353.  When  the  community 
is  dissolved  by  the  previous 
death  of  the  wife,  her  heirs 
may  renounce  it  within  the 
delays  and  according  to  the 
forms  prescribed  by  law  with 
regard  to  the  surviving  wife, 
saving  that  they  are  not 
obliged  for  that  purpose  to 
make  an  inventory.  —  N. 
1466. 


$     5.    OF    THE    PARTITION    OF 
THE    COMMUNITY. 

1354.  After  the  acceptance 
of  the  community  by  the 
wife  or  her  heirs,  the  assets 
are  divided  and  the  liabil- 
ities borne  in  the  manner 
hereinafter  determined.  — 
N.  1467. 

1.   OF  THE  PARTITION  OF  THE 
ASSETS. 

1355.  The_consprt8  orllieir 
heirs  returjL into  th^  mafw  of 
the  commiinityL  all  that:  they 
owe  itljy  way  of  compensa- 
tion or  indemnity,  according 
to  tne  rules  above  prescribed 
in  the  second  paragraph  of 
this  section,  —  N.  1468. 
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1356.  Each^^onsort  qr_hi8 
heirs  return  Rkewifle-  JJio 
sums  drawn  from  the  com- 
munityT^r  fhe  value  of  the 
property  tak6n  therefrom  by 
such  consort,  in  order  to  en- 
dow a  child  of  another  mar- 
riage, or  to  endow  personally 
their  common  child.  —  N, 
1469. 

1357.  Out  of  the  miaaa  of 
the  community,  ,£aeh  consort 
or  his_heir8_p^retakfi: 

1,  Such  of  his  private  prop- 
erty as  did  not  enter  into 
the  community,  if  it  exisLJD 
kind,  or  si-ch  property  as  has 
been  acquired  in  replacement 
of  it; 

2.  Tjie  price  of  such  of  his 
aa    nave  "Been 


3pr 
ible 


immoveables 

alienated     during    the    eom- 

munity    and    have    not   been 

rgplac^d; 

3.  Thejndemnities  due  him 
by  the  c^mmunTEy.— <HT  1470. 

1388.  The~pretgkiTig5i  nf  the 
wjfft  take  precf^H^Ti/'P  nf  th/vgn 
of  the  hiisiband.  They  are  ef- 
feeted,  as  regards  such  prop- 
erty as  no  longer  exists  in 
kind,'^  first  upon  the  ready 
money. *Viext  ujpon  the  move- 
able  property,^nd  eubsidiar- 
ily  upon  thj^mmovea-bleg  of 
the  community -1^  the  iast 
case,  the  choice  of  th^  ian- 
moyeabresJgJjTt-  toJJiBJsrife 
and  to  her^  heirs.  —  N.  1471. 

1359.  The  husband  takes 
his  reprises  only  upon  the 
property  of  the  ^  commomty. 
4,J  The  wife  and  her  aeirs^  in 
case  the  coanmunity  proves 
insufficjent^^may  exercise 
theirs  upon  the  pfr\^te"prop- 


erty  of  the  husi^and.  —  N. 
1472r-—  C.  1307,  1383. 

1360.  The  ^eplacementa  and 
compensations  due_/5y-^6 
community  fo  the  coneorts, 
and^  theT  compensations  and 
indemnities  due  "by  them  to 
thecommunity.nSear  interest, 
byilaw.  from  the  day  of  its 
di^^ution.  —  N.  1473. 

TSBT."  After  the  pretakings 
have  been  effected  and  the 
debts  have  been  paid  out  of 
the  mass,  the  remainder  is 
divided  equally  between  the 
consorts  or  their  reipresftn- 
tatiyes.  —  N.  1474. 

T3B2.  If  the  heirs  of  the 
wife  be  divided,  so  that  some 
have  accepted  and  others 
have  renounced  the  commu- 
nity, those  who  have  accepted 
eajinot  take  out  of  the  proD- 
erty  falling  to  the  wife^s 
share  any  more  than  "they 
would  have  received  if  all 
had  accepted. 

Tle~residue  remains  with 
the  nusbana,  wno  is  liable 
t owarg  tae  neirs  wh p  ~Eave 
renouneedf  for  such  rights  as 
the  wife  miglit  tave  exereis- 
ed  In  case  of  renun elation , 
but  only  to  the  extent  of  the 
heiediliify  Hhai'o  uf  each  lieir 
wFo~Bas  tnus  renounced.  — 
N.  1475. 

1363.  The  partition  of  the 
community,  in  fl.11  tTiaiF~rfl- 
gards  its  forms,  the  licitation 
of  immoveables  when  there 
is  occasion  for  it,  the  effects 
of  the  partition,  the  ..war- 
ranty which  results  from  it, 
and  the  payment  of  differ- 
ences,  is  subject  to  all  the 
mles  estabilished  in  the  title 
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Of  Successions  for  the  parti- 
tion    among     coheirs.  • —  N. 

1364.  The  consort  who  has 
abstracted  or  coneeale^T  ef- 
fects  belongingjto  the  ciom- 
munity,  forfeits  jts  phaje  of 
sueh  effects.^—  N.  1477.  — 
C.  1348. 

1365.  After  the  jgartitioTi 
has  been  effected,  if  one  of 
the  consorts  be  the  personal 
creditor  of  the  other,  as 
when  the  price  of  a  property 
of  the  former  has  been  ap- 
plied to  the  payment  of  a 
persionall  debt  of  the  otlier, 
or  for  any  other  cause,  he 
may  prosecute_his_claim  iiut 
of  _the  8haTe^joJ__:^e_£flm- 
mxinlty  allotted  to  his  debtor 
or~but  of  the  personal^prop- 
ertyjof  such  cLebtor.  —  N. 
14787 

1366.  The  personal  claims 
which  the  consorts  may  have 
tq^^Toree  against  each  other 
bear  interest  only  according 
to  the  ordinar^rules.  —  N. 
14757 

1367.  Gifts  madejby  one 
consort  to  tRe^tjher  are  not 
taken  out  of  the  community, 
but  only  f roim  the  share  of 
thft^jlgn'Or  tnefeiPf  or  from 
his  iprivate  property.  —  N. 
1480. 

1368.  The  mourning  of  the 
wife  is  cbargpame  to  the 
h^rs  of  her  deceased  hus- 
band. ' 

The  cost  of  such  mourning 
is  to  be  regulated  according 
to  the    fortune  of    the   hus- 

baScH 

~R  is  due  even  to  the  wife 


who  renounces  the  community. 

—  iNn481.        ~ 

11.  OF  THE  LIABILITIES  OF 
THE  COMMCXITY  AND  OF 
THE  COyTRIggTION  TO  THE 
DEBTS. 

1369.  The  debts  of  the  com- 
munity are  cnargeable~dne 
ha;lf  to  each  of  the  cojaarts 
or  bis  heiiw. 

I'he  expenses  of  seals,  in- 
ventories, sailes  of  moveable 
property,  liquidation,  licita- 
tion  and  partition,  are  in- 
cluded in  such  debts.  —  N. 
1482. 

1370.  The  wife  even  though 
she  accepts  the  comnmnity.  is 
not  liable  for  its_ debts,  ei- 
ther~Toward  her  husband  or 
toward  creditorSj  beyond  the 
amount  of  the.  benefi-t-lshe 
derives  from  Ji. ;  provided 
she  has  made  ^^goad— and 
f  aithf uT  'inyept"'^y  -  and  has 
rendered  an^  account  both  of 
what  is  contained  in  such 
inventory  and  of  what  has 
fallen  to  her  in  the  partition. 

—  K  1483. 

1371.  The  husband  is  jia;ble 
toward  the  creditors  for  the 
whole  of  the  debts  of,  the 
icommunity  which  were _con- 
tracted  by  himself  ;"  saatiag 
his  TecourseragaTn st  his  wife 
or*Tier  heirs,  if  they"~acce(pt, 
for  the  half  of  such  debts,  or 
for  an  amount~equivalent  to 
the  benefit  which  they  have 
derived  from  the  communitj'. 

—  N.  1484. 

1372.  He  is  liable  only  for 
half  of  such  personal  debtsjof 
his  wife  as  were  chargeabile 
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to  the  community,  unless  the 
share  coming  to  the  wUe 
proves  insufficient  to  pay  her 
Wf.  —  N.  1485. 

1373.  The  wife  may  be  eufid 
for  the  whole  of  the  debts 
wEcb  are  ^attributable—  to 
herself  and  liasfi  fallen  into 
the  commujxity;  saving  lier 
recourse  against  the  husband 
or  Ills  heirs^QX  half  of  sach 
"Sebts,  if  she^  accept,  and  Jfor 
th«  wliole,  if  she  renounce. — 
NrT?8K  —  C.  1382.         ^ 

1374.  The  wife  who,  during 
the  eommnnity,  binds  heiaelf 
for  or  together  with  her.hus- 
band,  even  jointly  and 
tieverally,  is  held  to  have 
done  80  only  in  her  quality 
of  common  as   to   property; 


if  she  accept  she  is  pereonaJ- 
ly  bound  for  lier  hallf  onily  of 
the  debt  thus  contracted,  aasJ 


she  is  not  at  all  liable  if  she 
renounce.  —  ^.  1487.  —  C. 
13Trr7T382. 

1375.  The  wife  who  has 
paid  more  than  ttenia.If^Qf  a 
debt  of  the  coraamjiitv.  jian - 
not  get  back  what  she  has 
overpaid,  unless ~The  receipt 
expresses  that  whai-jhe  paid 
wasi_for  her  half. 

But  she  xetadns  her  rg; 
course  again8t~faer  husband 
or  "his  heirs.  —  N.  1488. 

1376.  The  consort  who...  by 
reason  of  Jthe..en.foreinglQf  a 
hypothec  uipon  the  immove- 
able which  has  fallen  to~]&is 
share,  is  sued  Tor  the__SEhoIe 
of  a  debt  of  the  community, 
h'as  his  legair  recourse  for  one 


haJf  of  such  debt  against  the 
other  consort  or  his  heirs.  — 
N.  1489. 

1377.  Notwithstanding  the 
foregoing  provisions,  either 
of  the  copartitioners  may,  by 
t  her]purtitlonpE>e_eIiarged  with 
the  payment  of  a  proportion 
oft^jdebts,  other  than_balf , 
0T~even  with  the  payment  of 
the  whole.  —  N.  1490. 

1378.  All  that  has  been  de- 
dared  above  in  respect  of 
the  husband  or  of  the  wife 
applies  to  the  heirs  of  either, 
and  such  heirs  exercise  the 
same  rights  and  are  subject  to 
same  actions  as  the  consort 
whom  they  represent.  —  N. 
1391. 


§  6.  OF  RENtrNCIATION"  OF 
THE  COMMTJinTT  AND  OF 
ITS  EFFECTS. 


1379.  The  wife  wbo  re- 
nounce^   cannot    claim   any 

share  m  tlie  properTy  o?Jthe 
community,  not  even  in  the 
moveable  prop6rty_  8h.e._lij6r- 
selT^  brought  into  it.  —  N. 
14D2. 

1380.  [She  may,  however, 
retain  the  wearing  aiJipaTel 
and  linen  in  use  for  her  own 
person,  exclusive  of  aill  other 
jewelry  than  her  wedding 
pjeseats.]  —  N.  1492. 

1381.  The  wife  who  re- 
nounees  has  a  right  toH^ake 
back: 

1.  The  immoveables  belong- 
ingto  her,^if_they  exist  in 
klnd,^  ox  those    which    liave 
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been     acquired     to     replace 
them; 

2.  The  j)rice  of  her  im- 
mqveaBles  TsMeih  haYe.  been 
aEfinated,  and  the  replace- 
ment of  which  has  not  T)een 
macleland  aoeeptedL asjnen- 
tioned  above  in  article  1306; 

3.  Tlig^indemnitiea_^  which 
may  be  due  to  her  from,  the 
commuhiity.  — ^^  N.  14¥3. 

1382.  The  _jnfe^^,,5?ha_ re- 
nounces is  freed  froai.  all 
contribution  to  the  debJts  of 
the  communrtj,  both  as  re- 
gards lier  husband  and  as  re- 
gards creditors,  even  those 
towards  whom  she  bound 
hersedf  jointly  and  severally 
with  her  husband. 

She  remaina  liable  however 
for  deb^  which  are  att^ribut- 
ableTZiO--  herself  and  have 
faMen  into  the  community, 
saving,  in  such  ease,  her  re- 
course against  her  husband 
or  his  heirs.  —  N.  1494.  —  C. 
1373,  1374. 

1383.  Shemayexereise  all 
the  rights~^nd  reprises  Sere- 
ina^ove  enumerated,  as  well 
against  the  property  of31i'6 
community  as  against  the 
private  property  or  ner  flus- 
banjd. 

Her  heirfl  may  do  the  same, 
except  as  regards  the  pretak- 
ing  "oTTInen  "and  wearing  ap- 
parel,  and  as  regards  lodging 
and  maintenance  during  the 
delays  allowed  For  the  in- 
ventory and  for  deliberating; 
which  rights  are  purely  per- 
sonal to  the  surviving  wife. 
—  N.  1495.  —  C.  1359. 


SECTION  n. 

OF  CONVENTIONAL  COMMU- 
NITY AND  OF  THE  MOST 
ORDINARY  CONDITIONS 
WHICH  MAY  MODIFY  OR 
EVEN  EXCLUDE  LEGAL  COM- 
MUNITY. 

1384.  Tlifi__co.nflort8  may 
modify, Jiiejega]  community 
by;  all  kinds  of  agreements, 
nof  contrary~t^^aTtic1e3  1258 
and  1259: 

The  prancipal  modifications 
are  tEb8e~'whieE  xesulT  from 
stipulating: 

1.  By  way  of  realization, 
that  the  moveable  proiperty 
either  present  or  future,  shall 
not  enter  into  the  community 
or  shall  only  enter  for  part; 

2.  By  way  of  mo^biliziation, 
that  the  whole  Or  a  portion 
of  the  immoveables  present 
or  future  shall  be  included 
in  it; 

3.  That  the  consorts  ehaJl 
he  separately  liable  for  their 
debts  contracted  before  mar- 
riage; 

4.  That  in  case  of  renuncia- 
tion, the  wife  may  take  back 
from  the  community,  free 
and  clear  from  all  daims, 
whatever  she  brought  into  it; 

5.  That  the  survivor  shall 
•  have  a  preciput; 

6.  That  the  consorts  shaill 
have  unequal  shares; 

7.  That  universal  commu- 
nity, or  a  community  by  gen- 
eral title,  shall  exist  between 
them.  —  N.  1497.  —  C.  1262, 
1413,  1414. 
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$     1.      OF      THK      CXATI8B      OF 
KEALIZATION. 

1385.  By  the  clause  of  real- 
isiat/ion  the  parties  exclude 
frSHT  the  com m unity,  eifher 
wholly  or  in  ipartj  tno  move- 

able    property    which ^would 

otLerwise^ faU  into  it. 

"WTien  _  they  stipulate  that 
they  will  recii>rocalIy  put 
into~t¥e  community  mos£able 
property  lo  tlie  extent -of  a 
certain  sum  or  of  a  de- 
terminate value,  they  are,  by 
such  stipulation  alone^pre- 
sumS^tor^aye  reserVfid  the 
remaind^.  —IT  1500.  —  C. 
1272"^;  1,  1435. 

1386.  This    clause  renderfl 

the consort    de'bFpr__tQ_Jlie 

community  for  the  aonount 
which  he  promised  to  con- 
tribute, and  obliges  him  to 
substantiate  such  contribu- 
tion. —  N.  1501. 

1387.  ThecontrvbutiojL  is 
sufficiently  "substantiated,  as 
regafd3~lhe  bus"bandjT)y_the 
declaration  made_in. the  con- 
tract of  marriage  that  his 
moveable  pr^ertxJt  of  * 
certain  vaTue. 

ir~is  suffi-ciently  substan- 
tldted,^  as  regards  tHe  wife, 
by~tEe  drscharge  which  the 
husband  gives  eitber  to  her 
orTb  Those  wlio  made  the  en- 
downrent:  ^  ~~ 

if  such  contribution  be  not 
claimed  within  ten  yeajg  the 

wife     is    presumed t^o    hj^ye 

made, it;  saving  tlie  right  of 
proving  the  contrary.  —  N. 
1502. 

1388.  After  the  dissolution, 


each  eonaont  has  a  rdght,  to 
take  back,  before  partition, 
out  of  the  property  of.  the 
community,  the  value  of  .the 
moveable  property  which  he 
brought  into  it  at  the.  mar- 
riage   or    which accrued  to 

him  after  it^  over  an^  above 
wEaT  Tie  nbouncr~hTmggtr  to 
bring_jntothe  community.  — 
N.  1503. 

1389.  [In  the  case  of  the 
preceding  article,  the  move- 
able  property  which  acMues 
to  eitner  consort  during  mar- 
riage must  be  estaTjlished^by 
anTn^ntoty  or  some  other 
equivalent  tule. 

As  regards  the  husband,  in 
default  of  such  J^nvenjiary  or 
title,  he  forfeits^ig  right  to 
take  back  the  moveable  prop- 
erty  which  has  fallen  to  him 
during  the  marriage. 

As  regards  the  wife,  on 
the  contrary,  she  or  herjbeirs 
are,  in  such  caae,  admitted  to 
make  proof  either  by  titles 
or  by  witnesses,  or  even,  by 
common  rumor,  of  the  move- 
able property,  thiia  ^accrued 
to  her.]  —  N.  1504.  —  C. 
12S5r~^ 

$      2.      OF      THE      CLAUSE     OF 
MOBILIZATION. 

1390.  The  c3ause  of  mobi  - 
isiation  is  that  by  which  the 
consorts,  or  either  of  them, 
bnngjnto  the  community  the 
whole  or  a  .portion  of  their 
immoveables,  whether  present 
OT  future.  -^  TT.  1505.  —  C. 

lis^. — 

1391.  Mobilization  is  either 
general  or  special. 
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It  is  general  when  the  con- 
sorts declare  their  intention 
of  being  in  community  as  to 
alLtheir_£roperty,  or  {hat^all 
successions  falling  to  them 
fihOI  belong  to  the  com- 
munity. 

It  is  particular  when  they 
have  only^^unSertiaken  to 
bring  into  the  community 
some  determinate  immove- 
ables. 

1392.  MoMiza}tion_may_J)e 
either  determinate  or  inde- 
terminate. 

Ti  is  determinate,  when 
the  consort  declares  that  he 
brings  as  moveable  into  the 
community,  a  certain  im- 
moveable, either  wholly  or 
to  the  extent__of__a_jefirtain 
sum.  Tt^  is  indeterminate 
when^  the  consort  simply 
declares  that  he  brings  into 
the  community  ^la  immove- 
ables to  "the_extent_ AJLa.  cer- 
tain  sugi.  —  N.  1506. 

1393.  The  effect   of  deter- 

minate     mobilizatio&  ^  is io 

convert  the  immoveable  or 
immoveables  a&ected  by  it 
into  community  property,  as 
moveables  themselves  would 
be. 

When  the  immoveable  or 
immoveables  of  the  wife  are 
contributed  as  moveable  in 
whole,  the  husband  may  dis- 
po8ei)f  them  as  of^the  other 
effects  of  the  community_and 
alienate  "them  entirely  . 

If  the  immoveable  be  con- 
tributed as  moveable  onlj^to 
the  extent  of  a  "certain  sum, 
the  husband  cannot  alienate 
it  without  the  consent  of  his 


wif»;  he  may  however 
hypothecate  it  without  such 
consent,  T)ut  only  Jo  the"  ex- 
tejit  of  the  portion  so  con- 
tributed. —  N.  1507.  —  C. 
1292,  1298. 

1394.  Indeterminate  jngbil- 
ization_does  not  confer japon 
the  community  the  bwaer- 
ship  of  jFhe  Tmrnoveables  af- 
fecteJ  \)j  it7~  its  effectljs 
merely  to  oblige  the  consort 
who  has  unSariakeD,  It  "Sjn- 
clude  in  the  mass,  at  Ihe 
time  of  the  dissolution,  some 
of  his  "TmnioveabTes  to  ~the 
extent  of~t¥er8JirnL .which  he 
has  promised. 

The  Tiusband,  without  the 
consent  oT  his  wife,  cannot 
alTenate,^  in  whole^br  in  p'art, 
the  immoveables  subjected  to 
indeterminate  mobilization, 
but  he  may  hypothecate 
them  to  the  extent  jof  _8uch 
mobilization.  —  "NT  1508.  — 
C.  1295r 

1395.  The  consort  who  has 
contributed  an  immoveable 
as  moveable,  has  a  right, 
when  the  partition  takes 
place,  to  retain  it",  on  ac- 
count of  his  share,  at  *£he 
price~tt  ift  then  Worthj_ami 
his"  heirs  have  lIia-^-Bajne 
Tight_—  N.  1509. 

$      3,      OF      THE      CLAUSE      OF 
SEPARATION  OF  DEBTS. 

1396.  The  clause  by  which 
the  consorts  stipulate  tjlat 
they  will  separately: pay  their 
personal  debls,  obliges  iJietn 
to  account  to  ,eacS  other^~re- 
spectiyely,    at    the__lime^  of 
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the  dissolution  of  the  com- 
munity, for  such  debts  as  are 
established  to  have  been  paid 
by^the  community  in  dis- 
charge of  the  consort  who 
was  liable  for  them. 

This  obligation  is  the  same, 
whether  an  inventory  has 
been  made  or  not;  but  if  the 
moveable  property  brought 
in  by  the  consorts  have  not 
been  determined  by  an  in- 
ventory or  an  authentic 
statement  anterior  to  the 
marriage,  the  creditors  of 
either  consort  with^out  xegard 
to  any  distinctions  that  may 
be  claimed,  have  a  right  to 
be  paid  out  of  such  proper- 
ty, as  well  as  out  of  all  the 
other  property  of  the  com- 
munity. 

The  creditors  have  the 
same  right  with  regard  to 
such  moveable  property  as 
may  have  fallen  to  the  con- 
sorts during  the  community, 
if  likewise  it  have  not  been 
determined  by  an  inventory 
or  authentic  statement.  — 
N.  1510.  —  C.  1280  et  s. 

1397.  When  either  of^the 
eonsorta  bringa-Lnto  .tlie.com- 
munity  a  jcertain^snni  or  a 
determinate  object,  such  a 
contribution  implies  a  ta.eit 
agreement  that  it  is_npL_en- 
cumbered  with  ^ebts  an- 
terior  to  tne  marriage,  and 
he  must  account  to  the  other 
for  all  such  incumbrances  as 
lessen  its  value,  —  N.  1511. 

1398.  The  clause  of  separa- 
tion  of  debts  daesr^noC  pre- 
vent  interest  and  arrears 
wnicn  nave  accrued  since  the 


marriage  from  being  charge- 
able to  the  community.  — 
N.  1512.  —  C.  1280    $  3. 

1399.  When  the  community 
is  sued  for  the  debts  of  one 
oT  the  consqrtSj  who  is 
declaredr'by  the  contract  to 
be  jEree  and  clear  from  all 
debts  anterior  to  the  mar- 
riage, the  other  consort  has 
a  right  to  an  indemnity^to 
be  taken  from  the  share  in 
the^communitv  which  "5fi- 
longsto  the  indebted  consort, 
or7  from  his  private  proper- 
ty; and  in_ jase  of"  insuf- 
ffSiency,  such~rndemnity.may 
be_prosecuted^  by  way  of 
warranty,  against  the  part- 
ies Who  made  the  declara- 
tion that  such  consort  was 
free  and  clear. 

This  right  of  warranty 
may  _even  be  exercisedT-By 
the  husband  during  the  com- 
munity, if  the  debt  have  or- 
iginated with  the  wife;  sav- 
ing, in  such  case,  the  right 
of  the  warrantor  to  be  reim- 
bursed by  the  wife  or  her 
heirs,  after  the  dissolution  of 
tHe^ommunity.  —  N.  1513. 

$  4.  OF  THE  KIQHT  GIVEN  TO 
THE  WIFE  OF  TAKING  BACK 
FREE  AND  CLEAR  WHAT 
SHE  BROUGHT  INTO  THE 
COMMUNITY. 

1400.  The  wife  may  stiTm- 


lay 
oT" 


late,  that  in  case  of  renun- 
ciation of  the  community, 
she  snail  take  back  the  whole 
or  a  part  of  what  sh© 
brought  into  it  either  before 
or  since  the  marriage;  but 
such  stipulation  jcannot_ex- 
tend  beyond  things  formally 
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8£ecififia,  nor  _  to  other  ^per- 
sons than .  tliQflfi-^whx»-_ar6  de- 
signated. 

Thus,  the  right  of  taking 
back  the  moveable  property 
brought  in  by  the  wife  at  the 
time  of  the  marriage,  does 
not  extend  to  similar  proper- 
ty accrued  to  her  during  the 
marriage. 

Thus,  the  right  given  to 
the  wife  does  not  extend  to 
th^children;  and  that  given 
to  tEF  wife  and  to  the  chil- 
dren, does  not  extend  to  her 
ascendant  or  collateral  heirs. 

In  all_eases,  the^  wife_can 
only  take  back  her  contribu- 
tions after  ^  deduction  Jbas 
been  made  of  such  of  her 
private  debt8__as  have  been 
paid  out  of  the  community. — 
N.  1514. 

$    5.    OF    CONVENTIOKAIi    PRE- 
CIPUT. 

1401.  The  clause  by  which 
the  surviving  consort  js^Ji- 
thorized  to  pretake,  "Sefore 
any  partition,  a  eertain.8um 
or  a  ~certain__^uan_tity  — of 
moveable^  iffects  ~In  kjpd, 
does  not  take  effect  In  favor 
of  the  surviving  wife  who 
does  not  accept  the  commu- 
nity; unless  by  the  contract 
of  niarriage  suelbrright  i3_  re- 
served to  her^je"V!ieiLJEhen  sho 
renounces. 

Excepting  the  case  of  such 
reservation,^  preciput  can_Oflr 
ly  be  taken  from  the_mas? 
to  be  lividccl,  andT  not  frpm 
the  private  property  ol.the 
predeceased  consort.  —  N. 
1515."-=  C.  2235. 

1402.  Preciput    is    not    re- 


garded,,AB  jbl  benefit  subject 
to  the  formalities  of  gifts, 
but  as  a  marriage  covenant. 
—  N.  1516. 

1403.  Natural  death^opena 
the  right  to  preciput_by  the 
sole  operation^^f_law. 

Second  paragraph  repealed 
by  6  Ed.  VII,  c.  38.  s.  2. 

1404.  When  the  community 
is  dissolved  during  the  life- 
time  of  the  consorts  in  con- 
secpienee  of  separation  from 
bed  and  board  or  of  separa- 
tion of  property  only,  such 
disaoljition^  does  not,  unless 
the  contrary  be  stipulated, 
open  the  right  to  preciput  in 
favor  oF  either  of  the  con- 
sorts.  The  right  remains  sus- 
pended untiT^he  death  of 
the  consort  who  dies-first. 

Tn  theTnterval,  the  sum  or 
the  tEnig  whiclS  constitutes 
the  preciput  remain3~^ro- 
visfagally  with  ¥5¥  husband, 
frflm  Whose  succession  the 
wife  may  claim  it,  if  she 
have  survived  him.  —  N. 
1518.  —  C.  Ill,  208,  1322, 
2235. 

1405.  The  creditors  of  the 
community  have  always  a 
rigtt^  to  cause  the  "effects 
comprised  in3heIPL?5iiyii  to 
be  sold;  saving  the_recours6 
of  We  consort,  conformably 
to  article  1401.  —  ]Sri519. 

$  6.  OF  THE  CLAUSES  BY 
WHICH  UNEQUAL  SHAKES 
IN  THE  COMMUNITY  ARE 
ASSIGNED  TO  THE  CON- 
SORTS. 

1406.  The  consorts  may 
depart  fromthe^  equal  divi- 
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aion  establishgd  hy  ^a^, 
eithcL  by  giving  to  the  sur- 
viving consort  or  his  heirs, 
only  a  share  in  the  commu- 
nity less  than  ialf,  qr_  by 
giving^  him  only  ^^xed_sum 
in  lieu  of  all  rights  in  the 
community,  ocJiyLstipulating 

in  certain  cases,  shall  belong 
tQ  jthe  survivlng_consort,  or 
to  one  of  the  consorts  solely. 
—  N.T^20. 

1407.  When  it  is  stipulated 
that  the  consort  or  his  heirs 
shall  have  only  a  certain 
share  in  the  community,  as  a 
third,  a  fourth,  the  consort 
whose  share  is  so  reduced  or 
his  heirs  bear  the  debts  of 
the  community  only  in_pro- 
portion^To  the  share  they 
take  in  tlie  assetsr  ' 

The  agreement  is  void_if 
it  oblige  such  consort  or_hi9 
heirs,  to  bear  a  greater  share, 
or  if  TT  exempt  them  from 
bearing  a  share  of  thelSiebts 
equal  "to'  tM't  whieh^  Jtbey 
taEe  Tn  tte  assets.  —  N, 
1521V ■" 

1408.  When  it  is  stipulated 
i.ha^l  ntifi  of  the  consorts  or 
his  heirs  shall  be  entitled 
only  to  a  certain  sum  in  lieu 
of  all  rights  of  community, 
the  clause  is  a  definitive 
agreement  which  obliges  the 
other  consort  or  hia,  heirs  to 
pay  the  sum  agreed  upon, 
whetEer  TEe  eominunity__be 
good  or  bad,  or  sufficient  or 
not  to  pay  such  sum.^ —  N. 
1522.  ~" 

1409.  If  the  clause  estab- 
lishes   this     definitive    agree- 


ment  with  regard  to  the  heirs 
only  of  one  of  the  consorts, 
such  consort,  if  he  survive, 
has  a  right  to  the  legal 
partition  by  halves.  —  N. 
1523. 

1410.  The  husband  or  his 
heirswho,  in  virtue  of  the 
clause  mentioned  in  article 
1406,  retain  the  whole  of  the 
community,  are  obliged  to 
pay  airtts  d6bts.  The  credi- 
tors^in  STTCh  case  have  no  ac- 
tion^  againgtrrtSe "wife  or 
against  ner  heirs. 

If  it  be  the  wife  surviving 
who,  in  consideration  of  a 
stipulated  sum,  has^Ehe  right 
of  retainingThe  wTiore  oTlhe 
cdmmunity~agaThst  tTie  Tieirs 
^  ^6  hnsbaud,  she  has  the 
option  of^  eithei-  "paying  such 
aum  andTfemaiiiing  liable^for 
all  "the  debts,  or  of  renounc- 
ing the  commiimty  and  aban- 
donrrtg^  to-4he  hei*s— ©f  the 
husbajgd'tretS'  the~  property 
and  tie  del)ts.  —  N.  1524. 

1411.  When  the  consorts 
stipulate  that  the  whQle_pf 
the  community  shall  belong 
to^TEe  ^ur vivgfror  t o'ohe  of 
them  only,  the  heirs  of  the 
other  have  a  right  to  take 
back  what  had  been  brought 
into  the  comguipity  by  the 
person  they  represent. 

Such  a  stipulation  is  but  a 
simple  marriage  covenant, 
and  T¥~n6t  subject  to  the 
rules  and^oraTalities  applic- 
able to  gifts.  —  N.  1525. 


$    7.    OF   COMMXmiTY   BY   GEN- 
ERAL TITLE, 

1412.  The  consorts  may  es- 
tablish  by  their  contract  of 
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marriage  a  general^  commu- 
nity of  their  propefty^both 
moveable  and  immoveable, 
present^and  future,  or  of  all 
their  present  property  only, 
or'"ot  their  future  jproperty 
only.  —  N.  1526. 

PROVISIONS    COMMON    TO    THE 
ARTICLES  OF  THIS  SECTION. 

1413.  The  above  articles  do 
not  confine  to  their  precise 
provisions  the  stipulations  of 
which  conventional  commu- 
nity is  susceptible. 

The  consorts  may  make  any 
otlier_  covenants,  as  mention- 
ed In^  articles  1257  and_ia84. 

—  N.  1527. 

1414.  Conventional  com- 
munity  remains  suBJecT^to 
the  rules  of  legal  community 
in  all  c^ses  where  they  have 
not  been  Implicitly  or  ex- 
pilcltly  departed  from  by  the 
contractr--^^»f.  1528. 

$    8.    OF    COVENANTS   EXCLUD- 
ING  COMMUNITY. 

1415.  When  the  consorts 
stipulate  that  there  shall  be 
no  community,  or  that  they 
shall  be  separate  as  to  prop- 
erty the  effects  of  such 
stipulations  are    as    follows: 

—  N.  1529. 

I.  OF  THE  CLAUSE  SIMPLY  EX- 
CLUDING   COMMUNITY. 

'  1416.  The  clause  which 
declares  that  the  consorts 
marry  without  community 
■doet  not  give   the  wife  the 


right  to  administer  her  prop- 
erty,  nor  to  receLve— -the 
frmts  thereof;  these  are 
deemed  to  be  contributed  by 
her  to  her  husband  to  enable 
him  to  bear  the  charges  of 
marriage?"^  JN,  1530.  —  C. 
176~eT  s. 

1417.  The  husband  retains 
the  adminisfralton  ~of  The 
moveable  ^  and^  immoveable 
property  of  his  wife,  and  as 
a  consequence  the  right  to 
receive  all  the  moveable 
property  she  brings  with  her, 
or  which  accrues  to  her  dur- 
ing the  marriage;  saying  the 
arestitution  he  is  bound  to 
make _aft erjits  Idissolutron,  or 
after  a  separation  of  proper- 
ty judicially  pronounced.  — 
N.  1531.  —  C.  692. 

1418.  If,      amongst      the 
moveable    property    brought 
by  the  wife  or  which  accrues 
to      her      during      marriage,  ^ 
there   be   things   which   can-    «*-^ 
not    be    used    without    being    \^^ 
consumed,    an     appreciatory 
statement  must  be  joined  to 

the  contract~of  marriage,  -or 
an  inventory  must  be  made 
of  them  at  the  time  when 
they^  so  accrued  to  her,  and 
the  Eusband  is  bound  to  give 
back  their  value  ac&oxaing 
to  "thft  vflTnat.ifiTi.  —  N.  1532. 
.  1419.  Thfi  hnahfiTKl^  with 
regard  to  such  property,  has 
all  the  rights  and  is  subject 
to  all  the  obligations  of  a 
usutructuary.  —  r^.  lOdS. 

1320;  The  fjlaiisR  which 
declaresthat  the  consorts 
m^rry  witnoiit^  community, 
does  not    pnev«nt    its  being 
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agreed  that.  the_ Jsife,  for  her 
s1i^ort^and_2crsonal  waats, 
shall  receive  her  revenues- in 
w1iole~5T  jn^jpart,  upoa_ber 
own  acquittanoeg.  —  N.  1534. 

1421.  The  immovteables  of 
the  wife  which  are  exeTu3ed 
from  t^e  community  injjhe 
cases  oT  the  precodin^  ar- 
ti<;]6S  are  not  inalienable. 

Nevertheless  they  cannot 
be  alienated  without  the  con- 
seM_jof^^e  husTbiaad,  or, 
upon  hii~  recusal,  without 
judieiaJ  authbrazgtion.  —  N. 
1535.    ': 

II.    OF    THE    CLAUSE    OF    SEP- 
ARATION OF  PROPERTY. 

1422.  When the   consorts 

have  stipu'laied  bX-their_JJon- 
tract  of^  marriage  that  they 
shal^be  separate  aa-Jto^Wop- 
erty,  tEe^  wife  retains  the 
entire  adminlstralibn  oT  her 
property,  moveable  and  im- 
moveable and  the  free  enjoy- 
ment  of  her  revenuea.  —  N. 
153B.  —  C.  176  et  e.,  1318. 

.1423.  Each  of  the  conaorts 
contributes^to  the  exipenses 
of  marriage  according  to  the 
cov^a'ants  contained^  in^iheir 
eontract,  and  if  fhere  be 
n^e,  and  the  parties  cannot 
come  to  an  understanding 
upon  the  subject,  the  court 
determines  the  contritbutory 
portion  of  each  consort  ac: 
cor>ding_Jo  their  _  r^^ective 
means  and  circumstances.  — 

N.'T^Trr—  c.  1317: 

1424.  The  wife  cannot  in 
any  case,  nor  by  vdrtT^~of 
any  stiipuliation,  aJIenate  her 
immoveaWes      without      the 


special  consent  of  her  hua- 
baflid,  or,  on  his  refusail,  with- 
out jbedng  judicially  author- 
ized. 

Every^  general  authoriza- 
tion to  alienate  immoveiaibles, 
which  ia  given"  to  Ihe  wife 
either  by  the  contract  of 
marriage  or  euibsequently,  is 
void.  —  N.  1538.  —  C.  181. 

1425.  Wihen  the  wife  who  is 
separvated  aTto  propeTty~Bgi8 
left  the  enjoyment  j)f_h6r 
property  to  her  husband,  the 
latter  upon  the  demand  which 
his_jvife  niajf  make,  or  upon 
the  dissolution  of  the  mar- 
riage, is  bound  jto  give  up 
only  the  ~fruijs  whucS"  are 
then  existing,  and  is  not^ac- 
countable  for  those  which,  up 
to  such  tnne,  have  been  con- 
sumed. —  N.  1539. 

CHAPTER  THIRO). 

OF  DOWEB. 

SECTION  I. 

GENERAL  PROVISIONS. 

1426.  There  are  two  kinds 
of  dower,  that  of  the  wife 
and  that  of  the  children. 

These    dowers    are    either 
'/legal  or    customary,  or''  pre- 
fixed  or  conventional. 
"1127;    Lega;!   ornEustomary 
'dower  is  that  whioh  the  iaw, 
independently  of  any  agree- 
'  ment,  and  as  resuilting  from 
the  mere  act  of  marriage,  es- 
tablishes upon    the   property 
of  the  husband,  in  favor  of 
the    wife     OS     usufructuary, 
and  of  the  children  as  own- 
ers. —  C.  1260. 
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- 1428.  Prefixed  or  conven- 
tional^ jdov^r^lsZWaF^wETich 
the  partiea  have  agreed  upon, 
by  thecontraxjt  or  marriage. 


i) 


1429.  Conventional  dower 
esiclades^  customary  ;  it  is 
howeiver  lawful  to  stipulate 
thaQge  wife  and  tihe  clil- 
■di£n_shall  have  the  right  to 
take_  either  the  one  or  the 
other^  at  their  ofptdon. 

1430.  The  option  made  by 
the  wife,  after  tie  opening 
olItLe  dower,  bands  the  chil- 
drea,jwho  must  remain^iatis- 
fied  with  wihichever  dower 
she  has  chosen. 

If  she  die  without  Jiaving 
luade  the  icjoicej  tlie  right 
of  making  it  passei  to  the 
children^ 

1431.  If  there  be  no  con- 
tract of  marriage,  or  if  in 
that  which  has  been  made 
the  parties  have  not  explain- 
ed their  intentions  on  the 
subject,  customiary  dower  ac- 
crues 'by  the  sole  operation 
of  law. 

But  it  is  Jiawf ul  to  stipulate 

i  )   that  there  shaJl  be  jo  dower. 

and  such  a  stipulation  binds 

the  children  as  well  as  the 

mother. 

1432.  Dower  whether  con- 
ventional or  customary  is  not 
regarded  as  a  benefit  subiect 


covenant. 

1333.  The  right  to  conven- 
tional dower  tiacTnes  from 
the  date~of  the  contract  of 
marriage,  and  the  right  to 
customary    dower    from  the 


date  of  the  celebration^  or 
from  the  date  of  the  contract 
if  there  be  one  in  whicB  it 
is  stipulated. 

'  1434.  Customary  dower 
consists  in  the  usufruct  for 
the  wife,  and  the  ownership 
for  the  children,  of  one"Salf 
of  the  immoveables  wLich 
belong  to  the  husband  at_the 
time  of  the  marriage,  anji  of 
one  hailf  of  those  which  ac- 
crue  to  himjdurang  marriage 
from  his^atheFbr  mpther  or 
other  aiscencTants.  —  C.  954. 

1435.  Immoveables  which 
th^husbi^nd  hg-s  contrlSuted 
as  moveable  under  a  cdause 
of  mobiliaation,  in  order  to 
bring  them  into  the  commu- 
nity, are  not  subject  to  cus- 
tomary dower; 

•^eit;h"er  are  im-movenbilea 
byfiction,  composed  of  move- 
apje  objects^ which  the~lius- 
band"tas  reserxed  to  hfmself 
by  fEe  clause  of  realization 
in  order  to  exclude  ^em 
from  the  community. 

1436.  The  customary  dower 
resulting  from  a  "Second  mar- 
riage, jwheii  tS^ere  are  cffil- 
dren  I)orn  oT  the  ^rst,  con- 
sists  in  ar~haTr  oT  the  im- 
tnoveaCTes,  not  affected  by 
the  "previous  dower,  whjcn 
belong  fo  tbe  busband  atTte 
time  of  the  second  marriage, 
or_which  accrue  to  hdsrdur- 
ing  siicb  marriage  froni__his 
fatbeFor^TOotEeror  other  as- 
cendants. 

"  Tne  rule  is  the  same  for  all 
subsequent  marrTagSF  which 
the  husban<l  may  contract, 
when  there  are  children  of 
previous  marriages. 
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1437.  Conv^ntionail  dower, 
when  there  ia  no  agreement 
to  the  contrary,  also  consists 
in  the  usufruct  Tor  the  wife, 
aiTd  the  ownership  for  the 
chilcljen,^  of  the  portion  of 
the  moveable  or  imnjovea\>le 
property  which  constitutes^it 
according  to  the_contract  of 
marriage. 

The  parties  may,^  however, 
modify  thi«^  dower^  at  will  ; 
they"  may^  strpuLate,,  fof^x- 
amiple,  Inat  at  shall  belong  to 
the  wife  in  full  ownership, 
to  the  exclusion  of  the  ehal- 
dren,  aad  without  return,  or 
that  the  dower  of  the  latter 
shall  be  different  from  that 
of  their  mother. 

1438.  Dower,  whether  cus- 
tomary^ gr_e5lLEeflIional^s  a 
rightof  eurvivorship  which 
opens  by  the  naturail  de_%th  of 
the  husband.  ' 

It^may  however  be  opened 
and  "become  gxigible  by  sep- 
aration from  bed  andJao^rd, 
or  separation  of  property 
only,  if  such  effect  result 
from  the  terms  ot  the  con- 
tract of  marriage." 

It  may  likewise  be  de- 
manded in  the  case  of  the 
absence  of  the  husband^_un- 
der  JEhe  ctr'c'um stances  and 
conditioiTs  expressed  in  ar- 
ticJes  109  and  110.  —  C.  36, 
$  8,  208,  1322.  —  6  Ed.  Vn, 
c.  38,  s.  2. 

1439.  If  the  wife  be  alive 
at  the  time^  of  the  opening 
oT~The  ^ower,  she  enters  im- 
mgdiat ely_  upon  the  enjoy- 
menr~oi  her  usufrocE;  the 
children"  cannot  take  posses- 


sion of  the  property  until 
after  Tier  death. 

If  the  wife  die  first,  _the 
children  enjoy  the  dower  as 
owners  from  the  mioment  of 
its  opening. 

Where  the  wife  dies  first, 
if  at  the  death  of  the  lus- 
barrd'-no  children  or  grand- 
children "issue  of  the  mar- 
riage-ibe  living,  the  dower  is 
exttnguished  "and  the  prop- 
erty remaiffs  in  fhe  succes- 
sion of  the  husteHd:^ 

1440r  "Conventional  dower 
is  taken  from  the  private 
property  of  th£  huslband. 

1441.  The  wife  and  the 
lehMren  lare  seized  of_their 
respective  rights  in  the 
dower  from  the  timiB  it 
opens,  without  the  necessity 
of  a  judicdal  demand;  such  a 
demand  is  however  necessary 
against  subsequent  purchas- 
ers, in  order^to  give  rise^as 
regards  them,  to  the  fruits 
of  the  immoveables  ancTjhQ 
interest  of  the  capital  sums, 
which  they  have  acquired  in 
VfDoi  faith,  and  which  are 
subject  to  or  charged  with 
dower.  —  C.  411,  412,  2235. 

1442.  Customary  dow^r, 
and  conventional  ^^ower 
when"  it  consi5ts_ot  ijnmoye- 
abdesT'isr  a  real  right, -and^ 
governed  by  the  law  ^  JJie 
place  whereTEe^'immoveables 
s"u  b i  e cl  T6^t~are  situate^. 

c.-e"TT7~; 

^-  1443.  Neither  the  aliena- 
tion by  the  husband  ofim- 
movea't>les  subject  W^  or 
charged  with  dower^^Qi.  the 
charges   or   hypothecs   which 
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he  may  have  lmipo86d^_gpon 
tEem7  either  with  or  without 
the  consent  of  his  wife,  af- 
fect In  any  manher  the  rights 
of  the  latter  or  of  the  chil- 
dren,  unless  she  has  expressly 
renounced  in  conformrty  with 
the  following  article. 

iSuich  alienation  and  charges 
are  equaJly  without  effect,  as 
regards  both  the  wife  and 
the  children,  even  when  made 
in  the  name  and  with  the 
consent  of  the  wife,  although 
she  _be_  authorized  by  her 
husband;  subject  to  the  same 
exception. 

1444.  The  wife  who  ia  of 
age_jnax_hQ5JfiS£lL_ienxmnce 
her  right  of  dower,  whether 
customary  or  conventional, 
upon  such  immoveabiles  as 
her  husiband  sells,  alienates 
or  hypothecates. 

This  renunciation  may  be 
'made"~either  m  the'  aet  'by 
which  the  a-ostmnd  'sella, 
alienates  or  hypothecates  the 
immoveable,  or  by  a  separate 
and  subsequent  act. 

1445.  Sijch  renunciatJQiLhas 
the  effect  of  discharging  the 
immovejiBle  affected  by_dow- 
er'ffqmli^v  claim  which  the 
wife  mayTqiaye , upoii._it  un- 
der  that  title,  and  neither  she 
nor  her  heirs  can  exercise 
against  any  other  property 
of  the  husband  any  recourse 
to  be  indemnified  or  com- 
pensated for  the  right  thus 
abandoned;  notwitiStanding 
the  provisions  of  this  title  or 
any  other  provisions  of  this 
code  respecting  the  replace- 
ments, indemnities  or  com- 
pensations which  consorts  or 


other  parties  owe  to  each 
other  in  cases  of  partition. 

1446.  As  to  the  dower,  of 
the  children,  af  can  T}e_ex- 
ercised  only  upon  immove- 
ables subjeet_tQ  the  druser 
of  their  mother  which  have 
no{T>een  alienated  or_  hypo- 
thecated l)y  their  father  dur- 
ing the  continuance  of_the 
marrFage  with  her_ren3ijicia- 
tiQiL~inade  in  the  manner 
prescribed  in  article  1444. 

Children  who  have  attain- 

AiTthfl^^jgrg^  of  iTTTia.jr>rnty"'rna.yj 

after     tne     death. of their 

mM.hp.Tj  TP!T)nnTli^pt^><Pir   rin-aror 

in  all  cases  in  which  the  lat- 
ter could  have  done  so  her- 
self, and  in  the  same  manner 
with  the  same  effect.  -"^ 

1447.  i^ales  under  execu- 
tian,  judgnients^  in~con5rma- 
tion__of~Tme,_anj3I3ad  judi  ca- 
tiQna_iii_iorfiei_  Hiicitations, 
whefl_they_take  place  before 
the  opening  6i  the  custoniaxy 
dower,  whether  sucn  tfower 
results  from  the  law  alone,  or 
has  been  stipulated,  dp  Tiot 
afEfict-imaaoYeables  subject  to 
djiseer. 

Nevertheless  if  the  salfl  un- 
der  execution  takeplace  at 
tlfe  suit  of  a  creditor  whose 
claim  is  antgiiof~and  prefer- 
able to  the  dower,  or  if  such 
creditor  be  celilocated  upon 
any  of  the  said  proceedings,- 
the  alienation  or  the  con- 
firmation is  valid  and  the  im- 
moveable is  diseEaiged.  The 
creditors^  whose  claims  rank 
subsequently,  who  m  such 
case  receive  the  surplus  of 
the  price,  are  bound  to  bring 
it  back  if  the  dower  accrues. 
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and  cannot  receive  the 
mon'eys  without  giving  eecur- 
ityjiftjtg_idower  pe  aip^rent 
upoF  the  proceedings. 

When,  as  in  the  first  case 
mentioned  in  this  article,  the 
dower  is  not  extinguished  by 
the  sale  or  the  judgmeiit  of 
confirmation,  the  pairty  to 
whom  the  property  has  been 
adjudicated  or  who  has  ob- 
tained the  judgment  may 
likewise,  when  he  has  beea 
evicted,  oblige  the  creditors 
who  have  received  the  price 
to  bring  it  back,  and  if  the 
dower  ag^ear  upon  the  pro- 
ceedings, the  creditors  are 
not  collocated  unless  they 
give  security  to  bring  back 
whatever  poxlaon  of~^tho 
dower  tney  may  receive?"  If 
the  creditors  refuse  I!f a  -give 
security  the  person  to  whom 
the  property  is^^dju^eirEed 
keeps  or  takea  back  the 
amount  subject  to  ^ower. 
upongivin^  security  himself 
that  he  wiill  repay!       " 

Oustomarv  dower,  when 
open,  does  nor  f aH  uridSr  the 
rules  ot  thTs  flJticIe.  — ~  C. 
2116.  —  P.  781,^785. 

1448.  If  the  dower 
not  yet  Oipen  be  the  ^  ^^ 
tional  dower,  whether  it  con- 
sists in  an  immoveable  or  in 
an  hypothecary  claina^  it  is 
subjecT"to  the  effecTfol  the 
registry  laws,  and  is  ex- 
tinguished by  the  sale  under 
execution  and  the  other  pro- 
ceedings mentioned  in  the 
preceding  articles  as  in  or- 
dinary cases;  saving  to  the 
parties  interested  their  rights 


and  recourse  and  the  secur- 
ities to  which  they  may  be 
entitled. 

ConventionaJl  dower  when 
open  is  subject  to  the  or- 
dinary rules.  —  IP.  800. 

1449.  The  purchaser  of  an 
immoveable  which  is  subject 
to  or  hypothecated  for  dower, 
cannot  prescribe  against  ei- 
ther the  wife  or  the  children 
so  long  as  such  dower  is  not 
open. 

Prescription  runs  against 
children  of  full  age,  during 
the  life-time  of  their  mother, 
from  the  period  when  the 
dower  opens.  —  C.  2235. 

SECTION  n. 

PABTICULAB  PROVISIONS  AS 
TO  THE  DOWER  OF  THE 
WIFE, 

1450.  The  conventional 
dower  of  the  wife  is  not  in- 

-compatible  with  a  gift  of 
usufruct  made_to  her  by  the 
hu^ana;  sne"  enjoys  binder 
such  gifts  the  property  com- 
prised in  them,  and  takes 
her  dower  from  the  remain- 
der, without  diminution  or 
confusion. 

1451.  If  the  dower  of  the 
wife  consist  in  Tnoney  or 
rents,  the  wife,  in  order^to 
obtain  payment  of_it  from 
the  heirs  and  representatives 
of  her  husband,  has  all  the 
rights  and  actions  which  be- 
long to  tbe  other  creditors 
of  the  succession. 

1452.  If  the  dower  consist 
in  the  enjoyment  of  a  certain 
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portion  oJLJlie— property  of 
the  husBand,  a  partition 
must  be  effected  betgaien  the 
wife  and  the  helrs^  of  the 
husband,  by  which  she  re- 
ceives the  portion  which  she 
has  a  right  to  enjoy. 

The_widow_  aJod-JJie-hfiirs 
have  reciprocally  an  action 
to  obtain  this  jpartition,  in 
the  ease  o?  rerusaT~'on  the 
part  of  either.  —  C.  689  et  s. 

—  P.  1037  et  s. 

1453.  The_  dowager,  Jlke 
other  usufriT^tliariffSi  ^""  a 
right  to  the  naturaL,aJld.  in- 
dustrial  fruits  attached  by 
branch  or  root  to  the  im- 
moy^BTe  jubjeei__to__d5Wer 
when  such  dower  opens,  with- 
out being  obliged  to  refund 
the  expenses  incurred  by  the 
husband  in  order  to  produce 
them. 

The  same  rule  applies  to 
those  who  enter  into  the  en- 
joyment of  the  ownership  of 
such  immoveable,  after  the 
extinction    of    the   usufruct. 

—  C.  450. 

1454.  Thejdo wager,  as  long 
as  she  remains  a  widow^_en- 
joys  the  dower,  whether  cus- 
toinary  or  conventionaTT^upon 
giving_the  security  .oxlJier 
oath  to  rest^^e  it;  but,  if _she 
TBTnarry,  she  is  bound  to  give 
the_5ame ae£uiity__aa_ajQy 

nihPT  nanfrnf.tnary.  —  C.  464. 

1455.  If  the  wife  who  has 
remarried  cannot  give  the 
necessary  security,  her  usu- 
fruct  T^oeomea  subject  to  the 
provisions  ol  articles  465, 
466  and  467. 

1456.  The      dowager      is 


bound  to  maintain  the  leases 
made  byJTier  husband  sub- 
ject to  her  dowerj  provided 
there  has  been  no  fraud _nor 
excessive  anticipation. 

1457.  Leases  made .  by  her 
during  ths^  terjn  of  her  en- 
jo^jnent  expire  with  Jiex.  usu- 
fruct; nevertheless,  the  farm- 
er or  lessee  has  a  right,  and 
may  be  obliged,  to  continue 
in  occupation  during  the  re- 
mainder_of_  the  year  which 
had  begun  when  the  usufruct 
expired,  subject  to  the  pay- 
ment of  the  rent  to  the 
owner.  —  C.  457. 

1458.  The  dowager,  like 
any  other  usufructuary,  is 
liaple  for  all,  the  ordinary  or 
extraordinary  charges  which 
affect  tSe  immoveable  sub- 
ject to  dower,  or  which  may 
be  imposed  upon  it  during 
the  term  of  her  enjoyment, 
as  set  forth  in  the  title  Of 
Usufruct,  of  Use  and  Habita- 
tion. —  C.  471. 

1459.  She  is  liable  only  for 
the  lesser  repairs;  for  "the 
greater  repairs,  the  xjwnej 
remains  liable,  unless  they 
have  been  necessitated  "  by 
th'e  fault  or~negligence  of 
the'  dowager.  —  C.  468  et  s. 

1460:;  Tlte  dowager,  like 
every  other  usurnictuary, 
takes  the  things  which  are 
subject  "to  the  dower  m  the 
condition  in  which  they  are 
at  tne  time  of  tae  opening. 

The  same  rule  applies  to 
the  dowable  children,  as  re- 
gards the  property  itself,  in 
cases  where  the  usufruct  of 
the  wife  does  not  take  place. 
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If  they  do  not  take  the 
property  until  after  the  ex- 
piration of  the  usufruct,  or 
if  at  that  time  there  be  no 
dowable  children,  the  succes- 
sion of  the  wife  is  answer- 
able, in  the  firat  case  to  such 
children,  and  in  the  second 
caTe~ro^the  heirs  of  the  Eus- 
banj37  according  to  the  rules 
wSIch  relate  to  the  enjoy- 
ment and  the  obligations  of 
th^'  usufructuary  under  par- 
ti cTiIaTTitTer 

1461.  If  neverthele_s3,__^r- 
ing  the '  marriage,  consider- 
able additions  have  been 
made  to  the  thing,  the  wife 
cannot  enjoy  them  withquJt 
paying  the'  excess  of  value, 
if  "her  "  dower'  ~^oii5ist^  in 
ownershipj  or  theLinteifisl  of 
such  excgsg,  if  it  be  in  usu- 
truct. '  ' 

She  may  however  demajid 
the  removal  of  such  addi- 
tions  if  IF  can  be  effected 
with  advantage  and  without 
deteriorating  the  thing. 

If  they  cannot  be  remov- 
6dj_j£he^mfe~  may, ~forzthe 

ip\l,rpnaft  nf  payjng  fhft  fiyceaa 
of  Ihe  value,  obtain  a  licita- 
tion. 

Dowable  children  who  take 
the  property  without  their 
mother  having  had  the  usu- 
fruct of  it,  fall  under  the 
RfLmf)  nilfis  with  regard  to 
such  additions. 

If  during  the  marriage,  the 
thing  subject  to  dower  have 
suffered  deterioration,  to  the 
benefit  ot  the  husband  or  of 
the  community,  the  gife  and 


the  children  who  claim  dower 
are  entitled  to  compensation. 
-  1462.  The  dower  of  tTie 
wife  is  terminated  like  _ any 
other  usufruct  by  the  causes 
enunierated_J.l1   articlft  479. 

1463.  The~wife  maxJie  de- 
prived of  her  dower  by  rea- 
son ofadultery  or  %t  deser- 
tion. 

In  either  case^  an  action 
mu8t~haye  been  in8tatute5.by 
the  husband,  and  a  subse- 
quent reconciliation  must  not 
ha^ve  ta^en  ^Tace ;  the  heirs, 
in  such  case,  can  only  con- 
tinue the  action  commenced, 
il  it  have  not  been  abandon- 
ed^ ' 

1464.  The  wife  may  also  be 
declared  to  have  forfeited 
her  dower  by  reason  of  the 

^)  abuse  she  has  made  of  h.er 
enjoyment,  under  the  circum- 
stances and  modifications  set 
forth  in  article  480. 

1465.  If  the  wife  be  de- 
clared to  have  forfeited  her 
usufruct  for  any  of  the 
causes  above  mentioned,  or 
if,  after  the  opening  of  the 
dower, 'she  renounce  it  sim- 
ply and  absolutely,  the_dow- 
able  childrentake^he  prop- 
ertyfrom~tEe~  "time  "of^the 
renunciation,  or  of  the  for- 
feiture, it  it  take  place  after 
the  opening.  " 

SECTION   III. 

PARtTICULAB  PROVISIONS  AS 
TO  THK  DOWEB  OF  CHIL- 
DREN. 

1466.  The  children  entitled 
to  dower  are'-'those  who  are 


232 


OF  SALE. 


born     of    the    maxrifl.g6   for 
which   it   was    eonatitnted. 

^J  Children  of  the  consorts 
who~  were  born  before  the 
marriageT^ut  are  legitimat- 
edby  it^,ar£-deeme.d_to  be 
cHIHren  of  the  marriage  ;*80  i 
are  those  who  were  conceiy-  I 
ed  at  the  time  of  their  fath- 
er's aeatn  ana  are  born] af- 
terwards;   an3    so    are   also 

!ythe       grandchildren      whose 
fathftr    tfMnfr    a    p.hilil    nf    the   ' 

marriagfi,— difid before-  the  j 

opening  of  _ the  dower.  i 

Those    ehUdren    only    can 
claim  dower  who  were  cap-  i 
able   ot   aiieeeeding   to   their 
father    at    the    time    of  his 
death. 

1467.  A  child  who  assumes 
the  quality  of  heir  to  his 
f  ather,_fixen_undfir_hfiii£fii  of 
inventory,  can  have  no  share 
in"  the  dower^ 

1468.  In  order  to  bfi  ati- 
titled_tQ__dQWftT,  the  p.hild  is 
b ound  to  relurn_intflL-thft  »"^- 
cession  of  his  father  ^aJLauch 
benefits  as  he  has  received 
frolri    him^    in    marriage    or 


otherwise,  or  to  take  legs  in 
the  dower. 

1469.  The  dowered  chil- 
dren are  not  bound  to_pay 
the  debts"  which'  have  been 
contracted ^y  /their  ""Tither 
since  the  marriage ;  as  to 
those  which  were  contracted 
previously,  they  are  only 
liable  hypothecarily  for  them, 
with  a  recourse  against  the 
other  property  of  tTieir  fath- 
er. 

1470.  When  conventional 
dower  consists  in  a  su"mLof 
nioney  to  be  paid  on ce  _f or 
all,  it  is  to  ail  intents  deem- 
ed" moveaEe. 

1471.  After  the  opening  of 
the  dower  and  the  termina- 
tion of  the  usufruct  of~the 
wife,   the   property    eompos- 

such    dower    is   divide 


ing 


ed 


amongst  the  children'  and 
grandchildren  entitled  to  it. 
in  the  same  manner  a^  if  it 
had  fallen  to  them  bx  suc- 
cession. 

The_Bhare3  of  those  who 
renounce  remain  intbe~sue- 
cession.  and  do  not  increase 
the  shares  of  the  other  chil- 


dren who  ta^  dower. 


TITLE    FIFTH 

OF  SALE. 


CHAPTER  FIRST. 

GENERAL    PROVISIONS. 

•  1472.  [Sale  is  a  contract 
by  which  one  party  gives  a 
thing  to  the  other  for_a  price 


in  money  which  the  latter 
obliges  himself  to  pay  for  it. 
It  is  perfected  by  the  con- 
sent alone  of  the  parties,  al- 
though the  thing  sold  be  not 
then  delivered;  subject  never- 
theless -to  the  provisions  con- 
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tained  in  article  1027  and  to 
the  special  rules  concerning 
the  transfer  of  registered 
vessels.]  —  N.  1582,  1583.— 
C.  1025,  2098,  2359  et  s. 

1473.  The  contract  of  sale 
is  subject  to  the  general 
rules  relating  to  contracts 
and  to  the  effects  and  ex- 
extinction  of  obligations 
declared  in  the  title  Of  Obli- 
gations, unless  it  is  otherwise 
specially  provided  in  this 
code.  —  N.  1584. 

1474.  When  things  move- 
able are  sold  by  weight,  num- 
ber or  measure,  and  not  in 
the  lump,  the  sale  is  not  per- 
fect until  they  have  been 
weighed,  counted  or  measur- 
ed; but  the  buyer  may  de- 
mand the  delivery  of  them 
or  damages  according  to  cir- 
cumstances. —  N.  1585.  — 
C.  1026,  1060,  1151. 

1475.  The  sale  of  a  thing 
upon  trial  is  presumed  to  be 
made  under  a  suspensive  con- 
dition, when  the  intention  of 
the  parties  to  the  contrary  is 
not  apparent.  —  N.  1588. 

1476.  A  simple  promise  of 
sale  is  not  equivalent  to  a 
sale,  but  the  creditor  may  de- 
mand that  the  debtor  shall 
execute  a  deed  of  sale  in  his 
favor  according  to  the  terms 
of  the  promise,  and,  in  de- 
fault  of  so   doing,   that   the 

«gudgment  shall  be  equiyalent 
to  such  deed  and  have  all  its 
legal  effects;  or  he  may  re- 
cover damages  according  to 
the  rules  contained  in  the 
title  Of  Obligations.  —  N. 
1589. 


1477.  If  a  promise  of  sal© 
bo  accompanied  by  the  giv- 
ing of  earnest,  each  of  the 
contracting  parties  may  re- 
cede from  it;  he  who  has 
given  the  earnest,  by  forfeit- 
ing it,  and  he  who  received 
it,  by  returning  double  the 
amount.  —  N.  1590.  —  C. 
1235    $  4. 

1478.  A  promise  of  sale 
with  tradition  and  actual 
possession  is  equivalent  to 
sale. 

1479.  The  expense  of  the 
titl^  deed  and  other  acces- 
sories to  a  sale  is  borne  by 
the  buyer,  unless  it  is  other- 
wise stipulated.  —  N.  1593. 

1480.  The  articles  of  this 
title,  in  so  far  as  they  affect 
the  rights  of  third  persons, 
are  subject  to  the  special 
modifications  and  restrictions 
contained  in  the  title  Of 
Registration  of  Real  Rights. 

1481.  Tavern-keepers,  or 
others,  selling  to  persons 
other  than  travellers,  intox- 
icating liquors  to  be  drunk 
on  the  spot,  have  no  action 
for  the  recovery  of  the  price 
of  such  liquors. 

CHAPTER  SECOND. 

OF  THE  CAPACITY  TO  BUY  OR 
SELL. 

1482.  The  capacity  to  buy 
or  sell  is  governed  by  the 
general  rules,  relating  to  the 
capacity  to  contract,  contain- 
ed in  chapter  first,  of  the 
title  Of  Obligations.  —  N. 
1594.  —  C.  985  et  s. 
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1483.  Husband  and  wife 
cannot  enter  into  a  coYitraet 
of  sale  with  each  other.  — 
N.  1595. 

1484.  The  following  per- 
sons cannot  become  buyers, 
either  by  themselves  or  by 
parties  interposed,  that  is  to 
say: 

Tutors  or  curators,  of  the 
property  of  those  over  whom 
they  are  appointed,  except  in 
sales  by  judicial  authority; 

Agents,  of  the  property 
which  they  are  charged  with 
the  sale  of; 

Administrators  or  trustees, 
of  the  property  in  their 
charge,  whether  of  public 
bodies  or  of  private  persons; 

Public  officers,  of  national 
property,  the  sale  of  which 
is  made  through  their  minis- 
try. 

The  incapacity  declared  in 
this  article  cannot  be  set  up 
by  the  buyer;  it  exists  only 
in  favor  of  the  owner  and 
others  having  an  interest  in 
the  thing  sold,  —  N.  1596.— 
C.  290,  1706.  —  P.  660,  748. 

1485.  Judges,  advocates, 
attorneys,  clerks,  sheriffs, 
bailiffs  and  other  officers 
connected  with  courts  of 
justice,  cannot  become  buy- 
ers of  litigious  rights  which 
fall  under  the  jurisdiction  of 
the  court  in  which  they  ex- 
ercise their  functions.  —  N. 
1597.  —  C.  1583. 

CHAPTER  THIKD. 

OF     THINGS     WHICH     MAY     BE 
SOLD. 

1486.  Everything  may  be 
sold  which   is   not   excluded 


from  being  an  object  of  com- 
merce by  its  nature  or  des- 
tination or  by  special  provi- 
sion of  law.  —  N.  1598.  — 
C.  1059. 

1487.  [The  sale  of  a  thing 
which  does  not  belong  to  the 
selQer  is  null,  subject  to  the 
exceptions  declared  in  the 
three  next  following  articles. 
The  buyer  may  recover  dam- 
ages of  the  seiller,  if  he  were 
ignorant  that  the  thing  did 
not  beilong  to  the  latter.]  — 
N.  1599. 

1488.  The  sale  is  valid  if  it 
be  a  commeircial  matter,  or 
if  the  seQder  afterwands  be- 
come owner  of  the  thing. 

1489.  If  a  thing  lost  or 
stolen  be  bought  in  good 
faith  in  a  fair  or  market,  or 
at  a  public  saile,  or  from  a 
trader  dealing  in  similar  ar- 
ticles, the  owner  cannot  re- 
claim it,  without  reimbursing 
to  the  purchaser  tlie  price  he 
has  paid  for  It.  —  N.  2280.  — 
C.  2268. 

1490.  If  the  thing  lost  or 
stolen  be  sold  under  the  au- 
thority of  law,  it  cannot  be 
reclaimed.  —  C,  2005a.  — 
P.  668. 

CHAPTER  FOURTH. 

OF  THE  OBLIGATIONS  OF  THE 
SELLER. 

SECTION  I. 

GENERAL  PROVISIONS. 

1491.  The  principal  obliga- 
tions of  the  seller  are:  l.The 
delivery,  and,  2.  The  war- 
ranty of  the  thing  sold.  — 
N.  1603. 
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SECTION  11. 


OF   DELIVEBT. 


1492.  Delivery  is  th«  trans- 
fer of  a  thing  sold  into  the 
power  and  .possession  of  the 
buyer.  —  N.  1604.*     -*■'    ■  -- 

1493.  [The  obligation  of 
the  seller  to  deliver  is  satis- 
fied when  he  puts  the  buyer 
in  actual  possession  of  the 
thing,  or  consents  to  such 
possession  being  taken  by 
him,  and  all  hindrances 
thereto  ^~e  removed.]  —  N. 
1605.  —  C.  1165. 

1494.  The  delivery  of  in- 
corporeal things  is  made  by 
the  delivery  of  the  titles,  or 
by  the  use  which  the  buyer 
makes  of  such  things  with 
the  consent  of  the  seller.  — 
N.  1607. 

1495.  The  exipensea  of  the 
delivery  are  at  the  charge  of 
the  seller,  and  those  of  re- 
moving the  thing  are  at  the 
charge  of  the  buyer,  unless 
it  is  otherwise  stipulated.  — 
N.  1608. 

1496.  The     seller     is     not 
^^  ofbliged  to  deliver  the  thing 

Hf  the  buyer  do  not  pay  the 
price,  unless  a  term  hias  been 
granted  for  the  payment  of 
it.  —  N.  1612. 

1497.  Neither  is  the  seller 
obliged  to  deliver  the  thing, 
when  a  delay  for  payment 
has  been  granted,  if  the 
buyer  since  the  sale  have  be- 
come insolvent,  so  that  the 
seller  is  in  imminent  danger 
of  losing  the  price,  unless  the 
buyer  gives  security  for  the 


payment  at  the  expiration  of 
the  terra.  —  N.  1613. 

1498.  The  thihg  must  be  de- 
livered in  the  state  in  which 
it  was  at  the  time  of  the 
sale,  subject  to  the  rules  re- 
lating to  deterioration  con- 
tained in  the  title  Of  Obliga- 
tions. 

From  the  time  of  sale  all 
the  profits  of  the  thing  be- 
long to  the  buyer. — iN.  1614. 

1499.  The  obligation  to  de- 
liver the  thing  comprises  its 
accessories  and  all  that  has 
been  designed  for  its  per- 
petual use.  —  N.  1615.  —  C. 
1574. 

1500.  The  selfler  is  obliged 
to  deliver  the  full  quantity 
sold  as  it  is  specified  in  the 
contract,  subject  to  modifica- 
tions hereinafter  eipecified. — 
N.  1616.  —  P.  780.  — '-- 

1501.  [If  an  immoveable  be 
sold  with  a  statement,  in 
whatever  terms  exipressed,  of 
its  superficial  contents,  either 
at  a  certain  rate  by  measure- 
ment, or  at  a  single  price  for 
the  whole,  the  seller  is  oblig- 
ed to  deliver  the  whole  quan- 
tity specified  in  the  contract; 
if  such  delivery  be  not  pos- 
sible, the  Tjuyer  may  obtain 
a  diminutioai  of  the  price  ac- 
cording to  the  value  of  the 
quantity  not  delivered. 

If  the  superficiajl  contents 
exceed  the  quantity  specified, 
the  buyer  must  pay  for  such 
excess  of  quantity,  or  he  may 
at  his  option  give  it  back  to 
the  seller.]  —  N.  1617,  1618, 
1619. 

1502.  [In    either     of    the 
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cases  stated  in  the  last  pre- 
ceding article,  if  tlie  defi- 
ciency or  excess  of  quantity 
be  so  great,  in  comparison 
with  the  quantity  specified, 
that  it  may  be  presumed  the 
buyer  would  not  have  bought 
if  he  had  known  it,  he  may 
abandon  the  sale  and  recover 
from  the  seller  the  price,  if 
paid,  and  the  expenses  of  the 
contract,  without  prejudice 
in  any  ease  to  his  claim  for 
damages.]  —  N.  1618,  1619, 
1620.  —  P.  785. 

1503.  [The  rules  contained 
in  the  last  two  preceding  ar- 
ticles do  not  apply,  when  it 
clearly  appears  from  the  de- 
scription of  the  immoveable 
and  the  terms  of  the  con- 
tract that  the  sale  is  of  a 
certain  determinate  thing, 
without  regard  to  its  quan- 
tity by  measurement,  wheth- 
er such  quantity  is  mentioned 
or  not.] 

1504.  The  action  for  sup- 
plement of  price  on  the  part 
of  the  seller,  or  for  diminu- 
tion of  price,  or  for  vacating 
the  contract,  on  the  part  of 
the  buyer,  is  subject  to  the 
general  rules  of  prescription. 
—  N.  1622.  —  C.  2210. 

1505.  If  two  immoveable 
properties  be  sold  by  the 
same  contract,  at  a  single 
price  for  the  whole,  with  a 
declaration  of  the  contents  of 
each,  and  in  one  the  quantity 
be  less  than  stated  and  in 
the  other  greater,  the  defi- 
ciency of  the  one  is  compen- 
sated by  the  excess  of  the 
other  80  far  as  it  goes,  and 


the  action  of  the  buyer  or 
seller  is  modified  accordingly. 
—  N.  1623. 

SECTION  m. 

OF  WAHBANTY. 

GENERAI,  PBOVISIONS. 

1506.  The  warranty  to 
which  the  seiller  is  obliged  in 
favor  of  the  buyer  is  either 
legal  or  conventional.  It  has 
two  objects: 

1.  Eviction  of  the  whole  or 
any  part  of  the  thing; 

2.  The  latent  defects  of  the 
thing.  —  N.  1625. 

1507.  Legal  warranty  is  im- 
plied by  law  in  the  contract 
of  sale  without  stipulation. 
Nevertheless  the  parties  may, 
by  special  agreement,  add  to 
the  obligations  of  legal  war- 
ranty, or  diminish  its  effect, 
or  exclude  it  altogether.  — 
N.  1626,  1627. 

$    1.   OF    WAREANTT    AGAINST 
EVICTION. 

1508.  The  seller  is  obliged 
by  law  to  warrant  the  buyer 
against  eviction  of  the  whole 
or  any  part  of  the  thing  sold, 
by  reason  of  the  act  of  th« 
former,  or  of  any  right  exist- 
ing at  the  time  of  the  sale, 
and  against  incumbrances  not 
declared  and  not  apparent  at 
the  time  of  the  sale.  —  N. 
1626. 

1509.  Although  it  be  stip- 
ulated that  the  seller  is  not 
obliged  to  any  warranty,  he 
is  nevertheless  obliged  to  a 
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warranty  against  his  personal 
acts.  Any  agreement  to  the 
contrary  is  null.  —  N.  1628. 

1510.  In  like  manner,  when 
there  is  a  stipulation  exclud- 
ing warranty,  the  seller  in. 
case  of  eviction  is  obliged  to 
return  the  price  of  the  thing 
sold,  unless  the  buyer  knew 
ait  the  time  of  the  sale  the 
danger  of  eviction  or  had 
bought  at  hia  own  risk.  — 
N.  1629.  —  C.  1576. 

1511.  Whether  the  war- 
ranty "be  legal  or  convention- 
al, the  buyer,  in  case  of  evic- 
tion, has  a  right  to  claim 
from  the  seller: 

1.  Restitution  of  the  price; 

2.  Restitution  of  the  fruits 
in  case  he  is  obliged  to  pay 
them  to  the  party  who  evicts 
him; 

3.  The  expenses  incurred, 
as  well  in  his  action  of  war- 
ranty against  the  seller  as  in 
the  original  action; 

4.  Damages,  interest  and 
all  expenses  of  the  contract; 

Subject  nevertheless  to  the 
provision  contained  in  the 
aTticle  next  following.  —  N. 
1630.  —  C.  2236. 

1512.  If  in  the  case  of  war- 
ranty the  causes  of  eviction 
were  known  to  the  buyer  at 
the  time  of  the  sale,  and 
there  be  no  special  agree- 
ment, the  buyer  has  a  right 
to  recover  only  the  price  of 
the  thing  sold. 

1513.  The  seller  is  obliged 
to  make  restitution  of  the 
whoQe  price  of  the  thing  Bold, 


although,  at  the  time  of  evic- 
tion, it  be  found  to  be 
diminished  in  value,  or  de- 
teriorated, either  by  the  neg- 
lect of  the  buyer,  or  by  a 
fortuitous  event;  unless  the 
buyer  has  derived  a  profit 
from  the  deterioration  caused 
by  him,  in  which  case  the 
sdller  may  deduct  from  the 
price  a  sum  equal  to  such 
profit.  —  N.  1631,  1632. 

1514.  If  the  thing  sold  be 
found,  at  the  time  of  evic- 
tion, to  have  increased  in 
value,  either  by  or  without 
the  aot  of  the  buyer,  the 
seller  is  obliged  to  pay  him 
such  increased  value  over  the 
price  at  which  the  sale  was 
made.  —  N.  1633. 

1515.  The  seller  is  obliged 
to  indemnify  the  buyer,  or 
to  cause  him  to  be  indemni- 
fied, for  all  repairs  and  use- 
ful expenditures  made  by  him 
upon  the  property  sold,  ac- 
cording to  their  value.  —  X. 
1634. 

1516.  If  the  seller  have 
sold  the  property  of  another, 
in  bad  faith,  he  is  obliged  to 
reimburse  the  buyer  focr  all 
expenditures  laid  out  by  him 
upon  it.  —  N.  1635. 

1517.  If  the  buyer  suffer 
eviction  of  a  part  only  of  the 
thing,  or  of  two  or  more 
things  sold  as  a  whole,  which 
part  is  nevertheless  of  such 
importance  in  relation  to  the 
whole  that  he  would  not  have 
bought  without  it,  he  may 
vacate  the  sale.  —  N.  1636. 

1518.  If  in  the  case  of  evic- 
tion of  a  part  of  the  thing. 
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or  things  sold  as  a  whole,  the 
sale  be  not  vacated,  the 
buyer  has  a  right  to  claim 
from  the  seller  the  value  of 
such  part,  to  be  estimated 
proportionally  upon  the  whole 
price,  and  also  damages  to  be 
estimated  according  to  the 
increased  value  of  the  thing 
at  the  time  of  eviction.  — 
N.  1637. 

1519.  [If  the  property  sold 
be  charged  with  a  servitude 
not  a;pparent  and  not  declar- 
ed, of  such  importance  that 
it  may  be  presumed  the 
buyer  would  not  have 
bought,  if  he  had  been  in- 
formed of  it,  he  may  vacate 
the  sale  or  claim  indemnity, 
at  his  option,  and  in  either 
case  may  bring  hia  action  so 
»oon  as  he  is  informed  of  the 
existence   of   the   servitude.] 

—  N.  1638. 

1520.  Warranty  against 
eviction  ceases  in  case  the 
buyer  fails  to  call  in  the 
seller  within  the  delay  pre- 
scribed in  the  Code  of  Civil 
Procedure,  if  the  latter  prove 
that  there  existed  sufficient 
ground  of  defence  to  the  ac- 
tion of  eviction.  —  N.  1640. 

—  P.  177   $  4,  183  et  8. 

1521.  The  buyer  may  en- 
force the  obligation  of  war- 
ranty when,  without  the  in- 
tervention of  the  judgment, 
he  abandons  the  thing  sold 
or  admits  the  incumbrance 
upon  it,  if  he  prove  that  such 
abandonment  or  admission  is 
made  by  reason  of  a  right 
which  existed  at  time  of  sale. 


§    2.     OF   WAHRANtY   AQAlNST 
liATENT  DEFECTS. 

1522.  The  seller  is  obliged 
by  law  to  warrant  the  buyer 
against  such  latent  defects 
in  the  thing  sold,  and  its  ac- 
cessories, as  render  it  unfit 
for  the  use  for  which  it  was 
intended,  or  so  diminish  its 
usefulness  that  the  buyer 
would  not  have  bought  it,  or 
would  not  have  given  so  large 
a  price,  if  he  had  known 
them.  —  N.  1641. 

1523.  The  seller  is  not 
bound  for  defects  which  are 
apparent  and  which  the 
buyer  might  have  known  of 
himself.  —  N.  1642. 

1524.  The  seller  is  bound 
for  latent  defects  even  when 
they  were  not  known  to  him, 
unless  it  is  stipulated  that 
he  shall  not  be  obliged  to 
any  warranty.  • —  N.  1643. 

1525.  When  several  prin- 
cipal things  are  sold  to- 
gether as  a  whole,  so  that  the 
buyer  would  not  have  bought 
one  of  them  without  the 
other,  the  latent  defect  in 
one  entitles  him  to  vacate 
the  sale  for  the  whole. 

1526.  The  buyer  has  the 
option  of  returning  the  thing 
and  recovering  the  price  of 
it,  or  of  keeping  the  thing 
and  recovering  a  part  of  the 
price  according  to  an  es- 
timation of  its  value.  —  N. 
1644. 

1527.  If  the  seller  knew 
the  defect  of  the  thing,  he  is 
obliged  not  only  to  restore 
the  price   of  it,  but  to  pay 
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ill  daonages  suffered  by  the 
buyer. 

He  is  obliged  in  like  man- 
ner in  all  cases  in  whicli  he 
is  legaJily  "^pxeaunifid  to  know 
the  defeats.  —  N.  1645. 
te_«_-  1528.  If  the  seller  did  not 
know  the  defects,  or  is  not 
legally  presumed  to  have 
known  them,  he  is  obliged 
only  to  restore  the  price  and 
to  reimburse  to  the  buyer  the 
expenses  caused  by  the  sale. 
—  N.  1646. 

1529.  If  the  thing  perish  by 
reason,  of  any  latent  defect 
which  it  had  at  the  time  of 
the  sale,  the  loss  falls  upon 
the  seller,  who  is  obliged  to 
restore  the  price  of  it  to  the 
buyer,  and  otherwise  to  in- 
demnify him,  as  provided  in 
the  two  last  preceding  ar- 
ticle-. 

If  it  perish  by  the  fault  of 
the  buyer  or  by  a  fortuitous 
event,  the  value  of  the  thing 
in  the  condition  in  which  it 
was,  at  the  time  of  the  loss, 
must  be  deducted  from  his 
claim  against  the  seller.  — 
N.  1647. 

1530.  The  redhibitory  ac- 
tion, resulting  from  the  obli- 
gation of  warranty  against 
latent  defects,  must  be 
brought  with  reasonable  dil- 
igence, according  to  the  na- 
ture of  the  defect  and  tlie 
usage  of  the  place  where  the 
sale  is  made.  —  N.  1648. 

1531.  In  sales  made  under 
process  of  execution  there  is 
no  obligation  of  warranty 
against  latent  defects.  —  N. 
1649. 


CHAPTER  FIFTH. 

OF    THE  OBLIGATIONS  OF   THJt 
BUYER. 

1532.  The  principal  obliga- 
tion of  the  buyer  is  to  pay 
the  price   of  the  thing  sold. 

—  N.  1650. 

1533.  If  the  time  and  place 
of  payment  be  not  fixed  by 
agreement,  the  buyer  must 
pay  at  the  time  and  place 
of  the  delivery  of  the  thing. 

—  N.  1651. 

1534.  The  buyer  is  obliged 
to  pay  interest  on  the  price 
in  the  cases  following: 

1.  In  ease  of  a  special 
agreement,  from  the  time 
fixed  by  such  agreement; 

2.  In  case  the  thing  sold 
be  of  a  nature  to  produce 
fruits  or  other  revenues, 
from  the  time  of  entering 
into  possession  of  it.  But  if 
a  term  be  stipulated  for  the 
payment  of  the  price,  the  in- 
terest is  due  only  from  the 
expiration  of  such  term; 

3.  In  ease  the  thing  be  not 
of  a  nature  to  produce  fruits 
or  revenues,  from  the  time  of 
the  buyer  being  put  in  de- 
fault. —  N.  1652. 

1535.  If  the  buyer  be  dis- 
turbed in  his  possession  or 
have  just  cause  to  fear  that 
he  will  be  disturbed  by  any 
action,  hypothecary  or  in  re- 
vendication,  he  may  delay 
the  payment  of  the  price  un- 
til the  seller  causes  such  dis- 
turbance to  cease  or  gives 
security,  unless  there  is  a 
stipulation  to  the  contrary. — 
N.    1653. 
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— ^*"^^:5^5S6.     [The    seller    of    an 

inunoveable    cannot    demand. 

^  *%        the  dissolution  of  the  sale  by 


■*-^u^^ 


reaspn^f  th5~faiTure  JS^tne 


buyer  to  pay  the  ^ice,  un- 
less there  is  a  special  stipu- 
lation to  that  effect.] 

1537.  [The  stipulation  and 
right  of  dissolution  of  the 
sale  of  an  immoveable,  by 
reason  of  non-payment  of  the 
price,  are  subject  to  the 
rules  relating  to  the  right  of 
redemption  contained  in  ar- 
ticles 1547.  1548,  1549,  1550, 
1551,  1552. 

The  right  can  in  no  case 
be  exercised  after  the  expi- 
ration of  ten  years,  from  the 
time  of  sale.  J  —  C.  816, 
JlOO,  2102,  2248. 
"^  1538.  [The  judgment  of 
dissolution  by  reason  of  non- 
payment of  the  price  is  pro- 
nounced at  once,  without  any 
delay  being  granted  by  it 
for  the  payment  of  the 
price;  nevertheless  the  buyer 
may  pay  the  price  with  in- 
terest and  costs  of  suit  at 
any  time  before  the  render- 
ing of  the  judgment.]  —  N. 
1655,  1656. 

1539.  The  seller  cannot 
have  possession  of  the  thing 
sold,  upon  the  dissolution  of 
the  sale  by  reason  of  non- 
payment of  the  price,  until 
he  has  repaid  to  the  buyer 
such  part  of  the  price  as  he 
has  received,  with  the  costs 
of  all  necessary  repairs,  and 
of  such  improvements  as 
have  increased  the  value  of 
the  thing,  to  the  amount  of 
such      increased     value.      If 


these  improvements  be  of  a 
nature  to  be  removed,  he  has 
the  option  of  permitting  the 
buyer  to  remove  them. 

1540.  The  buyer  is  obliged 
to  restore  the  thing  with  the 
fruits  and  profits  received 
by  him,  or  such  portion 
thereof  as  corresponds  with 
the  part  of  the  price  remain- 
ing unpaid. 

He  is  also  answerable  to 
the  seller  for  the  deteriora- 
tions of  the  property  which 
have  been  caused  by  his 
fault. 

1541.  The_seller  is  held-to 
have_abandoned  his  right  to 
recover  the  price  when  he 
has  brought  an  action  for 
the_dissolution  of  the  ^e  by 
reason  of  the  non-payment  of 
it.  ^  ' 

' 1542.    [A    demand    of    the 

price  by  action  or   other  le- 
gal proceeding   daes_nQi_de- 
[    prive  the  seller  of  his  right 
j    to  obtain   the  dissolution  of 
I    tFe   sale   by  reason   of  non- 

i   P^yme^3 

j  it)43nn_the  sale  of  move- 
able  things  ^e  right  of  dis- 

'  solution  by  reason  of  non- 
payment  of     the     price  can 

j    only   be    exereiaed    while    the 

1  thing  sold  remains  in  the 
possession      of     the     buyer. 


without  prejudice  to  the  sel- 
ler's  rignt~of  ^gy^P^c^'tion 
as  provided  In  the  title  Of 
Privileges  and  Hypothecs. 

In  the  case  of  insolvejicy 
such  right  can  only  b©  exer- 
cised_during  the  tWrt^d^s 

next ^^  after     the     aWB^k 

(R.  S.  Q.,  5811.— 54  v.,  c.  39, 
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s.  1.)  —  N.  1654.  —  C.  1998, 
1999,  2000. 

1544.  In  the  sale  of  iai>ve- 
able  things  the  buver  ia 
obliged _tp  take  them  away 
at  the  time  and  place  at 
which  ^hey  are  deliverable 

[If  t^e  price  have  n^  been 
paid,  the  dissoIuti-^TI  f^  ^^° 
sale  takea  place,  in  favor  of 
the  seller,  of  rigSt"  and  with- 
out the  iTitervftntion  - -af  a 
suit,  after  the  expiration 
of  the  day  agreed  upon  for 
taking  them  away,  or  if 
there  he  no  such  agreement, 
after  the  buyer  has  been  put 
in  defaujt  in  the  manner 
provided  in  the  title  of 
Of  Obligations;]  without 
prejudice  to  thft  seller 'a 
claim  for  damages.  —  N. 
1657.  —  C.  1165. 

CHAPTER  SIXTH. 

OF  THE  DISSOLUTION  AND  OF 
THE  ANNULLING  OF  THE 
CONTRACT   OF  SALE. 

1545.  Besides  the  causes  of 
dissolution  and  of  nullity  al- 
ready declared  in  this  title, 
and  those  which  are  common 
to  contracts,  the  contract  of 
sale  may  be  dissolved  by  the 
exercise  of  the  right  of  the 
redemption.  —  N.  1658. 

SECTION  I. 

OF     THE    RIGHT    OF    REDEMP- 
TION. 

-    1546.  The  right  of  redemp- 
tion stipulated  by  the  seller 


entitles  him  to  take  back  the 
thing  sold  upon  restoring  the 
price  of  it,  and  reimbursing 
to  the  buyer  the  expenses  of 
the  sale  and  the  costs  of  all 
necessary  repairs,  and  of 
such  improvements  as  have 
increased  the  value  of  the 
thing,  to  the  amount  of  such 
increased  value. 

The  seller  cannot  have 
possession  of  the  thing  until 
he  has  satisfied  all  these 
obligations.  —  N.  1659, 1673. 

—  C.  2001    $  9,  2101,  2102. 

1547.  When  the  seller  takes 
back  the  property  under  his 
right  of  redemption,  he  re- 
ceives it  free  from,  all  in- 
cumbrances with  which  the 
buyer  may  have  charged  it. 

—  N.  1673.  —  C.  1665. 

1548.  [The  right  of  re- 
demption  cannot  Be  stipulat- 
&d~for  a  term  exceeding  t£g 
yearsl 

If  it  be  stipulated  for  a 
longer  term,  it  is  reduced  to 
the  term  of  ten  years.]  —  N. 
1660.  —  C.  2248. 

1549.  [The  stipulated  term 
is  to  be  strictly  observed.  It 
cannot  be  extended  by  the 
court.]  —  N.  1661. 

1550.  [If  the  seller  fail  to 
bring  a  suit  for  the  enforce- 
ment of  his  right  of  redemp- 
tion within  the  stipulated 
term,  the  buyer  remains  ab- 
solute owner  of  the  thing 
sold.]  —  N.  1662. 

1551.  [The  term  runs 
against  all  persons,  includ- 
ing minors  and  those  other- 
wise incapable  in  law,  re- 
serving to  the  latter  such  re- 
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course  as  they  may  be  en- 
titled to.]  —  N.  1663. 

"^  1552.  The  seller  of  im- 
moveable property  may  exer- 
cise his  right  of  redemption 
against  a  second  buyer,  al- 
though the  right  be  not  de- 
clared in  the  second  sale.  — 
N.  1664. 

"^553.  The  buyer  of  a  thing 
subject  toa  righ.t  of  redemp- 

tion     holds,  aS ±he    xights 

which  the  seller  had  in  the 

'  thing.  He  may  prescribe  as 
well  against  the  true  pro- 
prietor as  against  those  hav- 
ing claims  and  hypothecs  on 
the  thing.  —  N.  1665. 

1554.  He^  nriay   set^ip   the 
benefit  of  discussion .  a^gainst   | 
the  creditors  of  the  seller. —  i 
N.  1666:  —  C.  2066,  2067.  —  | 
P.  177    «  5,  190.  I 

1555.  If  the   buyer   of   an 
undivided    part     of    an    im-  j 
moveable  subject  to  the  right  : 
of  redemption  become  after-  ' 
wards  the  buyer  of  the  whole  j 
property,  upon  a  sale  by  lici-  i 
tation       instituted       against  I 
him,   and  such   right   be  not  [ 
purged,    he    may    oblige    the 
seller  who  wishes  to  exercise  ! 
it  to    take    back    the  whole 
property.  —  N.  1667. 

1556.  If  several  persons  ' 
sell  conjointly,  and  by  one 
contract,  an  immoveable 
which  is  their  common  prop- 
erty, with  a  right  of  redemp- 
tion, each  of  them  can  exer- 
cise his  right  for  the  part 
only  which  belonged  to  him. 
—  N.  1668. 

1557.  The  rule  declared  in 
the  last  preceding  article  ap-  , 


plies  also  if  one  seller  of  an 
immoveable  have  left  several 
heirs;  each  of  the  coheirs 
can  exercise  the  right  of  re- 
demption for  the  part  only 
which  he  has  in  the  succes- 
sion of  the  seller.  —  N.  1669. 

1558.  In  the  case  stated  in 
the  two  last  preceding  ar- 
ticles the  buyer  may,  if  he 
think  fit,  compel  the  co-ven- 
dor or  the  coheir  to  take 
back  the  whole  of  the  prop- 
erty sold  with  the  right  of 
redemption,  and  in  default 
of  his  so  doing,  he  may  cause 
the  suit  of  such  co-vendor  or 
coheir  for  a  part  of  the  prop- 
erty to  be  dismissed."  —  N. 
1670. 

1559.  If  the  sale  of  an  im- 
moveable belonging  to  sev- 
eral owners  be  made  not  con- 
jointly of  the  whole  proper- 
ty together,  but  by  each  of 
them  of  his  part  only,  they 
may  exercise  their  right  of 
redemption  separately,  each 
for  the  portion  which  belong- 
ed, to  him,  and  the  buj^er 
cannot  oblige  him  to  take 
back  the  whole.  —  N.  1671. 

1560.  If  an  immoveable 
have  been  sold  to  eeveral 
buyers,  or  to  one  buyer  who 
leaves  several  heirs,  the  right 
of  redemption  can  be  exer- 
cised against  each  of  the 
buyers  or  coheirs  for  his 
part  only;  but  if  there  have 
been  a  partition  of  the  prop- 
erty among  the  coheirs  the 
right  may  be  exercised  for 
the  whole  property  against 
any  one  of  them  to  whom  it 
has  fallen.  —  N.  1672. 
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SECTION  n. 

OF   THE    ANNULLING   OF    SALE 
FOB  CAUSE   OF  LESION. 

1561.  The  rules  relating  to 
the  avoiding  of  contracts  for 
cause  of  lesion  are  declared 
in  the  title  Of  Obligations. — 
N.  1674.  —  C.  1001  et  s. 

SECTION   II    (a). 

OF    RE-ENTKY    UPON    ABAN- 
DONED  LANDS. 

15610. 

Repealed  by  60  V.,  c.  50, 
s.  26. 

15616.  —  Ibid. 

CHAPTER  SEVENTH. 

OF    SALE    BY    LICITATION. 

'  1562.  If  a  thing,  either 
moveable  or  immoveable, 
held  in  common  by  several 
proprietors  cannot  be  parti- 
tioned conveniently  and 
without  loss,  or  if  in  a  volun- 
tary partition  of  a  property 
held  in  common  there  be  a 
part  which  none  of  the  co- 
proprietors  is  able  or  willing 
to  take,  a  public  sale  of  it  is 
made  to  the  highest  bidder, 
and  the  price  is  divided 
among  them. 

Strangers  are  admitted  to 
bid  at  such  sale.  —  N.  1686. 
— C.  439.  698,  709.— P.   1045. 

1563.  The  manner  and  for- 
malities of  proceeding  in 
sales  by  licitation  are  declar- 
ed in  the  Code  of  Civil  Pro- 
cedure. —  N.  1688.  —  P. 
1045  et  8. 


CHAPTER  EIGHTH. 

OF    SALE    BT   AUCTION. 

1564.  Sales  by  auction  or 
public  outcry  are  either  forc- 
ed or  voluntary. 

The  rules  relating  to  forc- 
ed sales  are  declared  in 
chapters  seven  and  eleven  of 
this  title,  and  in  the  Code  of 
Civil  Procedure. 

1565.  The  voluntary  sale 
by  auction  of  goods,  wares, 
merchandise  or  effects  can- 
not be  made  by  any  person 
other  than  a  licensed  auc- 
tioneer, subjeet  to  the  fol- 
lowing exceptions: 

1.  The  sale  of  goods  or  ef- 
fects belonging  to  the  Crown 
or  seized  by  a  public  officer 
under  judgment  or  process 
of  any  court  or  as  being  for- 
feited; 

2.  The  sale  of  goods  of 
minors  by  forced  or  by  vo- 
luntary licitation; 

3.  The  sale  of  property,  at 
any  bazaar  held  for  religious 
or  charitable  purposes,  or  the 
sale  of  property  for  religious 
purposes; 

4.  The  sale  of  goods  and 
effects  belonging  to  deceased 
persons  or  to  any  dissolution 
of  community,  or  to  any 
church; 

5.  The  sale  of  personal 
property,  grain,  or  cattle  for 
non-commercial  purposes  by 
the  inhabitants  of  the  rural 
districts,  removing  from  the 
locality; 

6.  The  sale  at  exhibitions 
of  farm  animals  exhibited 
by  agricultural  societies; 
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7,  Sales  for  municipal 
taxes  under  municipal  laws. 

—  R.  S.  Q.,  5813. 

"943.  The  following  prop- 
erty and  effects  need  not  be 
sold  by  a  licensed  auctioneer, 
and  sales  thereof  by  auction, 
are  exempt  from  the  duty 
mentioned  in  Article  9436,  to 
wit: 

The  moveaible  and  immove- 
able property  of  the  Crown, 

—  those  sold  by  authority  of 
justice,  —  those  sold  through 
confiscation,  —  those  of  a 
deceased  person,  —  those  be- 
longing to  any  dissolution  of 
community,  or  to  any  church, 
or  which  are  sold  at  any 
bazaar  held  for  religious  or 
charitable  purposes,  or  which 
are  sold  in  payment  of  muni- 
cipal taxes  under  the  Muni- 
cipal €ode,  or  any  other  law 
regulating  municipalities; 

Moveable  and  immoveable 
property,  grain  and  cattle, 
sold  for  non-commercial  pur- 
poses by  xjie  inhabitants  of 
the  rural  districts  removing 
from  the  locality,  and  the 
property  of  minors  sold  by 
forced  or  voluntary  Eicita- 
tion  ; 

Farm  animals  exhibited  by 
agricultural  societies  at  an 
exhibition  aad  sold  during 
the  time  of  such  exhibition. 

"943a.  The  following  prop- 
erty and  effects  scud  by 
auction  and  outcry  in  this 
Province,  and  adjudged  to 
the  highest  and  last  bidder 
therefor  must  be  sold  by  a 
licensed  auctioneer,  to  wit: 

All  moveable  and  immove- 


abde  property,  effects,  goods, 
and  stocks  in  trade,  as  well 
as  the  assets  of  a  person  who 
has  made  an  assignment  un- 
der the  law  respecting  the 
abandonment   of  property; 

The  curator  to  the  prop- 
erty of  any  person  who  has 
maide  an  abandonment  of  his 
property  under  the  law  may, 
however,  himseilf  seM  such 
property  at  auction,  by  tak- 
ing out  an  auctioneer's 
license. 

"943'b.  Sales  by  auction  of 
immoveable  property,  and 
sales  by  auction  of  household 
furniture  and  effects  in  use, 
including  therein  pictures, 
paintings  and  books,  under 
the  preceding  article,  shall 
be  subject  to  a  duty  of  one 
per  cent  on  the  amount  there- 
of, which  duty  shall  be  paid 
by  the  auctioneer  to  the  Col- 
lector of  Provincial  Revenue 
out  of  the  proceeds  of  the 
sale,  at  the  cost  of  the  seller, 
unless  an  express  stipulation 
be  made,  in  the  conditions  of 
sale,  that  such  duty  shall 
be  paid  by  the  buyer,  in 
which  case  the  duty  shall  be 
added  to  the  price." — 53  V., 
c.  16,  s.  1,  2. 

1566.  A  sale  by  auction 
contrary  to  the  provisions 
contained  in  the  last  preced- 
ing article,  is  not  niill  ;  it 
merely  subjects  the  con- 
travening parties  to  the  pen- 
alties imposed  by  law. 

1567.  The  adjudication  of  a 
thing  to  any  person  on  his 
bid  or  offer,  and  the  entry  of 
his  name  in  the  sale-book  of 
the  auctioneer  cooKpletes  the 
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sale  to  him,  and  he  becomes 
owner  of  the  thing,  Bubject 
to  the  conditions  of  sale  an- 
nounced by  the  auctioneer, 
notwithstanding  the  rule  con- 
tained in  article  1235.  The 
contract  from  that  time  is 
governed  by  the  rules  ap- 
plicable to  the  contract  of 
sale. 

1568.  If  the  purchaser  do 
not  pay  the  price  at  which 
the  thing  was  adjudged  to 
him,  in  conformity  with  the 
conditions  of  sale,  the  sedler 
may,  after  having  given 
reasonable  and  customary 
notice  thereof,  again  expose 
the  thing  to  sale  by  auction, 
and  if  at  the  resale  the  price 
obtained  for  the  thing  be  less 
than  that  for  which  it  was 
adjudged  to  the  first  pur- 
chaser, the  seJler  may  recover 
from  htm  the  difference  and 
all  the  expenses  of  the  resale. 
But  if  at  the  resale  a  greater 
price  be  obtained  for  the 
thing,  the  first  purchaser  is 
not  entitled  to  the  benefit 
thereof,  beyond  the  expenses 
of  the  resale,  and  he  is  not 
allowed  to  bid  at  such  resale. 

CHAPTER  NESTTH. 

or  THE  SALE  OF  KEGISTERED 
VESSELS. 

1569.  Special  provisions 
concerning  the  sale  of  reg- 
istered snips  or  vessels  are 
contained  in  the  fourth  book 
of  this  code  in  the  title  Of 


Merchant    Shipping. — C.  2359    Ji   Qt 
CHAPTER  TENTH.  ,    (I. 

OF    THE    SALE   OF   DEBTS    AND     <  <%*•/ 
OTHER  INCORPOREAL 

THINGS.  ^^ 

SECTION  I.  ^  ^ 

OF    THE    SALE   OF   DEBTS    AND 
RIGHTS   OF  ACTION. 

1570.  [The  sale  of  debts 
and  rights  of  action  against 
third  persons,  is  perfected 
between  the  seller  and  buyer 
by  the  completion  of  the 
title,  if  authentic,  or  the 
delivery  of  it,  if  undfir  pri- 
vate signature. J  (')  —  lN". 
1689. 

1571.  The  buyer  has  no 
possession  available  against 
third  persons  until  significa- 
tion of  the  act  of  sale  has 
been  made,  and  a  copy  of  it 
delivered  to  the  debtor.  He 
may,  however,  be  put  in  pos- 
session by  the  acceptance  of 
the  transfer  by  the  debtor, 
subject  to  the  special  provi- 
sions contained  in  article 
2127.  —  N.  1690.  —  C.  .1174, 
1192.  —  P.  692. 

1571o.  Whenever,  in  the 
ease  of  a  sale  of  a  debt  or  a 
right  of  action,  the  debtor 
has  left  or  has  never  had  his 
domicile  in  this  Province,  the 
signification  of  the  ea^le  re- 
quired by  article  1571  may 
be  effected,  by  publishing  a 
notice  of  the  said  sale,  twice 


^  "Vide  R.  S.  Q.  5610  et  s.  as  to  the  sale  and  voluntary  trans- 
fers of  constituted  rents  replacing  selgneurlal  rights. 


246 


OF  SALE. 


in  the  French  language,  in  a 
newspaper  published  in  the 
French  language,  and  twice 
in  the  English  language,  in  a 
newspaper  published  in  the 
English  language,  in  thj&_4Js- 
trict  in  which  the  debt  was 
contracted  or  in  wpien  the 
action  may  be  instituted  ; 
and~in  default  of  BUKjh  news- 
papers in  such  district,  then 
in  similar  newspapers  in  the 
nearest  locality. 

The  delivery  of  a  copy  of 
the  deed  of  &aile,  required  by 
the  said  article  1571,  may  be 
effected  by  leaving  sueh  copy 
for  the  debtor  in  the  hands 
of  the  prothonot^ry  of  the 
district  in  which  the  debt 
was  contracted  or  of  the  dis- 
trict in  which  the  action  may 
be  brought.  —  R.  S.  Q.,  5814. 
—  54  v.,  c.  40,  8.  1. 

1571&.  "Whenever  in  either 
of  the  cases  mentioned  in  the 
preceding  article,  an  action 
has  been  brought  against  the 
debtor,  the  service  of  the  ac- 
tion, in  the  manner  prescrib- 
ed by  article  68  »  of  the  Code 
of  Civil  Procedure,  is  a 
sufficient  signification  of  the 
deed  of  sale,  if  in  the  order 
published  in  virtue  of  the 
said  article,  the  sale  is  men- 
tioned and  described  ;  and 
the  filing  of  a  copy  of  the 
ideed  of  saile  together  with 
the  return  of  the  action,  is 
sufficient  delivery  thereof  to 
the  debtor.  —  E.  S.  Q.,  5814. 
1571c,  Whenever  a  whole 
class  of  rents  or  debts  collec- 
tively are  sold,  the  significa- 


tion of  the  sale  required  by 
article  1571  may  be  effected 
by  causing  the  deed  of  sale 
to  be  published  in  the  man- 
ner prescribed  by  article 
1571a,  and  the  delivery  of 
the  copy  may  be  effected  by 
depositing  a  copy  of  the 
deed  of  sale  in  the  office  of 
the  prothonotary  of  the  dis- 
trict in  which  the  succession 
opened,  or  in  which  are 
situated  the  lands  charged 
with  such  debts,  or  of  the 
district  in  which  is  or  was 
the  chief  place  of  business 
of  the  original  creditor. 

Such  publication  and  de- 
posit, shall  be  a  sufficient 
signification  and  delivery 
with  respect  "to  each  debtor 
individually.  —  Id. 

SCHEDULE. 

FORM   OF   NOTICE. 

In    connection    with    article 

1571a. 
To  {name  and  designaMon  of 

the  debtor). 

Notice  is  hereby  given  you 
that  the  debt  {or  right  of 
action)  which  (name  of  the 
selling  creditor)  had  against 
you  by  virtue  of  (desoription 
of  tlie  title  on  which  the  debt 
or  the  right  is  founded)  has 
been  sold  and  conveyed  to 
(name,  designation  and  resfi- 
dence  of  the  purchasing  credi- 
tor') by  virtue  of  an  instru- 
ment (before  notaries  or  by 
private  tcriting)  executed  at 

,  the day  of , 

in  the  year ,  in  the  pres- 


•  Article  136  of  the  present  Code  of  Civil  Procedure. 
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ene©  of  (witness  or  the  name 
of  the  notary).  —  Id. 

1572.  If  before  the  signifi- 
cation of  the  act  by  one  of 
the  parties  to  the  debtor  he 
have  paid  to  the  seller,  he  is 
discharged.  —  N.  1691. 

1573.  The  two  last  preced- 
ing articles  do  not  apply  to 
bills,  notes  or  bank  checks 
payable  to  order  or  to  bear- 
er, no  signification  of  the 
transfer  of  them  being  ne- 
cessary; nor  to  debentures 
for  the  payment  of  money, 
nor  tq  transfers  of  shares  in 
the  capital  stock  of  incor- 
porated companies,  which 
are  regulated  by  the  respec- 
tive acts  of  incorporation  or 
the  by-laws  of  such  com- 
panies. 

Notes  for  the  delivery  of 
grain  or  other  things,  or  for 
the  payment  of  money,  ^d 
payable  to  order  or  to  bear- 
er, may  be  transffirred  by 
endorsement  or  delivery, 
without  notice,  whether  they 
are  payable  absolutely  or 
subject  to  a  condition.  —  P. 
666,  667. 

1574.  The  sale  of  a  debt  or 
other  right  includes  its  ac- 
cessories, such  as  securities, 
privileges  and  hypothecs.  — 
N.  1692,  1615.  —  C.  1988, 
2127. 

1575.  Arrears  of  interest 
accrued  before  the  sale  are 
not  included  in  it  as  an  ac- 
cessory of  the  debt. 

1576.  The  seller  of  a  debt 
or  other  right  is  bound  by 
law  to  the  warranty  that  it 
exists  and  is  due  to  him,  al- 


though the  sale  be  without 
warranty.  Subject  neverthe- 
less to  the  exception  declared 
in  article  1510.  —  N.  1693. 

1577.  When  the  seller  by  a 
simple  clause  of  warranty 
obliges  himself  for  the  sol- 
vency of  the  debtor,  the 
warranty  applies  only  to  his 
solvency  at  the  time  of  sale, 
and  is  limited  in  amount  to 
the  price  paid  by  the  buyer. 
—  N.   1694,  1695.  —  C.   750. 

1578.  The  preceding  ar- 
ticles of  this  chapter  apply 
equally  to  transfers  of  debts 
and  rights  of  action  against 
third  persons  by  contracts 
other  than  sales,  except 
gifts  to  which  article  1576 
does  not  apply.  —  C.  796. 

SECTION  II. 

OF   THE  SALE   OF   SUCCES- 
SIONS. 

1579.  [He  who  sells  a  right 
of  succession  without  speci- 
fying in  detail  the  property 
of  which  it  consists  is  bound 
by  law  to  warrant  only  his 
right  as  heir.]  —  N.  1696.— 
C.  647,  658,  710,  1061. 

1580.  If  the  seller  have  re- 
ceived the  fruits  or  revenues 
of  any  property,  or  the 
amount  of  any  debt,  or  sold 
anything  making  part  of  the 
succession,  he  is  bound  to 
reimburse  the  same  to  the 
buyer,  unless  they  have  been 
expressly  reserved.  —  N. 
1697. 

1681.  The  buyer,  besides 
his  obligations  common  to 
the  contract  of  sale,  is  oblig- 
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ed  to  reimburse  the  seller  for 
all  debts  and  expenses  of  the 
succession  paid  by  him,  to 
pay  him  the  debts  which  the 
succession  may  owe  him,  and 
to  discharge  all  debts  and 
obligations  of  the  succession 
for  which  he  is  liable;  unless 
there  is  a  stipulation  to  the 
contrary.  --  N.  1698. 

SECTION  in. 

OF    THE    SALE    OF    LITIGIOUS 

RIGHTS. 

1582.  When  a  litigious 
right  is  sold,  he  against 
whom  it  is  claimed  is  wholly 
discharged  by  paying  to  the 
buyer  the  price  and  incident- 
al expenses  of  the  sale,  with 
interest  on  the  price  from 
the  day  that  the  buyer  has 
paid  it.  —  N.  1699.  —  C. 
1485. 

1583.  A  right  is  held  to  be 
litigious  when  it  is  uncer- 
tain, and  disputed  or  disput- 
able by  the  debtor,  whether 
an  action  for  its  recovery  is 
actually  pending  or  is  likely 
to  become  necessary.  —  N. 
1700. 

1584.  The  provisions  con- 
tained in  article  1582  do  not 
apply: 

1.  When  the  sale  has  been 
made  to  a  coheir  or  copro- 
prietor  of  the  right  sold; 

2.  When  it  has  been  made 
to  a  creditor  in  payment  of 
what  is  due  to  him; 

3.  When  it  has  been  made 
to  the  possessor  of  a  proper- 
ty subject  to  the  litigious 
right; 


4.  When  the  judgment  of 
a  court  has  been  rendered 
affirming  the  right,  or  when 
it  has  been  made  clear  by 
evidence  and  is  ready  for 
judgment.  —  N.  1701. 

xCHAPTEE  ELEVENTH. 
/ 

OF  FORCED  SALES  AND  TRANS- 
FERS   RESEMBLING    SALE. 

SECTION  I. 

OF   FORCED   BALES. 

1585.  The  creditor  who 
has  a  judgment  against  his 
debtor  may  take  in  execu- 
tion and  cause  to  be  sold,  in 
satisfaction  of  such  judg- 
ment, the  property  moveable 
or  immoveable  of  his  deb- 
tor, except  only  the  articles 
specially  exempted  by  law; 
subject  to  the  rules  and 
formalities  provided  in  the 
Code  of  Civil  Procedure.  — 
N.  2204,  2213.  —  C.  1490, 
1531,  2268  $  4.  —  P.  598, 
599. 

1586.  In  judicial  sales  un- 
der execution,  the  buyer,  in 
case  of  eviction,  may  recover 
from  the  debtor  the  price 
paid  with  interest  and  the  in- 
cidental expenses  of  the  ti- 
tle; he  may  also  recover, 
from  the  creditors  who  have 
received  it,  the  price  with 
interest;  saving  to  the  latter 
their  exception  of  discussion 
of  the  property  of  the  deb- 
tor. —  P.  668,  784,  785,  831. 

1587.  The  last  preceding 
article  is  without  prejudice  to 
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the  recourse  which  the  buyer 
has  against  the  prosecuting 
creditor,  by  reason  of  inform- 
ailities  in  the  proceedings,  or 
of  the  seizure  of  property  not 
ostensibly  belonging  to  the 
debtor. 

1588.  The  general  rules 
concerning  the  effect  of  forc- 
ed judicial!  sales  in  the  ex- 
tinction of  hypothecs  and  of 
other  rights  and  incumbran- 
ces, are  declared  in  the  title 
Of  Privileges  mid  Hypothecs, 
and  in  the  Code  of  Civil 
Procedi.re.— C.  950,  953  $  2, 
1447,  2081    $  6.  —  P.  781. 

1589.  In  cases  in  which  im- 
moveable property  is  requir- 
ed for  purposes  of  public 
utility,  the  owner  may  be 
forced  to  sell  it  or  be  ex- 
propriated by  the  authority 
of  law  in  the  manner  and 
according  to  the  ruiles  pre- 
scribed by  special  laws.  ^  — 
C.  407. 

1590.  In  the  case  of  sales 
and  expropriations  for  pur- 
poses of  public  utility,  the 
party  acquiring  the  property 
cannot  be  evicted.  The 
hypothecs  and  other  charges 
are  extinguished,  saving  to 
the  creditors  their  recourse 
upon  the  price  and  subject 
to  the  special  laws  relating 
to  the  matter.  * — C.  953  $  1, 
2081    $  6. 

1591.  The  rules  concerning 
the  formalities  and  proceed- 
ings in  judicial  and  other 
forced  sales  and  expropria- 
tions are  contained  in  the 
Code  of  Civil  Procedure  and 


in  the  a<;ts  r&Iating  to  mnni- 
cipaA  and  other  incorporated 
bodies;  such  sales  and  ex- 
propriations are  subject  to 
the  rules  generally  applicable 
to  the  contract  of  sale,  when 
these  are  not  inconsistent 
with  special  laws  or  any  ar- 
tieile  of  this  code.  * 

SECTION  II.  ^"^ 

OF   THE   GIVING   IN   PAYMENT. 

1592.  The  giving  of  a  thing 
in  payment  is  equivalent  to 
a  sale  of  it,  and  makes  the 
party  giving  liable  to  the 
same  warranty. 

The  giving  in  payment, 
nevertheless,  is  perfected  only 
by  the  actual  delivery  of  the 
thing.  It  is  subject  to  the 
provisions  relating  to  the 
avoidance  of  contracts  and 
payments  contained  in  the 
title  Of  Obligations. 

SECTION  m. 
OF  ALIENATION  FOB  BENT. 

1593.  The  alienation  in 
perpetuity  of  immoveable 
property  for  an  annual  rent, 
is  equivalent  to  a  sale.  It  is 
subject  to  the  same  rules  as 
the  contract  of  sale  in  so  far 
as  they  can  be  made  to  ap- 

1594.  The  rent  may  be  pay- 
able either  in  money  or  in 
kind.  Its  nature  and  the 
ruiles  to  which  it  is  subject 
are   declared   in   the   articles 


*  Vide  R.  S.  Q.  5754a  et  s.  (64  V.,  c.  38)  as  to  Expropriations. 
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relating  to  rents  contained  in 
the  second  chapter  of  the 
first  title  of  the  second  book. 
—  C.  389  et  s.,  1792,  1908, 
2607. 

1595.  The  obligation  to  pay 
the  rent  is  a  personal  liabil- 


ity; the  purchaser  is  not  dis- 
charged from  it  by  abandon- 
ment of  the  property,  nor  is 
he  discharged  by  reason  of 
the  destruction  of  the  prop- 
erty by  a  fortuitous  event  or 
by  irresistiWe  force. 


TITLE    SIXTH 

OF  EXCHANGE. 


1596.  Exchange  is  a  con- 
traet_by~  which  the  parties 
respectiveily  give  t^  each 
ot^er  one  thing  for  another. 

[it  is^effe-cte^a  by  consent, 
in  the  same  manner  as  sale,] 
—  5m702,  1703.  —  C.  1472. 

1597.  If  one  of  the  parties, 
even  after  having  received 
the  thing  given  to  him  in  ex- 
change, prove  that  the  other 
party  was  not  owner  of  such 
thing,  he  cannot  be  compelled 
to  deliver  that  which  he  has 
promised       in       counter  -  ex- 


change, but  only  to  return 
the  thing  which  he  has  re- 
ceived. —  N.  1704. 

1598.  The  party  who  is 
evicted  of  the  thing  he  has 
received  in  exchange  has  the 
orption  of  demanding  dam- 
ages or  of  recovering  the 
thing  given  by  him.  ■ —  N. 
1705. 

1599.  The  rules  contained 
in  the  title  Of  Sale  apply 
equallly  to  exchange,  when 
not  inconsistent  with  any  ar- 
ticle of  this  title.  —  N.  1707. 


TITLE     SEVENTH. 

OF  LiBAiSE  AND  HIRE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

1600.  The  contract  of  lease 
or  hire  has  for  its  object  ei- 
ther things  or  work,  or  both 
combined.  —  N.  1708. 

1601.  The  lease  or  hire  of 


things  is  a  contract  by  which 
one  of  the  parties,  called  the 
lessor,  grants  to  the  other, 
called  the  lessee,  the  enjoy- 
ment of  a  thing,  during  a 
certain  time,  for  a  rent  or 
price  which  the  latter  obliges 
himself  to  pay.  —  N.  1709. 
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1602.  The  lease  or  hire  of 
work  is  a  contract  by  which 
one  of  the  (parties,  called  the 
lessor,  obliges  himseJf  to  do 
certain  work  for  the  other, 
called  the  lessee,  for  a  price 
which  the  latter  obliges  him- 
self to  pay.  —  N.  1710. 

1603.  The  letting  out  of 
cattle  on  shares  is  a  contract 
of  lease  or  hire  combined 
with  a  contract  of  partner- 
ship. —  N.  1804,  1818.  —  C. 
1698  et  8. 

1604.  The  ca^pacity  to  enter 
into  a  contract  of  lease  or 
hire  te  governed  by  the  gen- 
eral rules  relating  to  the 
capacity  to  contract,  con- 
tained in  chapter  one  of  the 
title  Of  Obligations.— C.  319. 
985  et  s. 

CHAPTER  SECOND. 

OF  THE  LEASE  OR  HIRE  OF 
THINGS. 

SECTION  I. 

GENERAL  PROVISIONS. 

1605.  Aill  corporeal  things 
may  be  leased  or  hired,  ex- 
cept such  as  are  excluded  by 
their  special  destination,  and 
those  which  are  necessarily 
consumed  by  the  use  made 
of  them.  —  N.  1713. 

1606.  Incorporeal  things 
may  also  be  leased  or  hired, 
except  such  as  are  insepar- 
ably attached  to  the  person. 
If  attached  to  a  corporeal 
thing,  as  a  right  of  servitude, 
they  can  only  be  leased  with 


such  thing.  —  N.  631,  634.— 
C.  494,  497. 

1607.  The  lease  or  hire  of 
houses  and  the  lease  or  hire 
of  farms  and  rural  estates 
are  subject  to  the  rules  com- 
mon to  contracts  of  lease  or 
hire,  and  also  to  particular 
rules  applicable  only  to  the 
one  or  the  other  of  them.  — 
C.  1642  et  8.,  1646  et  s. 

1608.  Persons  holding  real 
property  by  sufferance  of 
the  owner,  without  lease,  are 
held  to  be  lessees,  and  bound 
to  pay  the  annual  value  of 
the  property. 

Such  holding  is  regarded 
as  an  annual  lease  or  hire 
terminating  on  the  first  day 
of  May  of  each  year,  if  the 
property  be  a  house,  and  on 
the  [first  day  of  October,  if 
it  be  a  farm  or  rural  estate.] 

It  iff  subject  to  tacit  re- 
newal and  to  all  the  rules  of 
law  applicable  to  leases. 

Persons  so  holding  are 
liable  to  ejectment  for  non- 
payment of  rent  for  a  period 
exceeding  three  months,  and 
for  any  other  causes  for 
which  a  lease  may  be  re- 
scinded. —  C.  1233  $  3,  1624 
§  2,  1642,  1653,  1657. 

1609.  If  the  lessee  remain 
in  possession  more  than  eight 
days  after  the  expiration  of 
the  lease,  without  any  oppo- 
sition or  notice  on  the  part 
of  the  lessor,  a  tacit  renewal 
of  the  lease  takes  place  for 
another  year,  or  the  term  for 
which  such  lease  was  made, 
if  less  than  a  year,  and  the 
lessee  cannot  thereafter  leave 
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the  premises,  or    be    ejected  [ 
from  them,  unless  notice  has  ' 
been    given    with    the    delay 
required  by  law.  —  N.  1738, 
1759,  —  C.  1657,  1658. 

1610.  When  notiee  has  been 
given  the  lessee  cannot 
claim  the  tacit  renewal,  al- 
though he  has  continued  in 
possession.  —  N.  1739. 

1611.  The  surety  given  for 
the  lease  does  not  extend  to 
the  obligations  arising  from 
the  prolongation  of  it  by 
ta«it  renewal.  —  N.  1740.  • — 
C.  1935. 

SECTION  II,  I 

OF    THE    OBLIGATIONS    AND 
RIGHTS  OF  THE  LESSOB. 

t^  1612.  The  lessor  is  obliged 
by   the   nature    of    the   con- 
tract: 

1.  To  deliver  to  the  lessee 
the  thing  leased; 

2.  To  maintain  the  thing 
in  a  fit  condition  for  the  use 
for  which  it  has  been  leased; 

3.  To  give  peaceable  en- 
joyment of  the  thing  during 
the  continuance  of  the  lease. 
—  N.  1719. 

1613.  The  thing  must  be 
delivered  in  a  good  state  of 
repair  in  all  .  respects,  and 
the  lessor  is  obliged,  during 
the  lease,  to  make  all  neces- 
sary repairs,  except  those 
which  the  tenant  is  bound  to 
m^ke,  as  hereinafter  declar- 
ed. —  N.  1720. 

1614.  The  lessor  is  obliged 
to  warrant  the  lessee  against 
all  defects  and  faults  in  the 
thing  leased,  which  prevent 
or  diminish  its  use,  whether 


known  to  the  lessor  or  not. 
—  N.  1721. 

1615.  The  lessor  cannot, 
during  the  lease,  change  the 
form  of  the  thing  leased.  — 
N.  1723. 

1616.  The  lessor  is  not 
obliged  to  warrant  the  lessee 
against  disturbance  by  the 
mere  trespass  of  a  third 
party  not  pretending  to  have 
any  right  upon  the  thing 
leased;  saving  to  the  lessee 
his  right  of  damages  against 
the  trespasser,  and  subject 
to  the  exceptions  declared  in 
the  following  article.  —  N. 
1725. 

1617.  If  the  lessee's  right 
of  action  for  damages 
against  the  trespasser  be  in- 
effectual, by  reason  of  the 
insolvency  of  the  latter,  or 
of  his  being  unknown,  his 
rights  against  the  lessor  are 
regulated  according  to  ar- 
ticle 1660. 

1618.  If  the  disturbance 
be  in  consequence  of  a  claim 
concerning  the  right  of  prop- 
erty, or  other  right  in  and 
upon  the  thing  leased,  the 
lessor  is  obliged  to  suffer  a 
reduction  in  the  rent,  pro- 
portional to  the  diminution 
in  the  enjoyment  of  the 
thing,  and  to  pay  damages 
according  to  circumstances, 
provided  the  lessor  be  duly 
notified  of  the  disturbance 
by  the  lessee;  and  upon  any 
action  brought  by  reason  of 
such  claim,  the  lessee  is  en- 
titled to  be  dismissed  from 
the  cause,  upon  declaring  to 
the  plaintiff  the  name  of  the 
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lessor.  —  N.  1726,  1727.  — 

a  1649. 

\ff.       1619.    The    lessor    has,    for 

•  the  payment  of  his  rent  and 

other  obligations  of  the  lease, 
a  privileged  right  upon  the 
moveable  effects  which  are 
found  upon  the  property 
leased.  —  N.  2102,  —  C. 
1994    $  8,  2005.  —  P.  646. 

1620.  In  the  lease  of  houses 
the  privileged  right  includes 
the  furniture  and  moveable 
effects  of  the  lessee,  and,  if 
the  lease  be  of  a  store,  shop 
or  manufactory,  the  mer- 
chandise contained  in  it.  In 
the  lease  of  farms  and  rural 
estates  the  privileged  right 
includes  everything  which 
serves  for  the  labor  of  the 
farm,  the  furniture  and 
moveable  effects  in  the  house 
and  dependencies,  and  the 
fruits  produced  during  the 
lease.  —  N.  2102. 

1621.  The  right  includes 
also  the  effects  of  the  under- 
tenant, in  so  far  as  he  is  in- 
debted to  the  lessee.  —  N. 
1753.  —  C.  1639. 

1622.  It  includes  also  move- 
able effects  belonging  to 
third  persons,  and  being  on 
the  premises  by  their  eon- 
sent,  expressed  or  implied, 
for  sums  which  have  become 
due  by  the  lessee  prior  to 
the  notification  given  to  the 
lessor  of  the  property  rights 
of  third  persons  or  before 
the  knowledge  acquired  by 
the  lessor  of  such  rights  of 
third  persons,  but  not  if 
such  effects  be  only  tran- 
siently    or     accidentally    on 


the  premises,  as  the  baggage 
of  a  traveller  in  an  inn,  or 
articles  sent  to  a  workman 
to  be  repaired  or  to  an  auc- 
tioneer to  be  sold. 

The  notification  in  due 
time  to  the  lessor  shall  avail 
against  a  subsequent  acquir- 
er of  the  leased  premises.  — 
61  v.,  e.  45. 

1623.  In  the  exercise  of  the 
privileged  right  the  lessor 
may  seize  the  things  which 
are  subject  to  Jt,  upon  the 
premises,  or  within  eight 
days  after  they  are  taken 
away.  If  the  things  consist  of 
merchandise,  they  can  be 
seized.'  only  while  they  con- 
tinue to  be  the  property  of 
the  lessee.  —  N.  2102.  — 
C.  953. 

1624.  The  lessor  has  a  right 
of  action  in  the  ordinary 
course  of  law,  or  by  eum- 
mary  proceeding,  as  prescrib- 
ed in  the  Code  of  Civil  Pro- 
cedure: 

1.  To  rescind  the  lease  : 
First,  When  the  lesssee  fails 
to  furnish  the  premises  leas- 
ed, if  a  house,  with  sufficient 
furniture  or  moveable  effects, 
and,  if  a  farm,  with  suffi- 
cient stock  to  secure  the  rent 
as  required  by  law,  —  unless 
other  security  be  given  ; 
S&condily,  "When  the  lessee 
Cfimnuifl-Jsaste  upon  the  pre- 
mises leased;  Thirdly,  When 
the  lessee  use  the  premises 
leased  for  illegal  tmrnosesTor 
'  ~~f.rt    t!hp.  ""gyidfint    in- 


contran 
tent     for 
leased; " 
2.  To  recover  possession  of 


which     they     are 


ojL^lh  ^fc.. 
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the  premises  leased  in  all 
cases^where  there  is  a  cause 
for  rescission,  and  where  the 
lessee  continues  in  posses- 
sian,  against  the  will  of  the 
lessor,  mpig^  than  three  davs 
after  the,  expiration  of^he 
lease,  or' without  paying  the 
rent  according  to  stipulations 
of  the  lease,  if  there  be  one, 
or  according  to  article  1608, 
when  there  is  no  lease; 

3.  To  recover  damages  for 
violation  of  the  obligations 
arising  from  the  lease  or 
from  the  relation  of  lessor 
and  lessee. 

He  has  also  a  right  to  join 
with  any  a-ction  for  the  pur- 
poses above  specified,  a  de- 
mand for  rent,  wit'h  or  with- 
out attachment,  and  attach- 
ment in  recaption  when  ne- 
cessary. —  N.  1729,  1752, 
1766.  —  C.  1637,  1646.  —  P. 
952  et  s.,  1152  et  s. 

1625.  The  judgment  res- 
cinding the  lease  by  reason 
of  the  non-payment  of  the 
rent  is  pronounced  at  once 
without  any  deflay  being 
granted  by  it  for  the  pay- 
ment; nevertheless  the  lessee 
may  pay  the  rent  with  inter- 
est and  costs  of  suit  and 
thereby  avoid  the  rescission 
at  any  time  before  the  ren- 
dering of  the  judgment. 

SECTION  ni. 

OF      THE      OBLIGATIONS      AND 
BIGHTS  OF  THE  LESSEE. 

1626.  The  principal  obliga- 
tions of  the  lessee  are: 

1.  To  use  the  thing  leased 
as  a  prudent  administrator, 


for  the  purposes  only  for 
which  it  is  designed  and  ac- 
cording to  the  terms  and  in- 
tention of  the  lease; 

2.  To  pay  the  rent  or  hire 
of  the  thing  leased. — ^N.  1728. 

1627.  The  lessee  is  re^on- 
sible  for  injuries  and  loss 
which  happen  to  the  thing 
leased  during  his  enjoyment 
of  dt,  unless  he  proves  that  he 
is  without  fault.  —  N.  1732. 

1628.  He  is  answerable  also 
for  the  injuries  and  losses 
which  happen  froon  the  acts 
of  persons  of  his  family  or 
of  his  subtenants.  —  N.  1735. 

1629.  When  Qoss  by  fire  oc- 
curs in  the  premises  leased, 
there  is  a  legal  presumption 
in  favor  of  the  lessor,  that  it 
was  caused  by  the  fault  of 
the  lessee  or  of  the  persons 
for  whom  he  is  resipon- 
sible;  and  unless  he  proves 
the  contrary  he  is  answerable 
to  the  lessor  for  such  loss.  — 
N.  1733. 

1630.  The  presumption 
against  the  lessee  declared  in 
the  last  preceding  article  ex- 
ists in  favor  of  the  lessor 
only,  and  not  in  favor  of  the 
proprietor  of  a  neighboring 
property  who  suffers  loss  by 
fire  which  has  originated  in 
the  premises  occupied  by 
such  lessee. 

1631.  If  there  be  two  or 
more  lessees  of  separate  parts 
of  the  same  property,  each  is 
answerable  for  loss  by  fire, 
according  to  the  proportion 
of  his  rent  to  the  rent  of  the 
whole  property;  unless  it  is 
proved  that  the  fire  began  in 
the    habitation     of    one   of 
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them,  in  which  case  he  alone 
is  answeraWe  for  it;  or  some 
of  them  prove  that  the  fire 
could  not  have  begun  with 
them,  in  whi<!h  case  they  are 
not   answerable.  —  N.    1734. 

1632.  If  a  statement  have 
been  made  between  the  les- 
sor and  lessee,  of  the  condi- 
tion of  the  premises,  the 
latter  is  obliged  to  restore 
them  in  the  condition  in 
which  the  statement  shews 
them  to  have  been;  with  the 
exception  of  the  changes 
caused  by  age  or  irresistibde 
force.  —  N.  1730. 

1633.  If  no  such  statement 
as  is  mentioned  in  the  pre- 
ceding article  have  been 
made,  the  lessee  is  presumed 
to  have  received  the  premises 
in  good  condition,  and  is 
obKged  io  restore  them  in 
the  same  condition  ;  saving 
his  right  to  prove  the  con- 
trary. —  N.  1731. 

1634.  If  during  the  lease 
the  thing  (leased  be  in  urgent 
want  of  repairs,  which  can- 
not be  deferred,  the  lessee  is 
obliged  to  suffer  them  to  be 
made,  whatever  inconven- 
ience they  may  cause  him, 
and  although  he  may  be  de- 
prived, during  the  making  of 
them,  of  the  enjoyment  of  a 
part  of  the  thing; 

If  such  repairs  became 
necessary  before  the  making 
of  the  Jease  he  is  entitled  to 
a  diminution  of  the  rent  ac- 
cording to  the  time  and  cir- 
cumstances; and  in  any  ease, 
if  more  than  forty  days  be 
spent  in  making  such  repairs, 


the  rent  must  be  diminished 
in  proportion  to  the  time  and 
the  part  of  the  thing  leased 
of  which  he  has  been  depriv- 
ed. 

If  the  repairs  ibe  of  a  na- 
ture to  render  the  premises 
uninhabitable  for  the  lessee 
and  his  family,  he  may  cause 
the  lease  to  be  rescinded.  — 
N.  1724. 

1635.  The  tenant  is  obliged 
to  make  certain  lesser  repairs 
which  become  necessary  in 
the  house  or  its  dependencies, 
during  his  occupancy.  These 
repairs,  if  not  specified  in  the 
lease,  are  regulated  by  the 
usage  of  the  pilace.  The  fol- 
lowing, among  others,  are 
deemed  to  be  tenant's  re- 
pairs, namely,  repairs: 

To  hearths,  chimney-backs, 
chimney-casings    and   grates; 

To  the  pl^ering  of  in- 
terior waQls  and  ceilings; 

To  floors,  when  partially 
broken,  but  not  when  in  a 
state  of  deicay; 

To  window-glass,  unless  it 
is  broken  by  hail  or  other 
inevitable  accident,  for  which 
the  tenant  cannot  be  holden; 

To  doors,  windows,  shut- 
ters, blinds,  partitions,  hinges, 
locks,  hasps  and  other  fasten- 
ings. —  N.  1754. 

1636.  The  tenant  is  not 
obliged  to  make  the  repairs 
deemed  tenant 's  repairs  when 
they  are  rendered  necessary 
by  age  or  by  irresistible 
force.  —  N.  1755. 

1637.  In  case  of  ejectment 
or  rescission  of  the  lease  for 
the  fault  of  the  lessee,  he  is 
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obliged  to  pay  the  rent  tip 
to  the  time  of  vacating  th« 
premises  and  also  damages, 
as  well  for  loss  of  rent  after- 
wards, during  the  time  ne- 
cessary for  reletting,  as  for 
any  other  loss  resulting  from 
the  wrongful  act  of  the 
lessee.  —  N.  1760. 

1638.  The  lessee  has  a  right 
to  sublet,  or  to  assign  his 
lease,  unless  there  is  a  stipu- 
lation  to  the  contrary. 

If  there  be  such  a  stipula- 
tion, it  may  apply  to  the 
whole  or  a  part  only  of  the 
premises  leased,  and  in  either 
case  it  is  to  be  strictly  ob- 
served. —  E.  S.  Q.,  6236.  — 
49  v.,  C,  c.  4,  8.  5,  schedule 
A.  —  N.  1717.  —  C.  1646. 

1639.  The  undertenant  is 
held  towards  the  principal 
lessor  for  the  amount  only  of 
the  rent  which  he  may  owe 
at  the  time  of  seizure; 

He  cannot  set  up  pay- 
ments made  in  advance; 

Payments  made  by  the  un- 
dertenant, either  in  virtue  of 
a  stipulation  in  the  lease,  or 
in  accordance  with  the  usage 
of  the  place,  are  not  deemed 
to  be  made  in  advance.  — 
N.  1753.  —  C.  1621. 

1640.  The  lessee  has  a  right 
to  remove,  before  the  expira- 
tion of  the  lease,  the  im- 
provements and  additions 
which  he  has  made  to  the 
thing  leased,  provided  he 
leaves  it  in  the  state  in  which 
he  has  received  it;  neverthe- 
less if  the  improvements  or 
additions  be  incorporated 
with  the  thing  leased,  with 


nails,  lime,  or  cement,  the 
lessor  may  retain  them  on 
paying  the  value. 

1641.  The  lessee  has  a  right 
of  action  in  the  ordinary 
course  of  law,  or  by  summa- 
ry proceeding  as  provided 
in  the  Code  of  Civil  Proce- 
dure : 

1.  To  compel  the  lessor  to 
malice  the  repairs  and  amelio- 
rations stipulated  in  the 
lease,  or  to  which  he  is 
obliged  by  law;  or  to  obtain 
authority  to  make  the  same 
at  the  expense  of  such  les- 
sor; or,  if  the  lessee  so  de- 
clare his  option,  to  obtain 
the  rescission  of  the  lease  in 
default  of  such  repairs  or 
ameliorations  being  made; 

2.  To  rescind  the  lease  for 
failure  on  the  part  of  the 
lessor  to  perform  any  other 
of  the  obligations  arjsing 
from  the  lease  or  devolving 
upon  him  by  law; 

3.  To  recover  damages  for 
violation  of  the  obligations 
arising  from  the  lease,  or 
from  the  relation  of  lessor 
and  lessee.  —  P.  1152  et  s. 

SECTION  rv. 

KULES    PABTICUI/AB    TO    THE 

LEASE  OK  HIRE  OF 

HOUSES. 

1642.  The  lease  or  hire  of 
a  house  or  part  of  a  house, 
when  no  time  is  specified  for 
its  duration,  is  held  to  be 
annual,  terminating  on  the 
first  day  of  May  of  each 
year,  when  the  rent  is  at  bo 
much  a  year; 
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For  a  month,  when  it  is  at 
so  much  a  month; 

For  a  day,  when  it  is  at  so 
much  a  day. 

If  the  rate  of  the  rent  for 
a  certain  time  be  not  shewn, 
the  duration  of  the  lease  is 
regulated  by  the  usage  of 
the  place.  —  N.  1758.  —  C. 
1608,  1657,  1658. 

1643.  The  lease  of  move- 
ables for  furnishing  a  house 
or  apartments,  when  no  time 
is  indicated  for  its  duration, 
is  governed  by  the  rules  con- 
tained in  the  last  preceding 
article,  and  when  these  do 
not  apfny,  is  deemed  to  be 
made  for  the  usual  duration 
of  leases  of  houses  or  apart- 
ments, according  to  the 
usage  of  the  place.  —  N. 
1757. 

1644.  The  cleansing  of 
wells  and  of  the  vaults  of 
privies  is  at  the  charge  of 
the  lessor,  if  there  be  no 
stipulation  to  the  contrary. 
—  N.  1756. 

1645.  The  rules  contained 
in  this  chapter,  relating  to 
houses,  extend  also  to  ware- 
houses, shops  and  manufac- 
tories, and  to  all  immove- 
able property  other  than 
farms  and  rural  cs:tates,  in  so 
far  as  they  can  be  made  to 
apply. 

SECTION  V. 

RULES  PABTICULAK  TO  THE 
LEASE  AND  HIRE  OF  FARMS 
AND    RURAL    ESTATES. 

1646.  He  who  cultivates 
land  on  condition  of  shar- 
ing   the     produce    with     the 

9 


lessor  can  neither  sublet  nor 
assign  his  lease,  unless  the 
right  to  do  so  has  been  ex- 
pressly stipulated. 

If  he  sublet  or  assign, 
without  such  stipulation,  the 
lessor  may  eject  him,  and 
recover  damages  resulting 
from  the  violation  of  the 
lease.  —  N.  1763,  1764. 

1647.  The  lessee  is  obliged 
to  furnish  the  farm  with  suf- 
ficient stock  and  the  imple- 
ments necessary  for  its  .cul- 
tivation, and  to  cultivate  it 
with  reasonable  care  and 
skill.  —  N.  1766. 

1648.  If  the  farm  be  found 
to  contain  a  greater  or  less 
quantity  than  that  specified 
in  the  lease,  the  rights  of 
the  parties  to  an  increase  or 
diminution  of  the  rent  are 
governed  by  the  rules  on 
that  subject  contained  in  the 
title  Of  Sale.  —  N.  1765.  — 
C.  1500  et  s. 

1649.  The  lessee  of  a  farm 
or  rural  estate  is  bound  to 
give  notice  to  the  lessor, 
with  reasonable  diligence,  of 
any  encroachment  made  upon 
it;  in  default  of  so  doing  he 
is  liable  for  all  damages  and 
expenses.  —  N.  1768.  —  C. 
1618. 

1650.  If  the  lease  be  for 
one  year  only,  and,  during 
the  year,  the  harvest  be 
wholly  or  in  great  part  lost 
by  a  fortuitous  event  or  by 
irresistible  force,  the  lessee  is 
discharged  from  his  obliga- 
tion for  the  rent  in  propor- 
tion to  such  loss.  —  N.  1770. 

1651.  [If  the  lease  be  for 
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a  term  of  two  or  more  vears, 
the  lessee  is  not  entitled  to 
claim  any  reduction  of  rent 
in  the  case  stated  in  the  last 
preceding  article.]  —  N.  1769. 

1652.  When  the  loss  hap- 
pens after  the  harvest  is 
separated  from  the  land,  the 
lessee  is  not  entitled  to  any 
reduction  of  the  rent  payable 
in  money.  If  the  rent  consist 
of  a  share  in  the  harvest, 
the  lessor  must  bear  his  pro- 
portion of  the  loss,  unless 
the  loss  is  caused  by  the 
fault  of  the  lessee,  or  he  be 
in  default  of  delivering  such 
share.  —  N.  1771. 

1653.  The  lease  of  a  farm 
or  rural  estate,  when  no 
term  is  specified,  is  presum- 
ed to  be  an  annual  lease, 
terminating  on  the  first  day 
of  October  of  each  year,  sub- 
ject to  notice  as  hereinafter 
provided.  —  N.  1774.  —  C. 
1608,  1657. 

1654.  The  lessee  of  a  farm 
or  rural  estate  must  leave,  at 
the  termination  of  his  lease, 
the  manure,  and  the  straw 
and  other  substances  intend- 
ed for  manure,  if  he  have  re- 
ceived them  on  taking  pos- 
session; if  he  have  not  so 
received  them,  the  owner 
may  nevertheless  retain  them 
on  paying  their  value.  —  N. 
1778. 

SECTION   VI. 

OF  THE  TERMINATION  OF  THE 
LEASE  OR  HIRE  OF  THINGS. 

1655.  The  contract  of  lease 
or  hire  of  things  is  terminat- 
ed in  the  manner  common  to 


obligations,  as  declared  in 
the  eighth  chapter  of  the 
title  Of  Obligations,  in  so  far 
as  the  rules  therein  contain- 
ed can  be  applied,  and  sub- 
ject to  the  special  rules  con- 
tained in  this  titile. 

1656.  It  is  also  terminated 
by  rescission  in  the  manner 
and  for  the  causes  declared 
in  articles  1624  and  1641  (E. 
S.  Q.,  6237;  49  V.  C,  c.  4,  s. 
5,  schedule  A.). 

1657.  When  the  term  of  a 
lease  ia  uncertain,  or  the 
lease  is  verbal,  or  presumed 
as  provided  in  article  1608, 
neither  of  the  parties  can 
terminate  it  without  giving 
notice  to  the  other,  with  a 
deJay  of  three  months,  if  the 
rent  be  payable  at  terms  of 
three  or  more  months;  if  the 
rent  be  payable  at  terms  of 
less  than  three  months,  the 
deday  is  to  be  regulated  ac- 
cording to  article  1642. 

The  whole  nevertheless 
subject  to  that  article  and  to 
articles  1608  and  1653.  —  N. 
1736. 

1658.  The  lease,  if  written, 
terminates  of  course,  and 
without  notice,  at  the  expira- 
tion of  the  term  agreed  upon. 
—  N.  1737. 

1659.  The  contract  of  lease 
or  hire  of  things  is  terminat- 
ed by  the  loss  of  the  thing 
leased.  —  N.  1741. 

1660.  If,  during  the  lease, 
the  thing  be  wholly  destroy- 
ed by  irresistible  force,  or  a 
fortuitous  event,  or'  taken 
for  purposes  of  public  utility, 
the  lease  is  dissolved  of 
course.  If   the   thing  be   de- 
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stroyed  or  taken  in  part  only, 
the  lesaee  may,  a<!Cording  to 
circumstances,  obtain  a  re- 
duction of  the  rent  or  the 
dissolution  of  the  lease;  but 
in  either  case  he  has  no  claim 
for  damages  against  the  les- 
sor. —  N.  1722.  —  C.  1617. 

1661.  The  contract  of  lease 
or  hire  of  things  is  not  dis- 
solved by  the  death  of  the 
lessor  or  lessee.  —  N.  1742. 

1662.  The  lessor  cannot  put 
an  end  to  the  lease,  for  the 
purpose  of  occupying  himself 
the  premises  leased,  unless 
the  Tight  to  do  so  has  been 
expressly  stipulated,  [and  in 
such  case  the  lessor  must  give 
notice  to  the  lessee  aiceording 
to  the  rules  contained  in  ar- 
ticle 1657  and  the  articles 
therein  referred  to;  unless  it 
is  otherwise  etipuilated.]  — 
N.  1761. 

1663.  [The  lessee  cajinot, 
by  reason  of  the  alienation  of 
the  thing  leased,  be  expelled 
before  the  exspiration  of  the 
lease,  by  a  person  who  be- 
comes owner  of  the  thing 
leased  under  a  title  derived 
from  the  lessor;  unless  the 
lease  contains  a  speciaJ  stip- 
ulation to  that  effect  and  be 
registered. 

In  such  case  notice  must  be 
given  to  the  lessee  according 
to  the  rules  contained  in  ar- 
ticle 1657  and  the  articles 
therein  referred  to  ;  uniless  it 
is  otherwise  specially  agreed.] 
—  N.  1743.  —  C.  2128,  2129. 


1664.  [The  lessee  who  is  ex- 
pelled under  a  stipulation  to 
that  effect  is  not  entitled  to 
recover  damages,  unless  the 
right  to  do  eo  is  exipresady 
reserved  in  the  lease.]  —  N. 
1744. 

1665.  When  property  sold 
subject  to  the  right  of  re- 
demption is  taken  back  by 
the  seller,  in  the  exercise  of 
such  Tight,  the  lease  made  by 
the  buyer  is  thereby  termin- 
ated and  the  lessee  has  his 
recourse  for  damages  upon 
the  buyer  only.  —  N.  1673. 
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OF    THE   LEASE    AND   HIKE    OF 
WORK. 

SECTION  I. 

GENERAL  PROVISIONS. 

1666.  The  principal  kinds 
of  work  which  may  be  leased 
or  hired  are: 

1.  The  personal  services 
of  workmen,  servants  and 
others; 

2.  The  work  of  carriers,  by 
land  and  by  water,  who  un- 
dertake the  conveyance  of 
persons  or  things; 

3.  That  of  builders  and 
others,  who  undertake  works 
by  estimate  or  contract  .*  — 
N.  1779. 


*  R.  S.  Q.  5614  et  s.  contain  special  provisions, as  to  mas- 
ters and  servants,  voyageura  and  fishermen. — 57  V.,  c.  40 
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SECTION  n. 

OF  THE  LEASE  AND  HIRE  OF 
THE  PERSONAL  SERVICE  OF 
WORKMEN,  SERVANTS  (AND 
OTHERS.") 

1667.  The  contract  of  lease 
or  hire  of  personal  service 
can  only  be  for  a  limited 
term,  or  for  a  determinate 
undertaking. 

It  may  be  prolonged  by 
tacit  renewal.  —  N.  1780. 

1668.  It  is  terminated  by 
the  death  of  the  party  hired 
or  his  becoming,  without 
fault,  unable  to  perform  the 
services  agreed  upon. 

It  is  ailso  tenminated  by 
the  death  of  the  party  hir- 
ing, in  some  cases,  according 
-to  circumstances.  —  N.  1795. 

1669.  In  any  action  for 
wages  by  domestics  or  farm 
servants,  the  master  may,  in 
the  absence  of  written  proof, 
offer  his  oath  as  "to  the  con- 
ditions of  the  engagement 
and  as  to  the  faict  of  the 
payment,  accomipanied  by  a 
detailed  statement;  but  such 
oath  may  be  refuted  in  the 
same  manner  as  any  other 
testimony.  —  E  .6.  Q.,  5815. 
—  N.  1781. 

1670.  The  rights  and  obli- 
gations arising  from  the  lease 
or  hire  of  personal  service 
are  subject  to  the  rules  com- 
mon to  contracts.  They  are 
also  regulated  in  certain  re- 
sipects  in  the  country  parts  by 
a  special  law,  and  in  the 
towns  and  villages  by  by- 
laws of  th^  respective  muni- 
cipal councils. — C.  1994    $  9, 


2006,  2009  $  9,  2260  $  6, 
2261  §  3,  2262  $  3.  —  M. 
C.  624. 

1671,  The  hiring  of  seamen 
is  subject  to  certain  sfpecial 
rules  provided  in  the  Im- 
perial laws  respecting  Mer- 
chant Shipping  and  the  Fed- 
eral acts  respecting  the  hir- 
ing of  seamen,  and  the  hir- 
ing of  boatmen,  commonly 
called  voyageurs  by  the 
provincial  act  respecting 
voyageurs.  —  K.  S,  Q.,  6238. 

—  E.  S.  C,  c.  74  and  75. 

SECTION   HI. 
OF   CARRIERS. 

1672.  Carriers  by  land  and    *->^ 
by   water    are    subject,   with 
respect  to  the  safe-keeping  of 
things  entrusted  to  them,  to 

the  same  obligations  and 
duties  as  innkeepers,  dectlar- 
ed  under  the  title  Of  Deposit. 

—  N.  1782.  —  C.  1813  et  s. 
1§Z3.  They  are  obliged  to   •^•'^ 

receive  and  convey,  at  the 
times  fixed  by  public  notice, 
all  persons  applying  for  pas- 
sage, if  the  conveyance  of 
passengers  be  a  part  of  their 
accustomed  business,  and  all 
goods  offered  for  transporta- 
tion; unless,  in  either  case, 
there  is  a  reasonable  and  suf- 
ficient cause  of  refusal. 

1674.  They  are  liable,  not 
only  for  what  has  been  re- 
ceived in  the  carriage  or  ves- 
sel, but  also  for  what  has 
been  delivered  to  them  at 
the  port  or  place  of  deposit, 
to  be  put  in  their  carriage 
or  vessel.  —  N.  1783. 
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1675.  They  are  liable  for 
the  loss  or  damage  of  things 
entrusted  to  them,  unless 
they  can  prove  that  such  loss 
or  damage  was  caused  by  a 
fortuitous  event  or  irresist- 
ible force,  or  has  arisen  from 
a  defect  in  the  thing  itself. 
—  N.  1784, 

1676.  Notice  by  carriers, 
of  special  conditions  limit- 
ing their  liability,  is  binding 
only  upon  persons  to  whom 
it  is  made  known;  aud  not- 
withstanding such  notice 
and  the  knowledge  thereof, 
carriers  are  liable  when- 
ever it  is  proved  that  the 
damage  is  caused  by  their 
fault  or  the  fault  of  those 
for  whom  they  are  respons- 
ible. 

1677.  They  are  not  liable 
for  large  sums  of  moaey  or 
of  bills  or  other  securities, 
or  for  gold,  or  silver,  or 
precious  atones,  or  other  ar- 
ticles of  an  extraordinary 
value,  contained  in  any  pack- 
age received  for  transporta- 
tion, unless  it  is  declared 
that  the  package  contains 
such  money  or  other  articles. 

The  foregoing  rule  never- 
theless does  not  apply  to  the 
personal  baggage  of  travel- 
lers when  the  money  or  the 
value  of  the  articles  lost  is 
only  of  a  moderate  amount 
and  suitable  to  the  circum- 
stances of  the  traveller,  and 
the  traveller  is  entitled  to  be 
examined  upon  oath  in  proof 
of  the  value  of  the  things 
composing  such  baggage.  — 
C.  1816.  —  P.  372. 


1678.  If  by  reason  of  a 
fortuitous  event,  or  irresiat- 
ible  force,  the  transportation, 
and  delivery  of  the  thing  be 
not  made  within  the  stipulat- 
ed term,  the  carrier  is  not 
liable  in  damages  for  the 
delay. 

1679.  The  carrier  has  a 
right  to  retain  the  thing 
transported  until  he  is  paid 
for  the  carriage  or  freight  of 
it.  —  N.  2102.  —  C.  2001 
$  1. 

1680.  The  reception  of  the 
thing  transported  and  pay- 
ment of  the  carriage  or 
freight,  without  -protest,  ex- 
tinguish all  right  of  action 
against  the  carrier;  unless 
the  loss  or  damage  is  such 
that  it  could  not  then  be 
known,  in  which  case  the 
claim  must  be  made  without 
delay  after  the  loss  or  dam- 
age becomes  known  to  the 
claimant. 

1681.  The  conveyance  of 
persons  and  things  by  rail- 
way is  subject  to  certain 
special  rules,  provided  in  the 
Federal  and  Provincial  acts 
respecting  railways.  —  E.  S. 
Q.,  6239;  E.  S.  C,  c.  109.  — 
N.  1786. 

1682.  Special  rules  relating 
to  the  contract  of  affreight- 
ment and  the  conveyance  of 
passengers  in  merchant  ves- 
sels, are  contained  in  the 
fourth  book.  —  N.  1786.  — 
C.  2413,  2461. 

1682a.  Paragraphs  4,  Sand 
6  of  article  5172  of  the  Ee- 
vised  Statutes  apply  to  all 
carriers    not    coming    within 
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the     provisions     of     articles 
1681  and  1682. 

1682&.  The  effects  contain- 
ed in  packages,  boxes  or 
closed  trunks  shall  be  exhib- 
ited to  the  bidders  before 
being  adjudged.  —  5  Ed. 
VII.,  c.  28. 

y 

SECTION  rv. 

OF    WORK    BY    ESTIMATE    AND 
CONTRACT. 

1683.  When  a  party  under- 
takes the  construction  of  a 
building  or  other  work  by 
estimate  and  contract,  it 
may  be  agreed,  either  that 
he  shall  furnish  labor  and 
skill  only,  or  that  he  shall 
also  furnish  materials.  —  N. 
1787. 

1684.  If  the  workman  fur- 
nish the  materials,  and  the 
work  is  to  be  perfected  and 
delivered  as  a  whole,  at  a 
fixed  price,  the  loss  of  the 
thing,  in  any  manner  what- 
soever, before  delivery,  falls 
upon  himself,  unless  the  loss 
is  caused  by  the  fault  of  the 
owner  or  he  is  in  default  of 
receiving  the  thing.  —  N. 
1788. 

1685.  If  the  workman  fur- 
nish only  labor  and  skill,  the 
loss  of  the  thing  before  de- 
livery does  not  fall  upon 
him,  unless  it  is  caused  by 
his  fault.  —  N.  1789. 

1686.  In  the  case  of  the 
last  preceding  article,  if  the 
work  is  to  be  perfected  and 
delivered  as  a  whole,  and  the 


thing  perish  before  the  work 
has  been  received,  and  with- 
out the  owner  being  in  de- 
fault of  receiving  it,  the 
workman  cannot  claim  his 
wages,  although  he  be  with- 
out fault;  unless  the  thing 
has  perished  by  reason  of 
defect  in  the  materials,  or 
by  the  fault  of  the  owner. — 
N.  1790. 

1687.  If  the  work  be  com- 
posed of  several  parts,  or 
done  at  a  certain  rate  by 
measurement,  it  may  be  re- 
ceived in  parts.  It  is  presum- 
ed to  have  been  so  received, 
for  all  the  parts  paid  for,  if 
the  owner  pays  the  workman 
in  proportion  to  the  work 
done.  —  N.  1791. 

1688.  If  a  building  perish 
in  whole  or  in  part  within 
ten  years,  from  a  defect  in 
construction,  or  even  from 
the  unfavorable  nature  of 
the  ground,  the  archite&t 
superintending  the  work,  and 
the  builder  are  jointly  and 
severally  liable  for  the  loss. 
—  N.  1792,  2270.  —  C.  2259. 

1689.  If,  in  the  case  stated 
in  the  last  preceding  article, 
the  architect  do  not  superin- 
tend the  work,  he  is  liable 
for  the  loss  only  which  is 
occasioned  by  defect  or  error 
in  the  plan  furnished  by  him. 

1690.  [When  an  architect 
or  builder  undertakes  the 
construction  of  a  building  or 
other  works  by  contract, 
upon  a  plan  and  specifica- 
tions, at  a  fixed  price,  he  can- 
not claim  anv  additional  sum 
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upon  the  ground  of  a  change 
from  the  plan  and  specifica- 
tions, or  of  an  increase  in 
the  labor  and  materials,  un- 
less such  change  or  increase 
is  authorized  in  writing  and 

(the  price  thereof  is  agreed 
upon  with  the  proprietor,  ox 
unless  the  agreement  upon 
those  two  points  is  establish- 
ed by  the  decisory  oath_  of 
the  proprietor.  —  E.  S.  Q. 
.'igTC.  —  N.  1793.  —  C.  1233 
$  9. 

1691*  The  owner  may  can- 
cel the  contract  for  the  con- 
struction of  a  building  or 
other  works  at  a  fixed  price, 
although  the  work  have  been 
begun,  on  indemnifying  the 
workman  for  all  his  actual 
expenses  and  labor,  and  pay- 
ing damages  according  to 
the  circumstances  of  the 
ease.  —  N.  1794. 

1692.  The  contract  of  lease 
or  hire  of  work  by  estimate 
and  contract  is  not  terminat- 
ed by  the  death  of  the  work- 
man; his  legal  representa- 
tives are  bound  to  perform  it. 

But  in  cases  wherein  the 
skill  and  ability  of  the  work- 
man were  an  inducement  for 
making  the  contract,  it  may 
be  cancelled  at  his  d^ath  by 
the  party  hiring  him.  —  N. 
1795. 

1693.  In  the  latter  case 
stated  in  the  last  preceding 
article  the  owner  is  bound 
to  pay  to  the  legal  represen- 
tatives of  the  workman,  in 
proportion  to  the  price  agreed 
upon  in  the  contract,  the 
value  of  the  work  done  and 


materials  furnished,  in  case 
such  work  and  materials  are 
useful  to  him.  —  N.  1796. 

1694.  The  contract  is  not 
terminated  by  the  death  of 
the  party  hiring  the  work, 
unless  the  performance  of  it 
becomes  thereby  impossible. 
—  N.  1742. 

1695.  Architects,  builders 
and  other  workmen,  have  a 
privilege  upon  th«  buildings, 
or  other  works  construeted  by 
them,  for  the  payment  of 
their  work  and  materials, 
subject  to  the  rules  contain- 
ed in  the  title  Of  Privileges 
and  Hypothecs,  and  the  title 
Of  Registration  of  Real 
Rights.  —  N.  2103.  —  C. 
2009    §  7,  2013  et  s.,  2103. 

1696.  Masons,  carpenters, 
and  other  workmen,  who  un- 
dertake work  by  contract, 
for  a  fixed  price,  are  subject 
to  the  rulles  prescribed  in 
this  section.  They  are  re- 
garded as  contractors  with 
resipeet  to  such  work.  —  N. 
1799. 

1697.  The  workmen  who 
are  employed  by  the  con- 
tractor in  the  construction  of 
a  building  or  other  works 
have  no  direct  action  against 
the  owner.  —  N.  1798. 


SECTION  IV   (a). 
OP     PAYMENT     OF     WORKMEN. 

1697a.  Every  builder  or 
contractor,  whether  chief  or 
sub-contractor,   who   employs 
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workmen  by  the  day  or  by 
piece  work,  to  carry  out  a 
contract,  must  keep  a  list, 
showing  the  names  and  wages 
or  price  of  the  work  of  such 
workmen;  and  every  pay- 
ment to  them  made  must  be 
attested  by  the  signatiire  or 
cross  of  such  workmen  affix- 
ed thereto,  in  presence  of  a 
witness,  who  also  signs  it. — 
E.  S.  Q.,  5817. 

1697&.  It  shall  be  lawful 
for  every  workman  who  is 
unpaid  to  produce,  in  the 
presence  of  a  witness,  to  the 
proprietor  who  gave  the  work 
out  to  contract,  his  claim  in 
duplicate  in  the  form  of 
Schedule  B;  and,  from  the 
time  such  elaim  shall  be  so 
produced,  the  sum  then  due 
upon  the  price  or  value  of 
the  contract  shall  be  deemed 
to  be  seized  in  the  hands  of 
the  proprietor  pi'o  rata  up  to 
the  amount  of  the  claim  of 
the  workman. 

[Pive  days  after  the  pro- 
duction of  such  claim,  if  the 
claim  of  the  workman  have 
not  been  paid,  the  latter  may 
proceed  judicially  against  the 
contractor  who  employed 
him,  making  the  proprietor  a 
party  to  the  suit. 

Payments  made  by  the  pro- 
prietor after  the  production 
of  the  claim  cannot  be  op- 
posed to  the  workman's 
claim.  —  Id. 

1697c.       Several  unpaid 

workman  imay  join  in  the 
same  cQaim.  —  Id. 

1697d,   In  case   of  an   as- 


signment by  the  contractor 
to  a  third  party  of  the  price 
of  the  work,  the  claim  of  the 
workman  has,  with  respect  to 
such  third  party,  the  same 
effect  as  it  would  have  had 
with  respect  to  the  contrac- 
tor if  no  such  assignment  had 
been  made.  —  Id. 

SCHEDULE  B. 

(Form  of  claim  in  connec- 
tion with  article  16976). 

CLAIM  OF  WORKMAN  TO  BE 
DELIVERED  TO  THE  PRO- 
PRIETOR. 

I 

To  C.  D.  (ncme  of  the  pro- 
prietor). 

8ir.  —  In  presence  of  the 
undersigned  witness,  I  {or 
we),  E.  F.,  {name  of  the 
tvwkman  or  workmen)  de- 
clare that  A,  B.  {name  of 
the  contractor)   owes  me   {or 

us)  a  sum  of  $ for 

{number  of  days),  employed 
at  your  work,  at  {place)    {or 

a  sum  of  $ ,  if  by  the 

piece  or  contract),  which 
sum  the  said  A.  B.  {nams  of 
the  contractor),  your  contrac- 
tor, refuses  or  neglects  to 
pay  me    {or  us). 

Made    in    duplicate    at , 

this day  of ,  18. . . 

(Signed),     E.  F. 

Signature  of   workman   or 
workmen. 


(Signed),  G.  H. 


—Id. 


Witness. 
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CHAPTER  FOUETH. 

OF  THE  LEASE  OF  CATTLE  ON 
SHARES. 


1698.  The  letting  out  of 
cattle  on  shares  is  a  contract 
by  which  one  of  the  parties 
delivers  to  the  other  a  stock 
of  cattle  to  keep,  feed,  and 
take  care  of,  upon  certain 
conditions  as  to  the  division 


of  profits  between  them.  — 
N.  1800.  —  C.  1603. 

1699.  Every  kind  of  an- 
imal which  is  susceptible  of 
increase  or  profit,  in  agricul- 
ture or  commerce,  may  be 
the  object  of  this  contract. — 
N.  1802. 

1700.  If  there  be  no  special 
agreement  the  contract  is 
regulated  by  the  usage  of 
the  place  where  the  cattle 
are  kept. 


TITLE     EIGHTH 

OF  iMANDATE. 


CHAPTER    FIRST. 

GENERAL  PROVISIONS. 

1701.  Mandate  is  a  con- 
tract by  which  a  person,  call- 
ed the  mandator,  commits  a 
lawful  business  to  the  man- 
agement of  another,  called 
the  mandatory,  who  by  his 
acceptance  obliges  himself 
to  perform  it. 

The  acceptance  may  be  im- 
plied from  the  acts  of  the 
mandatory,  and  in  some  cases 
from  his  silence.  —  N.  1984, 
1985. 

1702.  Mandate  is  gratui- 
tous unless  there  is  an  agree- 
ment or  an  established  usage 
to  the  contrary.  —  N.  1986. 

1703.  The  mandate  may  be 
either  special,  for  a  particu- 
lar business,  or  general,  for 


all  the  affairs  of  the  manda- 
tor. 

When  general  it  includes 
only   acts   of  administration. 

For  the  purpose  of  aliena- 
tion and  hypothecation,  and 
for  all  acts  of  ownership 
other  than  acts  of  adminis- 
tration, the  mandate  must 
be  express.  —  N.  1987,  1988. 

1704.  The  mandatory  can 
do  nothing  beyond  the  au- 
thority given  or  implied  by 
the  mandate.  He  may  do  all 
acts  which  are  incidental  to 
such  authority  and  necessary 
for  the  execution  of  the  man- 
date. —  N.  1989. 

1705.  Powers  granted  to 
persons  of  a  certain  profes- 
sion or  calling  to  do  any- 
thing in  the  ordinary  course 
of  the  business  which  they 
follow,  need  not  be  specified; 
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they  are  inferred  from  the 
nature  of  such  profession  or 
calling. 

1706.  An  agent  employed 
to  buy  or  sell  a  thing  cannot 
be  the  buyer  or  seller  of  it 
on  his  own  account.  —  N. 
1596.  —  C.  1484. 

1707.  Emancipated  minors 
may  be  mandatarios,  but  in 
such  cases  the  action  of  the 
mandator  against  the  minor 
is  subject  to  the  general 
rules,  relating  to  the  obliga- 
tions of  minors.  —  N.  1990. 

1708.  A  married  woman, 
who  executes  a  mandate 
given  to  her,  binds  the  man- 
dator, but  no  action  can  be 
brought  against  her  other- 
wise than  as  provided  in  the 
title  Of  Marriage.  —  N.  1990. 

CHAPTER   SECOND. 

OF   THE  OBLIGATIONS   OP   THE 
MANDATAKY. 

SECTION  I. 

OF  THE  OBLIGATIONS  OF  THE 
MANDATARY  TOWARD  THE 
MANDATOR. 

1709.  The  mandatary  is 
obliged  to  execute  the  man- 
d^ifi  whicJi  he  has  accepted, 
and  he  is  liable  for  damages 
resulting  from  his  non-ex- 
ecution of  it  while  his  au- 
thority continues. 

He  is  obliged,  after  the 
extinction  of  the  mandate,  to 
do  whatever  is  a  necessary 
consequence  of  acta..dQne  be- 
f ofeT'andTf  the  extinction  be 


by  the  death  of  the  manda- 
tor, he  is  obliged  to  complete 
business  which  is  urgent  and 
cannot  ^e  delayed"  without 
ris^of  loss  or  injury.  —  N. 
1991.  —  C.  1729. 

1710.  The  mandatary  is 
bound  to_exersise,  in  the  ex- 
ecutionof^  the  mandate, 
reasonable  skill  and  all  the 
care  of  a  prudflTiT  ftdminia- 
tj[ator. 

Nevertheless,  if  the  man- 
date be  gratuitous,  the  court 
may  moderate  the  rigor  of 
the  liability  arising  from  his 
negligence  or  fault,  accord- 
ing to  the  circumstances.  — 
N.  1992. 

1711.  The  mandatary  is 
answerable  for  the  person 
whom_  he  substitutes  ..in  the 
execution  of  the  mandate, 
when  he  is  not  empowfiied 
to  do  so;  and  if  the  manda- 
tor be  injured  by  reason  of 
the  substitution  he  may  re- 
pudiate the  acts  of  the  sub- 
stitute. 

The  mandatary  is  answer- 
able in  like  manner  when^he 
is^empqwergd^'to  substitute, 
without  designation  of  the 
person  to  be  substituted,  and 
he  aippoints  one  who  is  nn- 
tori ously  unfit. 

In  all  these  cases  the  man- 
dator has  a  direct  action 
against  the  person  substitut- 
edjby  the  mandatary.  —  N. 

1712.  When  sever  ail  pianrin- 
taries  are  appointed  together 
for  the  same  business,  they 
are  jointly  a-nrl — severally 
liable  for  each   other's  acts 
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of  administration,  unless  it  is 
otherwise  stijpuilated.  —  N. 
1995. 

1713.  The  mandatary  is 
bound  to  render  an  account 
of  his  administration,  and  to 
deliver  and  pay  over  all  that 
he  has  received  under  the  au- 
thority  of  fhe  mandate,  even 
if  it  were  not  du£j  su^bject 
nevertheless  to  his  right_J;o 
deduct  therefrom  the  amount 
of  his  disbursements  and 
charges  in  the  execution  of 
the  mandate. 

If  he  have  received  a  de- 
terminate  thing  he  is  en- 
title.H  to  retain  it  nntil  Rufh 
disbursements  and  charges 
arejiaid.  —  N.  1993.  —  C. 
1723,  2001    $  4. 

1714.  He  is  bound  to  pay 
interest  upon  the  money_ of 
the^  mandator  which  ^e_em- 
plojis  tor  his  own  use,  from 
the"  day  of  so  employing  it, 
an^  ujon  any  remainder  due 
to~The  mandator,  from  the 
time  of  being  put  in  default. 
~  N.  1996.  

SECTION  n. 

OF  THE  OBLIGATIONS  OF  MAN- 
DATABY  TOWABD  THIRD 
PEBSONS. 

1715.  The  mandatary  acting 
in_th^e  name  of  the  mandator 
and  within  ^he  bounds  of  the 
mandate*  is  noHIpfixaQnally 
liable  to  third  persons  with 
whom  he  contracts,  except  in 
the  case  of  factors  herein- 
after  speeifiefl"  in  article 
1738,  and  in  the  cases  of 
contracts  made  by  the  master 


of  a  ship  for  her  use.  —  N. 
lyyV.  —  C.  2395.  —  P.  757. 

1716.  A  mandatary  who 
acts  in  his  own  name  is 
Jiable  toThe  third  party  with 
whom  he  contracts,  without 
prsiodicfi  to  the  rights  of  the 
latter  against  the  mandator 
also. 

1717.  He  is  liable,  in  like 
manner  when  he  exceeds  his 
powers  under  the  mandate, 
unless  he  has  given  the  party 
with  whom  he  contracts  suf- 
ficient communication  of  such 
powers.  —  N.  1989,  1997. 

1718.  He  is  not  held  to 
have  exc6ej.ed  his  powers 
when  he  executes  the  man- 
daTeTiQ^a  manner  more  ad- 
vantageous^lcnthe  mandator 
Than  that  specified  by  the 
latter. 

1719.  He_ja_heild  to  have 
exceeded.,  his^.  powers,  when 
Jie__does_.^alQne  ^ny  tSing 
which,  by  the  mandate,  he  is 
charged  with  doing;  conjoint- 
ly with  another. 

CHAPTER  THIRD. 


OF   THE   OBLIGATIONS   OF  THE 
MANDATOB. 

SECTION  I. 

OF  THE  OBLIGATIONS  OF  THE 
MANDATOR  TOWARD  THE 
MANDATARY. 

1720.  The  mandator  is 
bound  to  indemnify  the  man- 
datary for  all  obHgations 
contracted  by  him'  toward 
third  persons,  within  the 
limit  of  his  powers;  and  for 
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acts  exceeding  such  powers, 
wheilfeVgr  lliey  have  been"ex- 
pressly  or  ta<5itly   ratified. — 

1721  The  mandator  or  his 
legal  representative  is  bound 
to  indemnify  the  mandatary 
for  all  acta  done  by  him 
within  the  limit  of  his 
powers,  after  the  extinction 
of  the  mandate  by  death  or 
other  cause,  when  he  is 
ignorant  of  such  extinction. 
—  G.  1/60. 

1722.  The  mandator  is 
bound  to  reimburse  the  ex- 
penses and  charges  which  the 
mandatary  has-  incurred  in 
the  execution  of  the  man- 
date, and  to  pay  him  the 
salary  or  other  compensation 
to  which  he  may  be  entitled. 

■When  there  is  no  fault  im- 
putable to  the  mandatary, 
the  mandator  is  not  released 
from  such  reimbursement 
and  payment,  although  the 
business  has  not  been  suc- 
cessfully accomplished;  nor 
can  he  reduce  the  amount  of 
the  reimbursement  upon  the 
ground  that  the  exjpenses  and 
charges  might  have  been 
made  less  by  himself.  —  N. 
1999. 

1723.  The  mandatary  has  a 
privilege  and  right  of  pref- 
erehce  for 'the  payment  of 
the  exj>enses  and  charges 
mentioned  in  the  last  preced- 
ing article,  upon  the  things 
placed  in  his  hands  and  upon 
the  proceeds  of  the  sale  or 
disposal  thereof.  —  C.  1743. 
200]    $  4.  ; 

1724.  The     mandator     is 


obliged  to  pay  interest  upon  -^ 
money  advanced  by  the  man- 
datary in  the  execution  of 
the  mandate.  The  interest  is 
comiputed  from  the  day  on 
which  the  money  is  advanc- 
ed. —  N.  2001. 

1725.  The  mandator  is 
obliged  to  indemnify  the 
mandatary  who  is  not  in 
fault,  for  losses  caused  to 
him  by  the  execution  of  the 
mandate.  —  N.  2000. 

1726.  If     a     mandate     be     ^ 
given    by     several    persons, 
their  obligations  toward  the 
mandatary  are  joint  and  gev- 
eral.  '—  N.  2002.    i  <  o -'  •  • « t 

SECTION  II. 

OF  THE  OBLIGATIONS  OF  THE 
MANDATOR  TOWAKD  THIKD 
PERSONS. 

1727.  The  mandator  is 
■bound  in  favor  of  third  per- 
sons, for  all  the  act^  of  his 
mandatary,  done  in  execution  ♦ 
and  withia_ihe  powers  of  the 
niandatfi,  except  in  the  case 
provided  for  in   article   1738 

of  this  title,  and  the  cases 
wherein  by  agreement ~?>r't.hft 
usage  of  trade  the  latter 
alone  is  bound. 

The  mandator  is  also  an- 
sw^rabJe  for  g^tgwhich  ex- 
ceed such  power,  if  .he  have 
rTtiffed  them  either  exjpressly 
or  tacitly.  —  aST.  1998. 

1728.  The  mandator  or  his 
legal  representative  is  Sound 
toward  third  persona  for  all 
acts  of  the  mandatary,  done 
i^execution  and  within  the 
powers  of  the  mandate  after 
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it  has  been  extinguished,  if 
its  extinction^jbe^DOLt  known 
to  such  third^persons.  —  N. 
2009.  —  C.  1758. 

1729.  Thfi_mandator  or  his 
legal  representative  is  bound 
for  acts  of  _the  mandatary 
done  in  execution  and  within 
the  powers^  of  the  mandate 
after  iti  extinction,  when 
sucE  aetT  are  a  necessary 
,\  cQflsequen'Ce_flf_aL_'lmaiiieM_al- 
J      re^jj^gun^__ 

He  is  also  bound  for  acts 
of  the  "mandatary  done^fter 
the  extinction^^  of  the  man- 
date  by  deiith_or  cessatiiui_of 
authority""Tp~  t.hp.  Tnandator, 
fqr  the  completion  of  a_bTpi- 
ngfiSj  where  'loss  "oF  injury 
■might  hnvjA  T>fffip  <',p,irs«vl  by 
de^T^-  C.  1709. 

17S0.  The  mandator  is 
liable  to  thirdj)artiesJwho  in 
good  Taith  contract  with,  a 
person  not  ~Ei3  mandatary, 
under  the  "belief  that  he  is 
so,  when  the  mandator  has 
given  reasonable'  eause,^  for 
sucF  belief. 

1731.  He  is  liable  for  dam- 
ages caused  by  the  fault  of 
the  mandatary;^ aeeordmg^ o 
the  rules  declared  in  article 
1054. 

CHAPTER  FOURTH. 

OF      ADVOCATES,     ATTORNEYS 
AND  NOTABIES. 

1732.  Advocates,  attorneys 
and  notaries  are  subject  to 
the  general  rules  contained 
in  this  title,  in  so  far  as  they 
can  be  made  to  apply.    The 


profession  of  advocate  and 
attorney  is  regulated  by  the 
provisions  contained  in  an 
act  intituled:  An  Act  re- 
specting the  Bar  of  Lower 
Canada,  and  that  of  notary 
by  an  act  intituled:  An  Act 
respecting  the  Notarial  Pro- 
fession. 

1733.  The  rules  concerning 
the  duties  and  rights  of  ad- 
vocates and  attorneys,  in  the 
exercise  of  their  functions 
before  the  several  courts  of 
Lower  Canada,  are  contain- 
ed in  the  Code  of  Civil  Pro- 
cedure, and  in  the  rules  of 
practice  of  such  courts  re- 
spectively. 

1734.  The  rules  of  pre- 
scription relating  to  advo- 
cates, attorneys  and  notaries 
are  contained  in  article  2260. 

CHAPTER  FIFTH. 

OF  BROKERS,  FACTORS  AND 
OTHER  COMMERCIAL  AGENTS. 

1735.  A  broker  is  one  who 
exercises  the  trade  and  call- 
ing of  negotiating  between 
parties  the  business  of  buy- 
ing and  selling  or  any  other 
lawful  transactions. 

He  may  be  the  mandatary 
of  both  parties  and  bind  both 
by  his  acts  in  the  business 
for  which  he  is  engaged  by 
them. 

1736.  A  factor  or  commis- 
sion merchant  is  an  agent 
who  is  employed  to  buy  or 
sell  goods  for  another,  either 
in  his  own  name  or  in  the 
name    of    his    principal,    for 
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which  he  receives  a  compen- 
sation commonly  called  a 
commission. 

1737.  Brokers  and  factors 
are  subject  to  the  general 
rules  declared  in  this  title, 
when  these  are  not  inconsis- 
tent with  the  articles  of  this 
chapter. 

1738.  A  factor  whose  prin- 
cipal resides  ia  .  another 
caunJtry  is  personally  Jiajsle 
to  third  persons  with  whom 
he  contracts,  whether  the 
name-  of  the  principal  be 
known  or  not.  Tha_prineipal 
is  _not  liable  on  such  con- 
tracts to  the  third  parties, 
unless  it  is  proved  that  .the 
credit  was  given  to  ^oth 
principal  and  factor,  or  to 
the  principal  alone.  —  C. 
:L7157"t72T. 

/     1739.  Any  perspp-may- xon- 
'^       >  tract    for     the     purchase    of 
,^,Jt<»'**  goods    with     any   agent     enr 
trusted  with  their  possession, 
■A''         OFl;o' whom  the   same   haye 
been  "consigned,  and  may  re- 
ceive   the    same    from    such 
agent  and  pay  him  the  prioe 
th^eof,    and    such    contract 
and  payment  is  binding  upon 
the  owner  of  the  goods,  not- 
wtthsfanding^The    purchaser 
has    notice    that    he    is    con- 
tracting only  with  g,n  agent. 
1740.  Any  agent  entrusted 
with  the  possession  otgoods, 
or  of  the  documents  of  title 
thereto,  is  deemed  the  owner 
thereof    for     the     following 
purposes,  that  is  to  say: 

1.  To  make  a  _sale_or_con- 
tract,  as  mentioned  in  the 
last  preceding  article; 


2.  To  entitle  the  consignee 
of  goods  consigned  by  such 
agent,  toTa  lien  thereon  for 
any  money  qil  negotiable 
security  advanced  or  given 
by  him  to  or  for  the  use  of 
such  agent,  or  received  for 
him  by  such  agent  for  the 
use  of  the  consignee,  in  like 
manner  as  if  such  agent  were 
the  true  owner  of  the  goods; 

3.  To  give  validity  to  any 
contract^  or  agreement^  by- 
way ofjpledge,  lien  ox^jbcux; 
ity,  made  in  good  faith  with 
s"uch  agent,  as  well  for  an 
original  loan,  advance  or  pay- 
ment made  upon  the  security 
of  the  goods  or  documents,  as 
for  any  other  or  continuing 
advance  in  respect  thereof; 

4.  To  make  such  contract 
binding  upon  the  owner  of 
the  goods  and  all  other  per- 
soris~inferested  thereiny^not- 
withstanding  the  person 
claiming  such  pledge  or  lien 
had  notice  that  he  was  con- 
tracting only  with  an  agent. 
—  C.  2001    $  4. 

1741.  In  case  any  person 
having  a  *^alid  lien  and 
security  on  any  goods  or 
documents  of  title  or  nego- 
tiable security,  in  respect  of 
a  previous  advance  upon  a 
contract  with  an  agent,  gives, 
up  the  same  to  such  agent, 
upoii  a  contract  for  tTbe 
pledge,  lien_  or  security"  of 
6fh"er  goods^  or  of  another 
dociimenl^or  security,  by^uch 
agent  delivered  to  him  in  ex- 
change, to  be  held  upon  the 
same  lien  as  the  goods,  docu- 
ment or  security  so  given  up. 
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then,  such  new  contract,  if 
in  good  faith,  is  deemed  a 
valid  contract,  made  in  con- 
sideration of  a  present  ad- 
vance in  money,  within  the 
provisions  of  this  chapter, 
but  the  lien  acquired  under 
such  new  contract,  on  the 
goods,  document  or  security, 
deposFEecC  in  exchange,  can- 
not exceed  the  value  of  the 
goods,  (^ocnmenli'nr  security, 
so  delivered  up  and  exchang- 
ed:  

1742.  Such  contracts  ,only 
are  valid  as  are  mentioned 
in  this  chapter,  and  such 
loans,  advances  and  ex- 
changes only  are  valid  ^s 
are  made  in  good  faith  and 
without  notice  that  the 
ayent  making  the  same  has 
no  authority  so  to  do.  or_ 
that  he  is  acting  in  bad 
faith  against  the  owner  of 
the  goods. 

1743.  Loans,  advances  and 
exchanges  in  good  faith, 
tHfiagEjnade  with  notice  of 
the_  agent  not  being  the 
owner,  but  without  notice  of 
his  acting  without  authority, 
biaid^"he  owner  and  all  other 
persons  interested  in  the 
goods,  documents  or  security, 
as  the  case  may  be. 

1744.  No_antecedent  debt 

with  the~possessioii  of ~g00^s 
or  the  documents  of  title 
thereto,  can  be  the  subject 
of  any  lien  or  pledge^ofsuch 
goods  or  documents,  nor  can 
ithe  agent  for  any  puTpose 
relating  to  such  goods  deviate 
from   the   orders   or  author- 


ity received   from   his   prin- 
cipal. 

1745.  Bills  of  lading,  ware- 
house-keepePs  or  wharfing- 
er"*8  reeei_Bt3  or  orders  for 
delivery  of  goods,  bills  of  in- 
spection of  potash  or  pearl- 
ash,  and  all  other  documents 
used  in  the  ordinary  course 
of  business,  as  proof  of  the 
possession  or  control  of 
goods,  or  purporting  to  au- 
thorize, eitjier__by— endorse- 
ment  or  by  delivery,  the  pos- 
sessor of  any  such  document 
to  transfer  or  receive  ^oods 
thereby  ^represented.  are 
deemed  documents  ^  title 
witMS'the  provisions  of  this 
chapter. 

1746.  Any  agent  possessed 
of  any  ^3jocument_of  title, 
whether  derived~lmmediate- 
ly  from^  The  owner  of  the 
goods,  or  obtained  by  reason 
of^  the  agent  liaving  been 
entrusfed  with  the  possession 
of  the  goods,  or  of  any  docu- 
ment of  title  thereto,  is 
djeemed  to  be  entrusted  with 
tEe~pos3ession  ^f  the  jgoods 
represented  by  su^  docu- 
ment ol^title. 

1747.  Any  contract  pledg- 
ing^ or  giving  a  Hen  upon 
any2  dociiment  of  title,  ~is 
deemeJ  a  pledge  of  and  lien 
upon  the  goods  to  w^ich  iJ 
relates,  and  the  agent  is 
deemed  the  possessor  of  the 
goods  or  documents  of  title, 
whether  the  same  be  in  his 
actual  custody  or  be  held  by 
any  other  person  for  him  or 
subject  to  his  control. 

1748.  When  a  loan  or  ad- 
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vance  is  made  in  good  faith, 
to  an  agent  entrusted  with 
and  in  possession  of  goo^s  or 
documents  of  title,  on~the 
faith  of  any  contract  in 
writing  to  oonsignj  "deposit," 
transfer  or  deliver  _8uch 
goods,  or  doeumeiuts  of  title, 
and  the  same  are  actually 
rccerved  by  the  person  mak- 
ing the  loan  or  advance,  ei- 
ther ^t  the  time  of  the  con- 
tract or  at  a  time  subsequent 
thereto,  without  notice  that 
the  agent  is  not  authorized 
to  make  the  pledge  or  secur- 
ity, such  loan  qr^dyange  is 
deemed"a  loan^^or  advance 
upon  the  security  of  the 
goods  or  documents  of  title 
within  the  provisions  of  this 
chapter. 

1749.  Every  contract,  whe- 
ther  made'  directly  Ijyltl&  tlie 

agent or     with    a    clerk_or 

other  person  on  his  behalf,  is 
deemect  a  contract  with  such 
agent. 

1750.  Every  payment,  whe- 
ther made  by  money,  bill  of 
exchange  or  other  negotiable 
security,  is  deemed  an  ad- 
vance within~tTie  provisions 
of  this  chapter, 

1751.  Every  agent  in  pos- 
session of  goods  or  docu- 
ments as  aforesaid  is  for  the 
purposes  of  this  chapter 
taken  to  be  entrusted  there- 
with  by  tTie  owner,  unless  the 
contrary  is  shewn  in  ev- 
idence. 

1752.  Nothing  contained  in 
this  chapter  lessens  or  af- 
fects the  civil  responsibility 
of  the  agent  for  the  breach 


of  any  obligation,  or  the  non- 
fulfilment  of  his  orders  or 
authority. 

1753.  Notwithstanding  any 
of  the  foregoing  articles,  the 
owner  may  j;edeem  any  goods 
or  documents  onille  pledged, 
as  aforesardraf "any  timeTje; 

fore    the    same havebeen 

sold,  upon  Tepayinenf  of  the 
amount  of  "tlie  lien  there"on, 
bY~  restorattoh'  of  the  seeur- 
ities  in  respect  of  which  the 
lien  exists,  and  upon  pay- 
ment or  satisfaction  to  the 
agent,  of  any  sum  of  money 
for  or  in  respect  of  which 
such  agent  is  entitled  >to  re- 
tain the  goods  or  documents 
by  way  of  lien  against  such 
owner;  or  he^may  recover 
from  the  person  wrtBT  whom 
any  goods  or  documents  have 
been  pledged,  or  who  haSTiny 
lien  thereon,  any  balance  or 
sum  of  money  remaining  in 
his  ^nds  as  the  produee~~of 
tEe  sale  of  the  goods,  affer 
deducting  the  amounf  of  the 
lien  under  the  contract. 

1754.  In  case  of  the  bank- 
ruptcy of  any  agent,  and  in 
ca55^  the  owner  of  the^goods 
redeem  the  same,  he  is  Eeld, 
in'respect  of  the  sum  paidT)y 
hini  on  aceouB^t  of  the  agent 
for  such  redemption,  to  have 
paid  the  same  for  the  use__of 
sucTi  agent  before  his  bank- 
ruptcy, or  in_case  the  goods 
h^rve  not  been  so  ^ed65me3, 
the^OWlier  13  deemed  a  credi- 
tirr~vt  tBF  agent  for  the 
value  of  the  goods~so  pledg- 
ed  at  the  Lime  of  the  pledge, 
and- may  in  either  case  claim 
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or  set  off  the  sum  so  paid,  or 
the  value  of  such  goods  as 
the  case  may  be. 

CHAPTER  SIXTH. 

OF    THB    TEBMINATION    OF 
MANDATE. 

1755.  Mandate  terminates: 

1.  By  revocation; 

2.  By  the  renunciation  of 
the  mandatary; 

3.  By  the  natural  death  of 
the  mandator  or  mandatary; 
6  Ed.  VII.,  c.  38,  s.  2. 

4.  By  interdiction^  bank- 
ruptcy, or  other  change  in 
the  condition  of  either  party 
by  which  hjs  civil  capacity 
is  affected; 

5.  By  the  cessation  of  au- 
thority in  the  mandator; 

6.  By  the  accomplishment 
of  the  businessor  the  expira- 
tion of  the  time  for  which 
the  mandate  is  given ; 

7.  By  other  causes  of  ex- 
tinction common  to  obliga- 
tijms.  —  N.  2003. 

1756.  The  mandator  may  at 
any  time  revoke  Fhe  man- 
date,  and  oblige" the  manda- 
tary to  return  to  him  the 
proeuratii?n,  if  it  be  an  or- 
iginal instrument.  —  N.  2004. 

1757.  The  appointment  of 
a  ^ew  mandatary  for  the 
samel^usiness  has  the  effect 
of  a^  revocation  of  the  first 
appointment  from  Ihe  day  on 
wMcE^jEe  former  mandatary 


has  been  notified  of  the  new 
appointment.  —  N.  20067 

1758.  If  notice  of  the  revo- 
cation be  given  to  the  man- 
datary alone,  it  does  not  af- 
f  ect '  third  person^  who  in 
ignorance  of  it  have  con- 
tracted with  the  mandatary, 
saving  to  the  mandator  Tis 
right  against  the  latter.  — 
N.  2005.  —  C.  1728. 

1759.  The  mandatary  may 
renounce  the  mandate  after 
acceptance,  on  giving  due 
notice  to  the  mandator.  But 
if  such  renunciation  be  in- 
jurious  to  the  latter,  _the 
mandatary  is  answerable  in 
daniages,  unless  there  is  a 
reasonawe  cause  for  t^e  re- 
nunciaUon.TTliTie  mandatary 
be  acting  for  a  valuable  con- 
sideration he  is  liable  ac- 
cording to  the  general  rules 
relating  to  the  inexecution  of 
obligations.  —  N.  2007. 

1760.  Acts  of  the  manda- 
tary, done^  in  ignorance  of 
the  death  of  jthe  mandator 
or  other  cause  whereby  the 
mandate  is  extinguished,  are 
valid.  —  N.  2008.  —  C.  1721. 

1761.  The  legal  represen- 
tatives  of  the  mandatary,hav- 
ing'a  knowledg^of  the  man- 
date and  not  being  incapac- 
itated by  minorUj^  or  other- 
wise, are  bound  to  give  "no- 
tice of  his  (Teatli  to  the  man- 
dator  and  to  do,  in  business 


""  "">  '"  "" 


already  begun,  whatever  is 
immediately  necessary  to  pro- 
tect the  latter  from  loss.  — 
IJ.'SOIO. 
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GENEBAL  PROVISIONS. 

1762.  Loans  are  of  two 
kinds: 

1.  T'^e  loan  of  things  which 
may  be  used  without  being 
destroyed,  caHeJ" loan  for  use 
(commodatum)  ; 

2.  The  loan  of  things  which 
are  cflnsumed  by  tiie_  use 
made  of  them,  called  loan  for 
consumption    (mutuum). — N. 

W!i: 

CHAPTER  FIRST. 

OF  LOAN  FOR  USE   (COMHOSA- 
TUM). 

SECTION  I. 

QENERAL   PROVISIONS. 

1763.  Loan  for  use  is  a 
contract  by  which  one  party, 
called  the  lender,  gives  to 
another,  called  the  borrower, 
a  thing  to  be  used  by  the 
latter  gratuitously  for  a 
time,  and  then  fo^  be  return- 
ed by  him  to  the  former.  — 
N.  1875,  1876. 

1764.  The  leadfir-xisatiiuies 
tob^jjieowner  of  the  thing 
lent:^-^!0^77. 

1765.  Every  thing  may  be 
loaned  for  use  which  may  be 
the  object  of  the  contract  of 


or  hire.  —  N.  1878.  — • 
C.  1605,  1606. 

SECTION  n. 

OF   THE   OBLIGATIONS   OF   THE 
BORROWER. 

1766.  [The  borrower  is 
bound  to  bestow  the  care  of 
a  prudent  administrator  in 
the  safe-keeping  and  preser- 
vation of  the  thing  loaned.] 

He  cannot  apply  the  thing 
to  any  other  use  than  that 
for  which  it  is  intended  by 
its  nature  or  by  agreement. 
—  N.  1880. 

1767.  If  the  borrower  apply 
the  thing  to  any  other  use 
than  that  for  which  it  is  in- 
tended, or  use  it  for  a  longer 
time  than  is  agreed  upon,  he 
is  liable  for  the  loss  of  it 
arising  even  from  a  fortui- 
tous event.  —  N.  1881. 

1768.  If  the  thing  lent  be 
lost  by  a  fortuitous  event 
from  which  the  borrower 
might  have  preserved  it  by 
using  his  own,  or  if  being 
unable  to  save  both  things 
he  prefer  to  save  his  own,  he 
is  liable  for  the  loss.  —  N. 
1882. 

1769.  If  the  thing  deterior- 
ate by  the  use  alone  for 
which  it  is  lent  and  without 
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fault  on  the  part  of  the  bor- 
rower, he  is  not  liable  for  the 
deterioration.  —  N.  1884. 

1770.  The  borrower  cannot 
retain  the  thing  lent  for  a 
debt  due  to  him  by  the  len- 
der, unless  such  debt  is  for 
expenses  necessarily  incurred 
in  the  preservation  of  the 
thing.  —  N.  1885.  —  C.  1775, 
2001.  'l^r  -^vf, 

1771.  If  in  order  to  use  the 
thing  the  borrower  have  in- 
curred expense,  he  is  not  en- 
titled to  recover  it  from  the 
lender.  —  N.  1886. 

1772.  If  several  persons 
conjointly  borrow  the  same 
thing,  they  are  jointly  and 
severally  obliged  toward  the 
lender.  —  N.  1887. 

SECTION  m. 

OF  THB  OBLIGATIONS  OF  THK 
LENDEB. 

1773.  The  lender  cannot 
take  back  the  thing,  or  dis- 
turb the  borrower  in  the 
proper  use  of  it,  until  after 
the  expiration  of  the  term 
agreed  upon,  or,  if  there  be 
no  agreement,  until  after  the 
thing  has  been  used  for  the 
purpose  for  which  it  was 
borrowed;  subject  neverthe- 
less to  the  exception  declared 
in  the  next  following  article. 
—  N.  1888. 

1774.  If  before  the  expira- 
tion of  the  term,  or,  if  no 
term  have  been  agreed  upon, 
before  the  borrower  has 
completed  his  use  of  the 
thing,    there    occur    to    the 


lender  a  pressing  and  un- 
foreseen need  of  it,  the  court 
may,  according  to  the  cir- 
cumstances, oblige  the  bor- 
rower to  restore  it  to  him. — 
N.  1889. 

1775.  If  during  the  con- 
tinuance of  the  loan  the  bor- 
rower be  obliged,  for  the 
preservation  of  the  thing 
lent,  to  incur  any  extraor- 
dinary and  necessary  ex- 
pense, of  so  urgent  a  nature 
that  he  cannot  notify  the 
lender,  the  latter  is  bound  to 
reimburse  it  to  him.  —  N. 
1890.  —  C.  1770. 

1776.  When  the  thing  lent 
has  defects  which  cause  in- 
jury to  the  person  using  it, 
the  lender  is  responsible  if  he 
knew  the  defects  and  did  not 
make  them  known  to  the  bor- 
rower. —  N.  1891. 

CHAPTER  SECOND. 

OF    LOAN    FOR    CONSITMPTION 
(MTTTTTOM). 

SECTION  I. 

GENERAL    PROVISIONS. 

1777.  Loan  for  consump- 
tion is  a  contract  by  which 
the  lender  gives  the  borrow- 
er a  certain  quantity  of 
tbifi^  which  are  consumed 
by.  the  use  made  of  them, 
ua^erj^e"  obligation  by  the 
latter  tOLJieturn  a  Hke  quan- 
tity of  things  of  the  same 
yBi_andquality.  —  N.  1892. 

1778.  By  loan  for  consump- 
tion  the    borrower   becomes 
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owner  of  the  thing  lent,  and 
the  loss  of  it  falls  upon  him. 
—  N.  1893. 

1779.  The  obligation  which 
results  from  a  loan  in  money 
is  for  the  numerical  sum  re- 
ceived. 

If  there  be  an  iijcrease  or 
diminution  in  the  value  of 
fHeneurfency  before  the  time 
of  the  payment,  the  borrow- 
er is  obliged  to  return  the 
numerical  sum  lent,  and  only 
that  sum,  in  money  current 
at  tlie  time  of 'payment.  — 
N-:  1895. 

1780.  If  the  loan  be  in  bul- 
lion or  of  provisions,  the  bor- 
rower is  obliged  to  return 
the  same  quantity  and  quali- 
ty as  he  has  received  and 
nothing  more,  whatever  may 
be  the  increase  or  diminu- 
tion of  the  price  of  them.  — 
N.  1896,  1897. 

SECTION  n. 

OF  THE  OBLIGATIONS  OF  THE 
LENDER. 

1781.  In  making  a  loan  for 
consumption  the  lender  must 
have  the  right  to  alienate 
the  thing  loaned,  and  he  is 
subject  to  the  obligations 
declared  in  article  1776,  re- 
lating to  loan  for  use.  —  N. 
1898. 

SECTION  m. 

OF   THE   OBLIGATIONS   OF   THE 
BORROWER. 

1782.  The  borrower  is 
obliged  to  return  for  the 
things  lent  a  like  quantity  of 


other  things  of  the  same 
kind  and  quality,  at  the  time 
agreed  upon. — N.  1899,  1902. 

1783.  If  there  be  no  agree- 
ment by  which  the  time  for 
the  return  can  be  determin- 
ed, it  is  fixed  by  the  court 
according  to  circumstances. 
—  N.  1900,  1901. 

1784.  If  the  borrower 
make  default  of  satisfying 
the  obligation  to  return 
things  lent,  he  is  bound  at 
the  option  of  the  lender  to 
pay  the  value  which  they 
bore  at  the  time  and  place 
a.t  which,  according  to  the 
agreement,  the  return  was  to 
be  made; 

If  the  time  and  place  of 
the  return  be  not  agreed 
upon,  payment  must  be  made 
of  the  value  which  the  things 
bore  at  the  time  and  place 
of  the  borrower  being  put  in 
default; 

With  interest  in  both  cases 
from  the  default.  —  N.  1903, 
1904,  u  iT  X 

CHAPTEE  THIED. 

OF    LOAN  tJPON    INTEREST. 

1785.  Interest  upon  loans 
is  either  legal  or  conven- 
tional. 

The  rate  of  legal  interest 
is  fixed  by  law  at  5  per  cent, 
yearly.  —  63-4  V.,  Ca.,  e.  29. 

The  rate  of  conventional 
interest  may  be  fixed  by 
agreement  between  the  par- 
ties, with  the  exception; 

1.  Of  certain  corporations 
mentioned  in  the  Uiw  respect- 
ing interest,  which  cannot  re- 
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ceive  more  than  the  rate  per 
cent,  therein  mentioned; 

2.  Of  certain  other  corpora- 
tions, which  are  limited  as 
to  the  rate  of  interest  by 
special  acts; 

3.  Of  banks,  which  are  not 
subject  to  any  penalties  for 
usury,  but  which  cannot  re- 
cover more  than  seven  per 
cent.  —  E.  S.  Q.,  6240;  E.  S. 
C,  c.  127,  and  amendments. 
—  Banking  Act,  53  V.,  Ca., 
c.  31,  and  amendments  of 
1900.*  —  N.  1907.   .  »a  7  7  - .  oi « 

1786.  An  acquittance  for 
the  principal  debt  creates  a 
presumption  of  payment  of 
the  interest,  unless  there  is 
a  reserve  of  the  latter.  —  N. 
1908. 

CHAPTEE  FOUETH. 

OF  CONSTITUTION  OF  KENT. 

1787.  Constitution  of  rent 
is  a  contract  by  which  par- 
ties agree  that  yearly  interest 
shall  be  paid  by  one  of  them 
upon  a  sum  of  money  due 
to  the  other  or  furnished  by 
him,  to  remain  permanently 
in  the  hands  of  the  former 
as  a  capital  of  which  pay- 
ment shall  not  be  demanded 
by  the  party  furnishing  it, 
except  as  hereinafter  provid- 
ed. 

It  is  subject  with  respect 
to  the  rate  of  interest  to  the 
same  rules  as  loans  upon  in- 
terest. —  N.  19D9.  —  C.  388 
et  s. 


1788.  Coastitution  of  rent 
may  likewise  be  made  by 
gift  or  will. 

1789.  Eents  may  be  con- 
stituted either  in  perpetuity 
or  for  a  term.  "When  con- 
stituted in  perpetuity  they 
are  essentially  redeemable 
by  the  debtor;  subject  to  the 
provisions  contained  in  ar- 
ticles 390,  391  and  392.  — 
N.  1910,  1911.  —  C.  2248. 

1790.  The  capital  of  a  rent 
constituted  in  perpetuity 
may  be  demanded: 

1.  When  the  debtor  of  it 
fails  to  furnish  and  maintain 
the  security  to  which  he  is 
obliged  by  the  contract; 

2.  "When  the  debtor  be- 
comes bankrupt  or  insolvent; 

3.  In  the  cases  provided  in 
articles  390,  391  and  392.  — 
N.  1912,  1913. 

1791.  The  rules  concerning 
the  prescription  of  arrears  of 
constituted  rents  are  contain- 
ed in  the  title  Of  Prescrip- 
tion. —  C.  2250. 

1792.  The  creditor  of  a 
constituted  rent  secured  by 
the  privilege  and  hypothec 
of  a  vendor  has  a  right  to 
demand  that  the  sale  under 
execution  of  property  upon 
which  such  privilege  and 
hypothec  exists  shaU  be 
made  subject  to  the  rent.  — 
C.  1593  et  8.  —  P.  724. 

1793.  The  rules  concerning 
life-rents  are  declared  under 
the  title  Of  Idfe-Rents. 


»  Tidf  60-1  "V.,  Ca.,  c.  8  amended  by  63-4  V.,  c.  29. 
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TITLE    TENTH 

OF  DEPOSIT. 


1794.  There  are  two  kinds 
of  deposit;  simple  deposit, 
and   sequestration. — 'N.   1916. 

CHAPTER  FIEST. 

» 

OF    SIMPLE    DEPOSIT. 

SECTION  I. 

GENERAIi     PROVISIONS. 

1795.  It  is  of  the  essence 
of  simple  deposit  that  it  be 
gratuitous.  —  N.  1917. 

1796.  Moveable  property 
only  can  be  the  object  of 
simple  deposit.  —  N.  1918. 

1797.  Delivery  is  essential 
to  the  formation  of  the  con- 
tract of  deposit. 

The  delivery  is  sufficient 
when  the  depositary  is  al- 
ready in  possession,  under 
any  other  title,  of  th©  thing 
which  is  the  object  of  the 
deposit.  —  N.  1919. 

1798.  Simple  deposit  is 
either  voluntary  or  necessary. 
—  N.  1920. 

SECTION  n. 

OF    VOLUNTARY   DEPOSIT, 

1799.  Voluntary  deposit  is 
that  which   is  made  by  th© 


mutual  consent  of  the  party 
making  and  of  the  party  re- 
ceiving it.  —  N.  1921. 

1800.  Voluntary  deposit 
can  take  place  only  between 
persons  capable  of  contract- 
ing. 

Nevertheless  if  a  person 
capable  of  contracting  ac- 
cept a  deposit  mad©  by  a 
person  incapable,  he  is  liable 
to  all  the  obligations  of  a 
depositary;  which  obligations 
may  b©  enforced  against 
him  by  the  tutor  or  other  ad- 
ministrator of  th©  incapable 
person.  —  N.  1925. 

1801.  If  the  deposit  hav© 
been  made  with  a  person  in- 
capable of  contracting,  the 
party  making  it  has  a  right 
to  revendicate  the  thing 
deposited,  so  long  as  it  re- 
mains in  the  hands  of  the 
former,  and  afterwards  a 
right  to  demand  the  value  of 
the  thing  in  so  far  as  it  has 
been  profitable  to  the  depo- 
sitary. —  N.  1926. 

SECTION  III. 

OF   THE    OBLIGATIONS  OF  THE 
DEPOSITARY. 

1802.  [The  depositary  is 
bound  to  apply  in  the  keep- 
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ing  of  the  thing  deposited 
the  care  of  a  prudent  admin- 
istrator.] —  N.  1927,  1928. 

1803.  The  depositary  has  no 
right  to  use  the  thing  depos- 
ited without  the  permission 
of  the  depositor.  —  N.  1930. 

1804.  The  depositary  is 
bound  to  restore  the  identical 
thing  which  he  has  received 

n  deposit. 

If  the  thing  have  been 
taken  from  him  by  irresis- 
tible force  and  something 
given  in  exchange  for  it,  he 
is  bound  to  restore  whatever 
he  has  received  in  exchange. 
—  N.  1932,  1934. 

1805.  The  depositary  is 
only  held  to  restore  the 
thing  deposited,  or  such  por- 
tion of  it  as  remains,  in  the 
condition  in  which  it  is  at 
the  time  of  restoration.  Dete- 
riorations not  caused  by  his 
fault  fall  upon  depositor.  — 
N.  1933. 

1806.  The  heir  or  other 
legal  representative  of  the 
depositary  who  sells  the 
thing  deposited,  in  good  faith 
and  in  ignorance  of  the  de- 
posit, is  held  only  to  restore 
the  price  received  for  it,  or 
to  transfer  his  right  against 
the  buyer  if  the  price  have 
not  been  paid.  —  N.  1935. 

1807.  The  depositary  is 
bound  to  restore  any  profits 
received  by  him  from  the 
thing  deposited. 

He  is  not  bound  to  i>ay  in- 
terest on  money  deposited 
unless  he  is  in  default  of  re- 
storing it.  —  N.  1936. 

1808.  The  depositary  can- 


not exact  from  the  depositor 
proof  that  he  is  owner  of  the 
thing  deposited.  —  N.  1938. 

1809.  The  restoration  of 
the  thing  deposited  must  be 
made  at  the  place  agreed 
ujwn,  and  the  cost  of  con- 
veying it  there  is  borne  by 
the  depositor. 

If  no  place  be  agreed  upon, 
the  restoration  must  be  made 
at  the  place  where  the  thing 
is.  —  N.  1942,  1943. 

1810.  The  depositary  is 
obliged  to  restore  the  thing 
to  the  depositor  whenever  it 
is  demanded,  although  the 
delay  for  its  restoration  may 
have  been  fixed  by  the  con- 
tract, unless  he  is  prevented 
from  so  doing  by  reason  of 
an  attachment,  or  opposition, 
or  other  legal  hindrance,  or 
has  a  right  of  retention  of 
the  thing,  as  declared  in  ar- 
ticle 1812.  —  N.  1944.  —  C. 
2203. 

1811.  All  the  obligations  of 
the  depositary  cease  if  he 
establish  that  he  is  owner  of 
the  thing  deposited.  —  N. 
1946. 

SECTION  IV. 

OF   THE   OBLIGATIONS   OF   THE 
DEPOSITOR. 

1812.  The  depositor  is 
bound  to  reimburse  the  depos- 
itary for  the  expenses  in- 
curred by  the  latter  in  the 
preservation  and  care  of  the 
thing,  and  to  indemnify  him 
for  all  losses  that  the  deposit 
may  have  caused  to  him. 
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The  depositary  has  a  right 
to  retain  the  thing  deposited 
until  such  expenses  and 
losses  are  paid  to  him.  —  N. 
1947,  1948.  —  C.  2001.    .Toy 

SECTION  V, 
OF   NECESSARY   DEPOSIT. 

1813.  Necessary  deposit  is 
that  which  takes  place  un- 
der an  unforseen  and  press- 
ing necessity  arising  from 
accident  or  irresistible  force, 
as  in  case  of  fire,  shipwreck, 
pillage  or  other  sudden  cal- 
amitj^  It  is,  in  other  re- 
spects, subject  to  the  same 
rules  as  voluntary  deposit, 
with  the  exception  of  the 
mode  of  proof.  —  N.  1949, 
1950.  —  C.  1233  $  4. 
.  1814.  Keepers  of  Jnns,  of 
'•^  boarding-houses  and  of  tav- 
erns, are  responsible  as  depos- 
itaries  for  the  things 
brought  by  travellers  who 
lodge  in  their  houses. 

The  deposit  of  sueh-tliiugs 
is  considered  a  necessary  de- 
posit.  —  N.  1952. 
_1S15.  The  persons  mention- 
ed in  the  last  preceding  ar- 
ticle are  responsible '^if  the 
things  be  stolen  or  daxoaged 
by  their  servants  or  agents, 
orTby  strangers  coming  and 
going  in  the  house,  but  are 
not  liable  to  make  good  to 
any  guest,  any  theft  of,  or 
injury  to  goods  or  property 
brought  to  their  houses, ''not 
being  a  horse  jor  other  liv^ 
animal,  or  any  gear_j^per- 
taining  thereto,  or  any  car- 
"-^?i_^*°-^   greater   amount 


than  the  sum  of  two  hundred 
dollars,  except  in  the  follow- 
ing cases: 

1.  Where  such  goods  or 
property  have  been  stolen, 
lost,  or  injured  through  their 
wilful  act,  default,  or  ne- 
glect, or  of  any  servant  in 
their  employ; 

2.  Where  such  gooda.  or 
property  have  been  deposit- 
ed expressly  for  safe  custody 
with  them. 

Provided  always,  that,  in 
•case  of  such  deposit,  isuch 
persons  may,  if  they  think 
fit,  require,  as  a  condition  of 
liability,  that  such  goods  or 
property  be  deposited  in  a 
box  or  other  receptacle  fast- 
ened and  sealed  by  the  per- 
son depositing  the  same. 

If  any  such  persons  refuse 
to  receive  for  safe  custody, 
any  goods  or  property  of 
their  guests,  or  if  any  such 
guest,  through  any  default 
of  such  person,  be  unable  to 
deposit  such  goods  or  proper- 
ty, "sucB  persons  are  not  en- 
titled to  the  benefit  of  this 
article,  in  respect  of  such 
goods  or  property. 

Such  persons  must  cause  to 
be  kept  conspicuously  posted 
in  the  office  and  public 
rooms,  and  in  every  Tjed- 
room  in  tbeir  establishments, 
a  copy  of  this  article,  print- 
ed in  plain  type;  and  they 
are  entitled  to  the  benefit  of 
its  provisions  in  respect  of 
such  goods  or  property  only 
as  are  brought  to  their  estab- 
lishment while  such  copy  is 
so  posted. 


283 


OF  DEPOSIT. 


Such  persons  are  not  re- 
sponsible if  ^he  theft  ISe 
committed  by'^orce  of  arms 
or  the  damage  be  caused  by 
*i  irresistible  force;  'hor  are 
they  responsible  if  it  be 
proved  that  the  loss  or  dam- 
age is  caused  by  a  stranger 
and  has  arisen  from  neglect 
or  carelessness  on  the  part  of 
the  person  claiming.  —  E.  S. 
Q.,  5818.  —  N.  1953,  1954.  — 
C.  1672. 

1816.  The  rules  declared  in 
article_^  1677,  subject  to  the 
provisions  of  the  preceding 
article,  apply  also  to  the 
liability  of  keepers  of  inns, 
boarding-houses  and  taverns 
and  as  regards  the  oatk-to 
be  offered.  —  Id.  5819.  —  P. 
372. 

SECTION  V    (a). 

OF  THE  LIEN  OF  INNKEEPERS 
UPON  THE  GOODS  OF  THEIR 
GUESTS. 

1816a.  Persons  keeping  a 
hotel,  inUj^  tavern,  public 
house  or  ot¥er  place  of  re- 
freshment, and  boarding- 
house  keepers  and  lodging- 
house  keepers  have  a  lien  on 
the  baggage  and  property  of 
their     guests,     boarders,"   or 

lodgers,     for    the    value or 

price  of  any  food  or  accom- 
modation furnished  to  them. 

They  have,  in  addition  to 
all  other  remedies,  the  right, 
'-J  in  case  the  amount  remains 
unpaid  for  three  months^  to 
sell  suc"h  baggage  and"  prop- 
erty "by  pubnc  auction,  on 
giving  one^  week's  notice  of 


such  intended  sale,  by  ad- 
vertisement in  a  newspaper 
published  in  the  municipality 
in  which  such  hotel,  inn, 
tavern,  public  house,  pilace  oi 
refreshment,  boarding-house, 
or  lodging-house,  is  situaie, 
or  in  case  there  is  no  news- 
paper published  in  such 
municipality,  in  a  newspaper 
published  nearest  thereto. 

The  notice  must  state  the 
name  of  the  guest,  boarder 
or  lodger,  the  amount  of  his 
indebtedness,  a  description  of 
the  baggage  or  other  "prop- 
erty to  be  sold,  the  tirne_and 
pdace  of  sale,  and  the  name 
of  the  auctioneer. 

After"  such^^sale,  such  inn- 
keeper, hotel-keeper,  board-  ,. 
ing-house  keeper  or  lodging-  ^-^ 
house  keeper  may  apply 
the  proceeds  of  such  saJein 
payment  of  the  amount  due 
ttrhim,  and  the  costs  of  such 
advertising  and  sale,  and 
must  pay  the  surplus  (if  any) 
to  the  person  entitled  thereto 
on  application  being  made 
by  him  therefor.  —  Id.  5820. 

—  N".-2T02:—  C.  2001. 

CHAPTER  SECOND. 

OF  SEQUESTRATION. 

1817.  Sequestration  is  ei- 
ther conventional  or  judicial. 

—  N.  1955. 

SECTION  I. 

OF      CONVENTIONAL      SEQUES- 
TRATION. 

1818.  Conventional  seques- 
tration is  the  deposit  made 
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by  two  or  more  persons  of  a 
thing  in  dispute,  in  the 
hands  of  a  third  person  who 
obliges  himself  to  restore  it 
after  the  termination  of  the 
contest,  to  the  person  to 
whom  it  may  be  adjudged. — 
N.  1956. 

1819.  Sequestration  is  not 
essentially  gratuitous.  It  is 
in  other  respects  subject  to 
the  rules  generally  appdieable 
to  simple  deposit,  when  these 
are  not  inconsistent  with  the 
articles  of  this  chapter.  — 
N.  1957,  1958. 

1820.  Sequestration  may 
have  for  its  object  immove- 
able sCs  well  as  moveable 
property.  —  N.  1959. 

1821.  The  sequestrator  can- 
not be  discharged  until  the 
termination  of  the  contesta- 
tion, unless  it  is  by  the  con- 
sent of  aM  the  parties  inter- 
ested, or  by  the  court  for 
sufficient  cause.  —  N.  1960. 

1822.  When  the  sequestra- 
tion is  not  gratuitous  it  is 
assimilated  to  the  contract  of 
lease  and  hire,  and  the  obli- 
gations of  the  sequestrator 
for  the  safe-keeping  of  the 
thing  are  the  same  as  those 
of  the  lessee. 

SECTION  II. 
OF   JUDICIAL   SEQUESTRATION. 

1823.  Sequestration  or  de- 
posit may  take  place  by 
judicial  authority: 

1.  Of  moveable  property 
seized   under   process   of   at- 


tachment or  taken  in  execu- 
tion of  a  judgment; 

2.  Of  money  or  other  things 
tendered  and  deposited  by  a 
debtor  in  a  suit  pending; 

3.  The  court  or  the  judge 
u/pon  application  by  the  in- 
terested party  may,  accord- 
ing to  circumstances,  order 
the  sequestration  of  a  thing, 
moveable  or  immoveable, 
concerning  the  property  or 
possession  of  which  two  or 
more  persons  are  in  litiga- 
tion. —  N.  1961.  —  60  v.,  c. 
50,  s.  27.  —  P.  680,  713,  800, 
864,  951.  ^ 

1824.  The  sequestration 
may  also  take  place  by 
judicial  authority  in  the  fol- 
lowing cases  specified  in  this 
code: 

1.  When  the  usufructuary 
cannot  give  security  as  speci- 
fied in  article  465. 

2.  When  the  substitute  is 
put  in  possession  under  ar- 
ticle 955. 

1825.  The  guardian  or  se- 
questrator appointed  by 
judicial  authority  is  bound 
to  apply  to  the  safe-keeping 
of  the  things  seized  the  care 
of  a  prudent  administrator. 

He  is  subject  to  the  duties 
and  obligations  imposed  upon 
the  guardians  in  seizures  un- 
der execution.  —  60  V.,  c.  50, 
s.  28. 

He  is  bound  to  produce 
the  things  either  for  the  pur- 
pose of  being  sold  in  due 
course     of    law     or     to     be 


'  Vide  5183a,  5183b,  5183c,  5183d,  5183e  of  R.  S.  Q.,  as  re- 
placed 50  v..  c.  3,  and  60  V.,  c.  44;  these  articles  relate  to  the 
sequestration  of  certain  railways. 
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delivered  to  the  party  entitl- 
ed to  them  under  the  judg- 
ment of  the  court. 

He  is  also  bound  to  render 
an  account  of  his  administra- 
tion when  judgment  is  ren- 
dered in  the  cause,  and  as 
often  as  is  ordered  by  the 
court  or  the  judge  during  its 
pendency. 

He  is  entitled  to  be  paid, 
by  the  party  seizing,  such 
compensation  as  is  fixed  by 
law  or  by  the  court  or  the 
judge,  unless  he  has  been 
prevented  by  the  party  on 
whom  the  seizure  is  made. — 
N.  1962.  —  60  v.,  c.  50,  s.  28. 

1825a.  If  among  the  things 
sequestrated  some  are  con- 
sumable or  perishable,  the 
sequestrator  may  cause  them 
to  be  sold,  upon  observing 
the  formalities  prescribed 
for  the  sale  of  moveable 
property  under  execution.  — 
60  v.,  c.  50,  6.  29. 

1825&.  If  the  thing  seques- 
trated consist  in  a  right  of 
enjoyment,  the  sequestrator, 
if  there  is  no  conventional 
lease,  is  bound  to  give  out 
the  lease  by  auction.  —  Ibid. 

1826,  The  thing  sequestrat- 
ed cannot  be  leased  directJy 
nor  indirectly  to  any  of  the 
parties  in  the  contest  con- 
cerning it. 


1826a.  Repairs  or  other 
necessary  expenditure  cannot 
be  made  upon  the  premises 
sequestrated  without  the 
authorization  of  the  court  or 
of  the  judge,  upon  petition 
of  which  the  parties  have  re- 
ceived notice.  —  60  V.,  c. 
50,  8.  30. 

1827.  The  sequestrator  ap- 
pointed by  judicial  author- 
ity, to  whom  the  thing  has 
been  delivered,  is  subject  to 
all  the  obligations  which  at- 
tach to  conventional  seques- 
tration. —  N.  1963. 

1827o.  A.  sequestrator  is 
discharged  by  law  upon  his 
delivering  the  property 
sequestrated  to  the  party 
named  in  the  judgment.  — 
60  v.,  c.  50,  8.  31. 

1828.  The  judicial  seques- 
trator may  obtain  his .  dis- 
charge after  the  lapse  of 
three  years,  unless,  for 
special  reasons,  the  court  has 
continued  his  functions  be- 
yond that  period. 

He  may  also  be  discharg- 
ed by  the  court  within  that 
time  upon   cause  shewn. 

1829.  The  special  rules  con- 
cerning judicial  sequestra- 
tion or  deposit  are  contained 
in  the  Code  of  Civil  Proce- 
dure. —  P.  594,  $  8,  621  et 
8.,  657  et  s.,  669,  833,  $  2, 
973  et  s. 


A- 


TITLE     ELEVENTH. 
OF  PARTNERSHIP. 


CHAPTER  FIRST. 

GENEBAI.  PROVISIONS. 

1830.  It  is  essential  to  the 
contract  of  partnership  that 
it  should  be  for  the  common 
profit  of  the  partners,  each 
of  whom  muit  contribute  to 
it  property,  credit,  skijl^or 
industi^.  —  N.  1832,  1833. 

1831.  Participation- JJl- the 

profits    of   a    parfTiftr-thip    car- 
ries  with   it  an   nbliga-titm^  to 

coatribute^  ta  Ihe  losses. 

Any  agreement  by  which 
one  of  fhe"  partners  is  ex- 
cliided  from  particigatioiL  in 
the  profits  is  null. 

An  agreement  by  which 
one__partnfit_ja__exeinpL-from 
liahjlity  for  Ihfi-losaea^Qf-the 
partnership  is  null  only  as 
to  third_perspnj.  —  N.  1855. 

1832.  If  no  time  for  the 
commencement  oT  the  part- 
nership be  _designated,  _it 
takes^  effect  from  the  date  of 
the  contract:  — rN"."1843. 

1833.  If    the   term   of  Ihe  i 
partnership  be  npi_dfiaignat- 
ed,  it  is  considered  to  be  for 
t^  life  of  the  partners;  sub- 
ject   to    the    provisions    con- 


fined in  the  fifth  chapter  of 

this  title.  —  N.  1844.  —  C.  • 

1895. 

1834.    In    partnerships    for    /c  .  ^  ^ 
trading,     mj,nufacturing     or 
mecFanical   purposes,   or    for  -j  c^  3*» 
the   construction    of    roads,  s 

dajQS  and  bridges,  or  for  the 
purpose  of  colonization,  or  of 
settlement,  or  of  land^  traffic, 
the  partners  must  deliver  to 
the  prothonotary  of  the  Supe- 
rior Court  in  each  district, 
and  to  the  registrar  of  each 
county,  in  which  they  carry 
on  business,  a  declaration,  in 
writing,  in  the  form  and  sub- 
ject to  JEe  rules  provided  in 
the  statute  intituled:  An  act 
respecting  partnerships. 

The  omission  to  driver 
such  declaration^  doe8_  not 
render  the  jpartnership  null ; 
it  subjects  the  contravening 
parties  to  the  penalties  _and 
li^ilities  impj^Led^  bji  the 
statute.^ 

Every  married  ^je  r  s  o  n 
doing  business  as  a  tracer, 
whether  alone  or  in  partner- 
ship with  others,  shall  be 
bound,  under  the  above  men- 
tioned^penallifis,  to  register, 
in  the  office  of  the  prothono- 


»  Vide  51S3a,  5183b,  5183c,  5183<i,  5183e  of  R.  S.  Q.,  as  re- 
placed by  56  v.,  c.  3  and  60  V.,  c.  44;  these  articles  relate  to 
the  sequestration  o'  certain^  railways. 
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tary  of  the  Superior  Court  of 
the  district  wherein  such 
business  is  carried  on,  with- 
in sixty  days  from_  the  day 
onjwrhich  trading  commetaced, 
or_within  sixty  days  from 
the  date  of  his  marriage,  a 
declaration  in  writing  stat- 
ing^jf  he  is  under  community 
or_is^8eparate  as  to  property; 

in case     of     commumty    of 

property,  if  by  contract  of 
majxiage,  and  in  case  of 
separation  of  property,  if^by 
marriage  contract  or  by 
.judgment;  if  by  marriage 
contract,  the  declaration  shall 
mention  the  date,  the  name 
of  the  notary  before  whom 
the^deed  was  passed  an^the 
domielTe  of  the  latter  _when 
the  contract  was  made;  and, 
if"by  judgment,  the  declara- 
tion  shall  mention  the  num- 
be'r^of'the  case^  the  date  of 
the_ju3gment  andljjie^narae 
of  the  district  in  which  the 
judgment  was  rendered. 
'  The  prothonotary  of  each 
district  shall  keep_a  regi^er 
for  this  purpose.  — •  2i3d. 
VII.,  c.  38. 

1834a.  A^  similar  declara- 
tion must  be  also  made  by 
a'XlX_person  cafrying "on  busi- 
ness alone  under  a  firm  name. 
—  15,.  S.  Q.,  5821.      ' 

1834ft.  Whenever  any  per- 
son  or  persons  make  use  in 
business  of  the  name  of  an- 
ot b£r^ j)'erso n,  the  contracis, 
agreements,  notices,  adver- 
tisements.  signs,  bills  of  .ex- 
change, promissory  note,  en- 
dorsements, cheques,  orders 
for  moneyi^or^^oods,  bills  of 


parcels^  receipts  and  letters, 
w^eh  they  make,  publish, 
sign  or  issue  under  suc^h 
name  m  tEe~course  of  busi- 
ne^  shall  bea.r,  after  Bitch 
name,  the_^ord:  "register- 
ed'ior  an  abbreviation  there- 


1834c.  Any  person  com- 
mitting an  infringement  of 
the  provisions  of  this  article 
is  liable  to  the  penalty  pre- 
scribed by  article  5639  of 
the  Revised  Statutes  which 
penalty  may  be  recovered  in 
the  manner  therein  provided. 

Nothing  in  this  act  shall 
be  interpreted  as  giving  any 
per&on  the  right  to  do  busi- 
ness  under  the  name  of  an- 
other without  the  lattef's 
consent.  —  5  Ed.  VTI..  c.  29. 

1835.  Theallegations  con- 
tained  in  the  declaration 
mentioned  in  the  last  preced- 
ing article  cannot  becpn^o- 
verted  by  any  person  who 
has  signed  the  same,  nor  can 
theA'  be  controverted,  'as 
against  any  party  not  being 
a  partner,  by  a  _person_who 
has  not  "sighed  but  was  real- 
ly a  member  of  the  parfner- 
shTp  at  the  time  the  declara- 
tion was  made;  and  no  part- 
ner, whether  he  has  signed 
or  not,  is  deem^ed  to  have 
ceasea  to  tie^a.  partner  until 
a  new  declaration  has  been 
made  and  filed  as  aforesaid, 
stating  the  alteration  in  the 
partnership,         *<  <  ^  a  «  -  1. 1 

1836.  Any  pftrt.nftr,  _  al- 
though  not  mentioned  in  the 
declaration,  may  be  sued 
jointly    and    severally   with 
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the  partners  mentioned  there- 
in, or  the  latter  may  be  sued 
alone,  and,  if  judgment  be 
recovered  against  them,  any 
other  partner  or  partners 
may  be  sued  on  the  original 
cause  of  action  on  which 
such  judgment  was  rendered. 

1837.  When  j>ersons  are 
associated  as  jpartners^  in 
Lower  CanacTa,  for  any  fif  the 
purposes  mentioned  in  article 
1834,  and_na  declaration_has 
been  filed  as  aforesaid,  any 

action      which      inlght be 

brought  against  alT  the  mem- 
bers of  J^^he  partnership,  jnay 
also_be*brought  against_&ny 
oafi-flr.  more  of  them,  as  car- 
rying on  or  as  having  car- 
ried oil  trade  "join  tly_  with 
otEefs^  without  naming  such 
others  in~~nie  writ  or  decla- 
raKbn,  under  tlie  name  and 
style  of  their  partnership 
firm;  and  if  judgment  be  re- 
covered against  him  or  them, 
any  other  partner  or  part- 
ners may  be  sued  jointly  or 
severally  on  the  original 
cause  of  action  on  which 
such  judgment  has  been  ren- 
dered; bu^t  when  any  such 
action  is  tounded  pn__an 
SBligation  or  instrument  in 
Wrtttng^ii  whicTi  all  or  ^ny 
o'f^  the  partners  bouridTs^^  it 
are  named,  then  all  fhe^art- 
ners"  named  therei^n  must^be 
made  parties  to  sucE  action. 

1838.  The  servlee^of^m- 
mons  or  process,  for  any 
claim  or  demand  founded 
upon  any  liability  of  an  ex- 
isting partnership,  at  the  of- 
fice  or  place  of  business  of 


such  partnership  within  the 
province  of  Canada,  has_the 
same  eflFect  as  a  service 
made  upon  the  members  of 
sucTi  partnership  personally, 
and^  any  judgment  rendered 
against  any  member  of  su^h 
existing  partnership,  for  a 
partnership  debt  or  liability, 
may  be  enforced  by  process 
of  execution  against^  the 
partnership  property  in  the 
same  manner  as  if  the  judg- 
ment had  been  render^ 
against  the  partnership.  — 
P.  122,  139. 

CHAPTER  SECOND. 

OP  THE  OBLIGATIONS  AND 
BIGHTS  OF  PARTNERS 
AMONG   THEMSELVES. 

1839.  Each  partner  is  a 
debtor  to  the  partnership  for 
all  that  he  has  agreed  to  con- 
tribute to  it. 

When  such  contribution 
consists  of  a  certain  thing 
and  the  partnership  is  evict- 
ed of  it,  the  partner  is  sub- 
ject to  warranty  in  the  same 
manner  as  a  seller  is  in  favor 
of  the  buyer.  —  N.  1845.  — 
C.  1508  et  s. 

1840.  A  partner  who  fails 
to  pay  any  sum  of  money 
which  he  has  agreed  to  con- 
tribute to  the  partnership  is 
liable  for  interest  on  such 
sum  from  the  day  of  his  de- 
fault. 

He  is  also  liable  for  in- 
terest upon  any  sum  taken 
by  him  from  the  partnership 
funds  for  his  particular  ben- 
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efit,    from   the   day   that   he 
has  withdrawn  it.  —  C.  1846. 

1841.  The  provisions  con- 
tained in  the  last  two  pre- 
ceding articles  are  without 
prejudice  to  the  rights  of  the 
other  partners  to  damages 
against  the  partner  in  de- 
fault, and  to  obtain  a  disso- 
lution of  the  partnership, 
according  to  the  rules  con- 
tained in  the  title  Of  OUiga- 
tions  and  in  article  1896. 

1842.  A  partner  cannot 
carry  on  privately  any  busi- 
ness or  adventure  which 
deprives  the  ipartnership  of 
a  portion  of  the  skill,  in- 
dustry, or  capital  which  he 
is  bound  to  emjpiloy  therein. 
If  he  do  so,  he  is  obliged  to 
account  to  the  partnership 
for  the  profits  of  such  busi- 
ness. —  N.  1847. 

1843.  When  a  partner  is 
creditor  individually  of  a 
person  who  is  also  indebted 
to  the  partnership,  and  both 
debts  are  actuailly  payable, 
the  imputation  of  any  pay- 
ment received  by  him  from 
the  debtor,  is  made  upon 
both  debts  in  proportion  to 
their  respective  amounts,  al- 
though by  the  receipt,  he 
may  have  im^puted  it  upon 
his  private  debt  only;  but  if 
by  the  receipt  he  impute  the 
payment  wholly  upon  the 
partnership  debt,  such  im- 
putation is  to  be  maintained. 
—  N.  1848. 

1844.  —  When  a  partner 
has  been  paid  his  full  share 
of  a  debt  due  to  the  partner- 
ship, and  the  debtor  becomes 


insolvent,  such  partner  is 
obliged  to  return  to  the  part- 
nership what  he  has  receiv- 
ed, although  he  may  have 
given  a  discharge  specially 
for  his  part.  —  N.  1849. 

1845.  Each  partner  is  lia- 
ble to  the  partnership  for 
damages  caused  by  his  fault. 
He  cannot  set  up  in  compen- 
sation of  such  damages  the 
profits  which  the  partnership 
has  derived  from  his  in- 
dustry in  other  affairs.  — 
N.  1850. 

1846.  A  certain  and  deter- 
minate thing  which  does  not 
consume  by  use,  and  of  which 
the  enjoyment  only  is  con- 
tributed to  the  partnership, 
is  at  the  risk  of  the  partner 
who  is  the  owner  of  it. 

Things  which  consume  by 
use  or  deteriorate  by  keep- 
ing, or  which  are  intended  to 
be  sold,  or  are  contributed  to 
partnership  at  a  fixed  valua- 
tion, are  at  the  risk  of  the 
partnership.  —  N.  1851.  — 
C.  1893. 

1847.  A  partner  has  a  right 
against  the  partnership  not 
only  to  recover  money  dis- 
bursed by  him  for  it,  but  also 
to  be  indemnified  for  obliga- 
tions contracted  by  him  in 
good  faith  in  the  business  of 
the  partnership,  and  for  the 
risks  inseparable  from  his 
management.  —  iN".  1852. 

1848.  [When  there  is  no 
agreement  concerning  the 
shares  of  the  partners  in  the 
profits  and  losses  of  the  part- 
nership, they  share  equally]. 
—  N.  1853. 

1849.  A    partner    charged 
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with  the  management  of  the 
business  of  the  partnership 
by  a  special  clause  in  the 
contract,  may  perform  all 
acts  connected  with  his 
management,  notwithstand- 
ing the  opposition  of  the 
other  partners,  provided  he 
act  without  fraud. 

Such  power  of  manage- 
ment cannot  be  revoked 
without  sufficient  cause 
while  the  partnership  con- 
tinues; but  if  the  power  be 
given  by  an  instrument  pos- 
terior to  the  contract  of 
partnersli'p,  it  is  revokable 
in  the  same  manner  as  a  sim- 
ple mandate.  —  N.  1856. 

1850.  Wihen  several  of  the 
partners  are  charged  with 
the  management  of  the  busi- 
ness of  the  partnership  gen- 
erally, and  without  a  provi- 
sion that  one  of  them  shall 
not  act  without  the  others, 
each  of  them  may  act  separ- 
ately; but  if  there  be  such 
a  provision,  one  of  therm  can- 
not act  in  the  absence  of  the 
others,  although  it  be  im,pos- 
sible  for  the  latter  to  join  in 
the  act.  —  N.  1857,  1858. 

1851.  If  there  be  no  special 
stipulation  as  to  the  manage- 
ment of  the  business  of  the 
partnership,     the      following  \ 
rules  apply: 

1.  The  partners  are  pre- 
sumed to  have  mutually  giv- 
en to  each  other  a  mandate 
for  the  management,  and 
whatever  is  done  by  one  of 
them  binds  the  others;  sav- 
in 


ing  the  right  of  the  latter, 
together  or  separately,  to 
object  to  any  act  before  it 
is  concluded; 

2.  Each  partner  may  use 
the  things  belonging  to  the 
partnership,  provided  he  ap- 
ply them  to  their  customary 
and  destined  use,  and  that 
he  do  not  use  them  against 
the  interest  of  the  partner- 
ship, or  in  a  manner  to  pre- 
vent his  copartners  from 
making  use  of  them  accord- 
ing to  their  right; 

3.  Each  partner  may  com- 
pel his  copartners  to  bear 
with  him  the  expenses  which 
are  necessary  for  the  preser- 
vation of  the  property  of  the 
partnership; 

4.  One  of  the  partners  can- 
not make  alterations  in  the 
immoveable  property  of  the 
partnership  without  the  con- 
sent of  the  others,  although 
he  should  establish  that  such 
alterations  are  advantageous. 
—  N.  1859. 

1852.  A  partner  who  has 
no  right  of  management  can- 
not alienate  or  otherwise  dis- 
pose of  anything  which  be- 
longs to  the  partnership; 
saving  the  rights  of  third 
persons  as  hereinafter  de- 
clared. —  JSr.  1860. 

1853.  Each  partner  may, 
without  the  consent  of  his 
copartners,  associate  with 
himself  a  third  person  in  the 
share  he  has  in  the  partner- 
ship. He  cannot  without  such 
consent  associate  him  in  the 
partnership.  —  N.  1861. 
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CHAPTEE  THIRD.  section  i. 


OF       THE       OBLIGATIONS       OF 
PARTNERS     TOWARD     THIRD 
•  PERSONS. 

1854.  Partners  are  not 
jointly  and  severally  liable 
for  the  debts  of  the  partner- 
ship. They  are  liable  to  the 
creditor  in  equal  shares,  al- 
though their  shares  in  the 
partnership  may  be  unequal. 

This  article  does  not  apply 
in  commercial  partnerships. 
—  N.  1862,  1863.  —  C.  1105, 
1873. 

1855.  A  stipulation  that 
the  obligation  is  contracted 
for  the  partnership  binds 
only  the  partner  contracting, 
when  he  acts  without  the 
authority,  express  or  implied, 
of  his  copartners ;  unless  the 
partnership  is  benefited  by 
his  act,  in  which  case  all  the 
partners  are  bound,  —  N. 
1864. 

1856.  The  liabilities  of 
partners  for  the  acts  of  each 
other  are  subject  to  the  rules 
contained  in  the  title  Of 
Mandate,  when  not  regulat- 
ed by  any  article  of  this 
title. 


GHAPTEH  FOUETH. 

OF   THE   DIFFERENT  KINDS  OF 
PARTNERSHIPS. 

1857.  Partnerships  are  ei- 
ther universal  or  particular. 

They  are  also  either  civil 
or  commercial.  —  N.  1835. 


OF    UNIVERSAL    PARTNER- 
SHIPS. 

1858.  Universal  partnership 
may  be  either  of  all  the 
property  or  of  all  the  gains 
of  the  partners.  —  N.  1836. 

1859.  In  universal  partner- 
ship of  property  all  the  prop- 
erty of  the  partners,  move- 
able and  immoveable,  and 
all  their  gains,  as  well  pres- 
ent as  future,  are  put  in 
common.  —  N.  1837,  1838. 

1860.  Parties  contracting  a 
universal  partnership  are 
presumed  to  intend  only  a 
partnership  of  gains,  unless 
the  contrary  is  expressly 
stipulated.  —  N.  1839. 

1861.  In  a  universal  part- 
nership of  gains  is  included 
all  that  the  partners  acquire 
by  their  industry  in  what- 
ever employment  they  are 
engaged  during  the  con- 
tinuance of  the  partnership. 
The  moveable  property  and 
the  enjoyment  of  the  im- 
moveables possessed  by  the 
partners  at  the  date  of  the 
contract  are  also  included; 
but  the  immoveables  them- 
selves are  not  included.  — 
N.  1838. 

SECTION  n. 

OF     PARTICULAR    PARTNER- 
SHIPS. 

1862.  Particular  partner- 
ships are  those  which  apply 
only  to  certain    determinate 
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objects.  A  partnership  con- 
tracted for  a  single  enter- 
prise or  for  the  exercise  of 
any  art  or  profession  is  also 
a  particular  partnership.  — 
N.  1841,  1842. 

SECTION  III. 

OF    COMMERCIAL    TARTNEB- 
8HIP8. 

1863.  Commercial  partner- 
ships are  those  which  are 
contracted  for  carrying  on 
any  trade,  manufacture  or 
other  business  of  a  commer- 
cial nature,  whether  general 
or  limiteu  to  a  special  branch 
or  adventure.  All  other  part- 
nerships are  civil  partner- 
ships. 

1864.  Commercial  partner- 
ships are  divided  into; 

1.  General  partnerships; 

2.  Anonymous  partnerships; 

3.  Partnerships  en  comman- 
dite, or  limited  partnerships; 

4.  Joint-stock  companies. 
They  are  governed  by  the 

rules  common  to  other  part- 
nerships, when  these  are  not 
inconsistent  with  the  rules 
contained  in  this  section,  and 
with  the  laws  and  usages 
specially  applicable  in  com- 
mercial matters.  —  N.  1873. 
—  C.  1854. 

$     1.    OF    GENERAL    PARTNER- 
SHIPS. 

1865.  General  partnerships 
are  those  contracted  for  the 
purpose  of  carrying  on  busi- 
ness under  a  collective  name 
or  firm  consisting  ordinarily 


of  the  names  of  the  part- 
ners, or  of  one  or  more  of 
them,  all  of  whom  are  jointly 
and  severally  liable  for  the 
obligations  of  the  partner- 
ship. 

1866.  The  partners  may 
make  such  stipulations 
among  themselves  concern- 
ing their  respective  powers 
in  the  management  of  the 
partnership  business  as  they 
see  fit,  but  with  respect  to 
third  persons  dealing  with 
them  in  good  faith,  each 
partner  has  an  implied  power 
to  bind  the  partnership  for 
all  obligations  contracted  in 
its  name  and  in  its  usual 
course  of  dealing  and  busi- 
ness. 

1867.  The  partners  are  li- 
able for  obligations  con- 
tracted by  one  of  them,  in 
his  own  name,  only  when  the 
obligation  is  for  objects 
which  are  in  the  usual  course 
of  dealing  and  business  of 
the  partnership,  or  are  ap- 
plied to  its  use. 

1868.  Dormant  or  unknown 
partners  are,  during  the  con- 
tinuance of  the  partnership, 
subject  to  the  same  liabil- 
ities toward  third  persons  as 
ordinary  partners  under  a 
collective  name.  —  C.  1900 
§  5. 

1869.  Nominal  partners, 
and  persons  who  give  reason- 
able cause  for  the  belief  that 
they  are  partners,  although 
uot  so  in  fact,  are  liable  as 
such  to  third  parties  dealing 
in  good  faith  under  that  be- 
lief. —  C.  1730, 


292 


OF  PARTNERSHIP. 


$    2.    OF   ANONYMOUS   PABT- 
NERSHIPS. 

1870.  In  partnerships  hav- 
ing no  name  or  firm,  whether 
they  are  general  or  confined 
to  a  single  object  or  ad- 
venture, the  partners  are 
subject  to  the  same  liabil- 
ities in  favor  of  third  per- 
sons as  in  ordinary  partner- 
ships under  a  collective 
name. 

5  3.  OF  PARTNERSHIPS  EN 
COMMANDITE  OB  LIMITED 
PABTNEESHIPS. 

1871.  Partnerships  en  com- 
mandite, or  limited  partner- 
ships, for  the  transaction  of 
any  mercantile,  mechanical, 
or  manufacturing  business, 
other  than  the  business  of 
banking  and  of  insurance, 
may  be  formed  under  the 
statute  intituled.  An  act  re- 
specting limited  partnerships} 

1872.  Such,  partnerships 
consist  of  one  or  more  per- 
sons called  general  partners, 
and  of  one  or  more  persons 
who  contribute  in  cash  pay- 
ments a  specific  sum  or  cap- 
ital to  the  common  stock  and 
who  are  called  special  part- 
ners. 

1873.  The  general  partners 
are  jointly  and  severally  re- 
sponsible in  the  same  man- 
ner as  ordinary  partners  un- 
der a  collective  name  ;  but 
special  partners  are  not  li- 
able for  the  debts  of  the 
partnership  beyond  the 

"    1  Vide  R.  S.  Q.  5640. 


amounts  contributed  by  them 
to  the  capital. 

1874.  The  general  partners 
only  can  be  authorized  to 
transact  business  and  sign 
for  the  partnership,  and  to 
bind  the  same. 

1875.  Persons  contracting 
limited  partnerships  "  are 
bound  to  maEe^ajid--a&vfirally 
sign  a  cRrtifica.t.fi  containing: 

1.  The  name  or  firm  of  the 
partnership; 

2.  The  general  nature^af 
the  business  to  be  carried  on; 

"Sr^The  names  jii  all  the 
general  and  special  partners, 
disiinguishiug  which  are  gen- 
eral and  which  special,  and 
their  usual  place.  of_  res- 
idence ; 

4.  The  amount  of  capital 
stock  con  trOrjxtfid—hj:— each 
special  psntaer; 

5.  The  period  at  which  the 
partnership  coTjimfiTir""  ^^'^ 
that  of  it.a  termination. 

Such  certificate  is  to  be 
made,  filed  and  recorded  in 
the  form  and  manner  pre- 
scribed in  the  statute  speci- 
fied in  article  1871.^ 

1876.  'The  partnership_  is 
not  deemed  to^be_formed  un- 
ni  the  certificate  is  made, 
filM^  and  recorded,  as  in- 
dicated in  the  last  preceding 
article. 

1877.  If  any  false  state- 
ment be  made  in  t^e  ceTiif- 
icate.  all  the  persona,  in- 
terested in  the  partnership 
'T-Ce  JiablQ.  for  itj^  obligations, 
in   the   same   manner  as   or- 
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dinary  partners  under  a  col- 
lectly^  name. 

1878.  In  case  of  any  re- 
newal or  continuance  of  the 
partnership  beyond  the  time 
originally  fixed  for  its  dura- 
tion, a  certificate  thereof 
must  be  made,  filed  and  re- 
corded in  the  manner  re- 
quired for  the  original  for- 
mation. Any  partnership 
otherwise  renewed  or  con- 
tinued is  deemed  a  general 
partnership. 

1879.  Every  alteration  in 
the  names  of  the  [general] 
partners,  in  the  nature  of  the 
businesK,  or  in  the  capital  or 
shares,  or  in  any  matter, 
[other  than  the  names  of  the 
special  partners,]  specified 
in  the  original  certificate,  is 
deemed  a  dissolution  of  the 
partnership;  and  if  it  be 
carried  on  after  such  altera- 
tion, it  is  deemed  a  general 
partnership,  unless  renewed 
as  a  limited  partnership  in 
the  manner  provided  in  the 
last  preceding  article.  —  C. 
1892    $  9. 

1880.  The  business  of  the 
partnership  is  to  be  conduct- 
ed under  a  partnership  name 
or  firm,  in  which  the  name  of 
the  general  partners  only,  or 
of  one  or  more  of  them,  is 
used;  and  if  the  name  of  a 
special  partner  be  used  in 
the  firm  with  his  privity,  he 
is  deemed  a  general  partner. 

1881.  Suits  in  relation  to 
the  business  of  the  partner- 
ship may  be  brought  and  con- 
ducted by  and  against  the 
general  partners,  in  the  same 


manner  as  if  there  were  no 
special  partners. 

1882.  No  part  of  the  sum 
which  any  special  partner 
has  contributed  to  the  capi- 
tal stock  can  be  withdrawn 
by  him,  or  paid  or  transfer- 
red to  him  in  the  form  of 
dividends,  profits  or  other- 
wise, during  the  continuance 
of  the  partnership;  but  he 
may  annually  receive  lawful 
interest  on  the  sum  so  con- 
tributed by  him,  if  the  pay- 
ment of  such  interest  do  not 
reduce  the  original  amount 
of  the  capital,  and  he  may 
also  receive  his  portion  of 
the  profits, 

1883.  If  by  the  payment  of 
interest  or  supposed  profits 
the  original  capital  be  re- 
duced, the  partner  receiving 
the  same  is  bound  to  restore 
the  amount  necessary  to 
make  good  his  share  of  the 
deficient  capital,  with  in- 
terest. 

1884.  A  special  partner 
may,  from  time  to  time,  ex- 
amine into  the  state  and  prog- 
ress of  the  affairs  of  the 
partnership,  and  may  advise 
as  to  its  management;  but  he 
cannot  transact  any  business 
on  account  of  the  partner- 
ship, nor  be  employed  by  it 
as  agent,  attorney  or  other- 
wise. If  he  act  in  contra- 
vention of  the  provisions  of 
this  article,  he  is  deemed  a 
general  partner. 

1885.  The  general  partners 
are  liable  to  account  to  each 
other  and  to  the  special  part- 
ners for  the  management  of 
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the  business  of  the  partner- 
ship, in  the  same  manner  as 
ordinary  partners  under  a 
collective  name. 

1886.  In  case  of  the  insol- 
vency or  bankruptcy  of  the 
partnership,  no  special  part- 
ner is  allowed,  under  any  cir- 
cumstances, to  claim  as  a 
creditor,  until  the  claims  of 
all  the  other  creditors  of  the 
partnership  have  been  satis- 
fied. 

1887.  No  dissolution  of  the 
partnership  by  the  acts  of 
the  parties  can  take  place 
previously  to  the  time  spe- 
cified in  tbp  certificate  of 
its  formation,  or  the  certif- 
icate of  its  renewal,  until 
notice  of  such  dissolution 
has  been  filed  and  published 
in  the  manner  provided  in 
the  act  specified  in  article 
1871. 

1888.  Partnerships  for  the 
business  of  banking  are  regu- 
lated by  special  acts  of  in- 
corporation, and  by  the  F«d- 
eral  act  respecting  banks 
and  banking.  —  R.  S.  Q., 
6241.  —  R.  S.  C,  c.  120.  — 
C.  367. 

§    4.    OK  JOINT-STOCK   COM- 
PANIES. 

1889.  Joint  stock  compa- 
nies are  formed  either  under 
the  authority  of  a  royal 
charter,  or  of  an  act  of  the 
legislature,  and  are  govern- 
ed by  its  provisions;  or  they 
are  formed  without  such  au- 
thority, and  in  the  latter 
case,  are  subject  to  the  same 


general  rules  as  partnerships 
under  a  collective  name.  — 
C.  353,  371,  373a,  1892    $  10. 

1890.  The  names  of  the 
partners  or  stockholders  do 
not  appear  in  joiot-stock 
companies,  which  are  gen- 
erally known  under  an  ap- 
pellation indicating  the  ob- 
ject of  their  formation.  The 
business  is  carried  on  by 
directors  or  other  mandata- 
ries, who  are  appointed  from 
time  to  time,  according  to 
the  rules  established  for  the 
governance  of  such  compa- 
nies respectively. 

1891.  Any  seven  or  more 
persons  may  in  like  manner 
associate  themselves  together 
for  the  purpose  of  carrying 
on  any  labor,  trade  or  busi- 
ness, except  the  working  of 
mines,  minerals  or  quarries, 
and  the  business  of  banking 
or  insurance,  in  conformity 
with  the  provisions  of  the 
act  of  1865,  intituled  An  act 
to  authorize  the  formation  of 
companies  or  cooperative  as- 
sociations for  the  purpose  of 
carrying  on,  in  common,  any 
trade  or  business. 

The  formation  and  govern- 
ance of  joint-stock  com- 
panies and  corporations  for 
particular  objects  are  pro- 
vided for  by  special  statutes. 

CHAPTER  FIFTH. 

OF    THE    DISSOLUTION    OF 
PABTNERSHIP. 

1892.  Partnership  is  jjjg- 
solved: 
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l.By  the  efflux  of  time; 

2.  By  the  extinction  or  Ipss 

of  the  partnership  property; 

"JTBy   the    acuQuipUshaient 

oX_th©  business  for  which  it 

was  contracted; 

4.  By  bankruptpy; 

5.  By  TEe_djeath  of  one  of 
the  partners; 

6.  By  the  interdiction,  or 
bankruptcy  of  one  of  t)ie 
partners;  6  Ed.  VII.,  c.  38, 
s.  2. 

7.  By,,  the  will_of_Qae  or 
more  of  the  jpartner3_noLto 
continue  the  partnership,  ae- 
cbrdihg  to  articles  1295  and 
1896; 

8.  By  the  by^siness  of_the 
partnership  becoming  impos- 
sible or  unlawJuTr 

Limited  partnerships  are 
also  aetefmined  ^y  the 
causes  declared  in  article 
1879,  to  which  article  the 
causes  of  dissolution  declared 
in  the  above  paragraphs  5 
and  6  are  subjected. 

^he  causes  of  dissolution 
declared  in  paragraphs  5,  6, 
7,  do  not  apply  to  joint- 
stock  companies  formed  un- 
der the  authority  of  a  royal 
charter  or  of  an  act  of  the 
legislature.  —  N.  1865. 

Commercial  partnerships 
are  also  terminated  by  judg- 
ment maintaining,  at  the  in- 
stanee"  of  a  creditor  of~one 
of  "the  partners,  the  seizure 
of  such  partner  ^"  iSare"  in 
the  stock  of  partnership^  or 
atThe  instance  of  one  oi_the 
partners  after  such  seizure. 
—  60T7"c.  50,  s.  32.  —  P. 
698. 


1893.  When__Qnfi  -OJLJJje 
pjirtners  has  promised  t^put 
in  common  the  property  in  a 
t  lilng,  the  iftss  of  such  tbiilg 
be_fore  the  contribution  of  it 
has  been  made,  dissolves  the 
partnership  with  respect  to 
all  the  partners. 

The  ^^w'tnership  is  equally 
dissolved  by  the  loss  of  the 
thfng  wh^a  anly_  the  enjoy- 
ment  of  it  is  put  in  common, 
and  the  property  oI~~  the 
thing  remajne  Vitn  the  part- 


But  the  partnership  is  not- 
dissolved  by  the  loss  of_J^ 
tSTng  of  which  the  property 
has  already  been  brought 
into  the  partnership;  un^ss 
sncTr~T.h[ng  constitutes^he 
wlicle  capital  stock  of  the 
partnership,  or  is  ao  impor- 
tant  a  part  of  it  _that  the^ 
business  of  the  partnership 
cannot  be  carried  on  withcmt 
it.  —  N.  1867. 

1894.  It  may  be  stipulatfid 
that  in  case  of_tJie  dej^tji  of 
one  of  the  partners,  the_part- 
nership  shall  continue  with 
his  legal  representative,  or 
only  between  the^euryiving 
partners. "S  the  latter  case, 
the  representative  of  the_x[e- 
ceased  partner  is  entitled_to 
a  dTvision  of  the  parfnership 
property,  only  as  it  exisFs  at 
the  time  of  the  partner's 
deaEh.  He  cannot  claim  the 
benefit  of  any  transaction 
subsequent  thereto,  iinless 
such  transaction  is  a  neces- 
sary    consequence    of some- 

thing  done  before  ^he  death 
occjirreT.  —  N.  1868. 
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1895.  Those  partnerships 
only  which  are  not  limited_a8 
to  duration  can  be  dissolved 
at  thp  "^il'l  of^aay-one  of  the 
partners,  by  a  notice  la  all 
the  others  of  his  renuncia- 
tion. Such  renunciation  must 
be  in  good  faith,  and  not 
made  at  a  time  unfavorable 
for  the  partnership.  —  N. 
1869.  —  C.  1833. 

1896.  The_dissolutioa«of  a 
partnership  limited  ^s  to 
anf'^onj  may  be  demanded 
bj^^ne  of  the  partners_ be- 
fore the  expiration  of  the 
sti^iated  term,  upon  _ just 
cause  shown,  or  when  an- 
other partner  fails  to  fiylfil 
his_jeiigagemeiit,  or  is  guilty 
of  gross  misconduct,  or  from 
habituaT  infirmity  or  physical 
impossibility  is  unable  to  at- 
tend  to  the  business  of  the 
partnership,  or  when  his  con- 
dition and  status  are  jssen- 
tially_chaJiged,  and  in  other 
cases  of  a  like  nature.  —  N. 
1871.  —  C.  1841. 

1896a.  If  a  partnership  _be 

dissolved    or a  _judicial_ie- 

mand  be  made  for  such  dis- 
solution, the  court  or_  the 
jud.ge^  upon  t.hf.  ^pTTinnd  of 
one  of  the  partners,  after 
notice  given  to  the  others, 
has  power  to  appoint^one  or 
more_liauidatjQrs. 

The  liquidators  so  ap- 
pointed must  be  sworn  to 
well  and  faithfully  perform 
the  duties  of  their  office. 

They  immediately  give 
notice  -Of  their  appointment 
by  an  advertisement  to  that 
effect  puwisned  In  the 
Quebec  Official  Q-azatte  and 


in  two  newspapers,  one  in 
the  French  and  the  other  in 
the  English  language,  pub- 
lished at  the  place  of  busi- 
ness of  the  partnership  or  at 
the  nea-rest  place,  and  in 
such  other  manner  as  the 
court  or  judge  may  pre- 
scribe. 

They  become  pleno  ju/re 
seized  of  the  assets  of  the 
partnership  for  the  purposes 
of  the  liquidation  ;  they 
furnish  the  security  prescrib- 
ed by  the  courr  or  judge, 
and  are  in  all  respects  sub- 
jeet  to  the  smnmary  juris- 
dietion  ol  sucTR  court  or 
judge. 

They  possess  all  the  powers 
and  are  subject  to  fuT"  fTie 
obligations"  of  ~  jiTdiciaT  se- 
questrators, with  the  excep- 
tion of  the  putting  into  pos- 
session,  "wMcbTis  don e~ with- 
out the  intermediary  o7~a 
bailiff.  -— 

Acts.  ex<^eding  those  of 
administration^  cannot  be 
performed  by  fhe  liquidaTbrs 
without  the  consent  o£  all 
the  partners,  and,  iu  default 
of  such  consent,  only  with 
the'^approval  of  the  court^r 
judgg,^  after  pTeviotts -notice 
to  the  members  of'tEe~part- 
nership. 

TFe  r_£iaiUlfii:ation  of  the 
liquidators  is  fixed  by  the 
court  or  judge.    *"" 

'Fi:^ceedinj[s  respecting  the 
appointment  of  ITquidators 
and  the  performance  of  the 
duties  of  their  office  are 
aiimimnrv. 

Provisional  execution  takes 
place     inotwitfistafiding-  the 
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a£geal,  saying  the  right_  of 
the  court  to  which  the  cajise 
is  taken  in  appeail  to  jsum- 
maniy  suspend  Bach  ~execu- 
tiori^ 

Two  judges  of  the  court 
seized^  ^J^  the  appeal  may 
also  give  such  order  for  sus- 
pension af ter~^oti.ce  lo  the 
adver8e~party.~— ^  Tl.  S.  Q., 
58227" 

CHAPTER  SIXTH. 

OF   THK  EFFECTS   OF  DISSOLU- 
TION. 

1897.  The  mandate  and 
pnw(;>r<»  nf  the  partners  to 
act  for  the  partnership  cease 
with_  its_  dissolution,  exfi^t 
for  s^iph  acta  as  are  a  necefl; 
sary  consequence  of  business 
already  begun;  nex^rtlifiless 
whatever  is  done  in  the  usual 
course  of  dealing  and  bixsi- 
nesa.  nf  the  partnership,  by_a 
partner  acting  in  good  faith 
an-d  in  ignorance  of  jtheTJiis- 
solut^pUj  binds  the  otier 
paHners^io  the  same  man- 
ner^  as    jf    the    partnership 

still  subsisted. 

I8£r8.  Upon  the  dissolution 
of_the  partnershipj^  each  part- 
ner  or  his  ^  le^al  represen- 
tjtTve  may  demand  of  his 
copartners  aiL__aji(iount  and 
partition  nf  the  property  of 
the  partnership;  such  parti- 
tion to  be  made  according  to 
the     rules     relating    to    the 

partition    of smicesaions,    in 

so  far  as  they  can  be  made 
to  apply. 

Nevertheless,    in    commer- 


cial partnerships  these  rules 
are  to  be  applied  only  when 
they  are  consistent  with  the 
laws  amd  usages  specially  ap- 
plicable in  commercial,  mat- 
teraT—  N.  1872.  —  C.  689  et 
8.  —  P.  1037  et  B. 

1899.  The  property  o£-.the 
partnership  ia  to  he  appilipd 
to  TEiT  Jiayiufint  of  the 
creditors  of  the  firm,  in  pref- 
erence Iq_  tlie_  sepiiiata-credi- 
tor^  of  any  partner;  and  in 
case  such  property  be  _f9und 
insufficient  for  the  purpose, 
the  private  property  oX_the 
partners,  or  of  any  one-  of 
them  is  also  to  be  applied  to 
the  payment  of  the  debts  of 
the  partnership;  but_  onjy 
after  the  p^axin«iit  out  of  jt. 
of  the  separate  creditors_oi 
sufiTi  partners  or  partner  res- 
pectively. —  C.  1991. 

1900.  The  dissolution  of  a 
partnership  by  the  terms  of 
the  contract,  or  tlie  voluntary 
act  of  the  partners,  or  by 
the  expiration  of  time,  or 
by  the  death  or  retirement 
otherwise  of  a  partner,  does 
not  affect  the  rights  _of  Third 
persons  dealings  afterwards 
with  any  of  the  partners  on 
account  6T  tEeT. jLartufirsMp 
firm;  except  in  the  cases  fol- 
1  owing  :  ~ 


s  glT 

ifir 


required  by  law  or  the  usage 
of  trade; 

2.  When  the  partnership  is 

limited    to a_4iarticulax  en- 

terpriiae  or  advfintiire  aiich 
is  terminated  before  the 
transaction  takes  place; 

37  When  the  transaction  is 
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not  within__tbe„uauaL_C0Jil8e 
oT^dealing  and  business  of 
the  partnersFfp"; 

4.  Wjen  the  transaction  is 
in  bad  faitl^  or  illegalj  or 
otherwise  void;. 


5.  When  the  partner  sought 
to  be  charged  is  a  dormant  or 
unknowni  partnerj,  jto^^lsBoni 
no  credit  ~is^  actually  given, 
an^  wto  has  retired  before 
the"  transaction   takes  place. 


TITLE     TWELFTH. 

OF  LIFB-RBNTS. 


CHAPTER  FIRST. 

GENERAL   PROVISIONS. 

1901.  Life-rents  may  be 
constituted  for  valuable  con- 
sideration; or  gratuitously, 
by  gift  or  will.  —  iN".  1968, 
1969.  —  C.  472.  I 

1902.  The  rent  may  be  | 
upon  the  life  of  the  person  j 
who  constitutes  it,  or  who 
receives  it,  or  upon  the  life  ; 
of  a  third  person  who  has  no  ' 
right  to  the  enjoyment  of  it. 
—  N.  1971. 

1903.  It  may  be  constitut-  - 
ed  upon    one    life    or    upon 
severail  lives. 

But  if  it  be  for  inore  than 
ninety-nine  years  or  three 
successive  lives,  and  affect 
real  estate,  it  becomes  ex- 
tinct thereafter  as  provided  ; 
in  article  390.  —  N.  1972.  381 

1904.  It  may  be  constituted 
for  the  benefit  of  a  person 
other  than  the  one  who  gives 
the  consideration.  —  N.  1973. 


1905.  A  life-rent  constitut- 
ed upon  the  life  of  a  person 
who  is  dead  at  the  time  of 
the  contract  produces  no  ef- 
fect, and  the  consideration 
paid  for  it  may  be  recovered 
^(ack.  N.  1974. 

1906.  [The  rule  "declared  in 
the  last  preceding  article  ap- 
plies equally  when  the  per- 
son upon  whose  life  the  rent 
is  constituted  is,  without  the 
knowledge  of  the  parties, 
dangerously  ill  of  a  malady 
of  which  he  dies  within 
twenty  days  after  the  date 
of  the  contract.]  —  N.  1975. 

CHAPTER  SECOND. 

OF  THE  EFFECTS  OF  THE 
CONTRACT. 

1907.  Non-ipayment  of  ar- 
rears of  a  life-rent  is  not  a 
cause  for  recovering  back 
the  money  or  other  consider- 
ation given  for  its  constitu- 
tion. —  N.  1978. 

1908.  The    creditor     of   a 
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life-rent  secured  by  the 
privilege  and  hypothec  of  a 
vendor  upon  immoveable 
property,  afterwards  seized 
to  be  sold  under  execution, 
has  a  right  to  demand  that 
the  property  shall  be  sold 
subject  to  the  life-rent  as  a 
charge  upon  it.  —  C.  1593 
et  s.  —  P.  724. 

19d9.  The  debtor  of  the 
rent  cannot  free  himself 
from  the  payment  of  it  by 
offering  to  reimburse  the 
capit^^  and  renouncing  all 
claim  to  receive  back  the 
payments  made.  —  N.  1979. 

1910.  The  rent  is  due  only 
for  the  number  of  days  that 
the  person  upon  whose  life  it 
is  constituted  lives;  unless  it 
is  made  payable  in  advance. 
—  N.  1980.  —  C.  453. 

1911.  A  stipulation  that 
the  life-rent  cannot  be  seized 
or  taken  in  execution  is 
without  effect,  unless  it  is 
constituted  by  a  gratuitous 
title.  —  N.  1981. 

1912.  The  obligation  to  pay 
a  life-rent  continues  during 
the  natural  life  of  the  person 
upon  whose  life  it  is  con- 
stituted; 6  Ed.  VII.,  c.  38, 
s.  2.  —  N.  1982. 

1913.  The  creditor  of  a 
life-rent  on  demanding  pay- 
ment of  it  must  establish 
the  existence  of  the  person 
on  whose  life  it  is  constitut- 
ed, up  to  the  time  for  which 
the  arrears  are  claimed.  — 
N.  1983. 

1914.  [When  an  immove- 
able   hyx)Othecated     for    the 


payment  of  a  life-rent  is  sold 
by  a  forced  sale  or  other 
proceeding  having  the  same 
effect,  or  by  a  voluntary  sale 
followed  by  confirmation  of 
title,  the  posterior  creditors 
are  entitled  to  receive  the 
proceeds  of  the  sale  on  giv- 
ing sufficient  security  for 
the  continued  payment  of 
the  rent,  and  in  default  of 
such  security  being  given, 
the  creditor  of  the  rent  is 
collocated,  according  to  the 
order  of  his  hypothec,  for  a 
sum  equal  to  the  value  of  the 
rent  at  the  time  of  coilloca- 
tion.]  —  C.  394.  —  P.  803. 

1915.  [The  value  of  a  life- 
rent is  estimated  at  the  sum 
which,  at  the  time  of  collo- 
cation, would  be  sufficient  to 
purchase  from  a  life-assur- 
ance company  a  life-annuity 
of  like  amount.] 

1916.  If  the  price  of  the 
immoveable  be  less  than  the 
estimated  value  of  the  life- 
rent the  creditor  of  it  is  en- 
titled to  receive  such  price, 
according  to  the  order  of  his 
hypothec,  or  security  from 
the  posterior  creditors  for 
the  payment  of  the  rent  un- 
till  the  price  received  by 
them  and  the  interest  la  ex- 
hausted by  such  payments. 

1917.  The  estimation  of  the 
life-rent  and  its  payment,  in 
all  cases  in  which  the  credi- 
tor is  entitled  to  claim  the 
value  of  it,  are  subject  to 
the  rules  contained  in  the 
foregoing  articles  in  so  far 
as  they  can  be  made  to 
apply. 
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TITLE     THIRTEENTH 

OF  TRjAN'SAjOTION. 


1918.  Transaction  is  a  con- 
tract by  which  the  parties 
terminate  a  lawsuit  already 
begun,  or  prevent  future 
litigation  by  means  of  con- 
cessions or  reservations  made 
by  one  or  both  of  them.  — 
N.  2044. 

1919.  Those  persons  only 
can  enter  into  the  contract 
of  transaction  who  have  legal 
capacity  to  dispose  of  the 
fhings  which  are  the  object 
of  it.  —  N.  2045.  —  C.  307. 

1920.  Transaction  has  be- 
tween the  parties  to  it  the 
authority  of  a  final  judg- 
ment, {res  judicata).  —  N. 
2052.  —  C.  1241. 

1921.  Error  of  law  is  not 
a  cause  for  annulling  trans- 
action. With  this  exception, 
iF  may  be  annulled  for  the 
same  causes  as  contracts 
generally;  subject  neverthe- 
less to  the  provisions  of  the 
articles  following.  —  N.  2053. 

1922.  Transaction  may  also 
be  annulled  when  it  is  made 
iu  execution  of  a  title  which 
is  null,  unless  the  parties 
have  expressly  referred  to 
and  covered  the  nullity.  — 
N.  2054. 


1923.  [Transaction  upon  a 
writing  which  has  since  been 
found  to  be  false,  is  alto- 
gether null.]  —  N.  2055. 

1924.  Transaction  upon  a 
suit  terminated  by  a  judg- 
ment having  the  authority  of 
a  final  judgment,  and  not 
known  to  either  of  the  par- 
ties, is  null.  But  if  the  judg- 
ment be  appealable  the 
transaction  is  valid.  —  N. 
2056. 

1925.  When  parties  have 
transacted  "geireTklly  upon  aTI 
the^matters  T)etween7  /t)iefli, 
fhe^  subseq^uent  discovery  of 
documents  of^jwhich  they 
were  Tien  in/  Ignorance  does 
not" "furnish  a  cause  f or_an- 
nulling^Jhe  transaetion;_un- 
lM3__6uefi  documents  have 
been "  kept  back  by  one  of 
thVyartlei: 

But  'transaction  is  nu^ 
when"~it  reTaTes  only  to  an 
object  'respecting  wnich_jQie 
newly  discovered^  documents 
prove  that  onejof  the_paities 
had^no""  fight  whatever.  — 
N.  2057.       

1926.  Errors  of  calculation 
in  transaction  may  be  re- 
formed. —  N.  2058. 
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TITLE     FOURTEENTH. 

OF  GAMING  OONTRACTPS  AND  BETS. 


1927.  There  is  no  right  of 
action  for  the  recovery  of 
money  or  any  other  thing 
claimed  under  a  gaming  con- 
tract or  a  bet.  But  if  the 
money  or  thing  have  been 
paid  by  the  losing  party  he 
cannot  recover  it  back,  un- 
less fraud  be  proved.  —  N. 
1965,  1967.  —  C.  1140. 

1928.  The  denial  of  the 
right    of    action    declared   in 


the  preceding  article  is  sub- 
ject to  exception  in  favor  of 
exercises  for  promoting  skill 
in  the  use  of  arms,  and  of 
horse  and  foot  races,  and 
other  lawful  games  which 
require  bodily  activity  or 
address. 

Nevertheless  the  court  may 
in  its  discretion  reject  the 
action  when  the  sum  de- 
manded appears  to  be  ex- 
cessive. —  N.  1966. 


TITLE     FIFTEENTH 

OF  SURErrYSHIP. 


CHAiPTER  FIEST. 

OF  THE  NATURE,  DIVISION, 
AND  EXTENT  OF  SURETY- 
SHIP. 

1929.  Suretyship  is  the  act 
by  which  a  person  engages 
to  fulfil  the  obligation  of  an- 
other in  case  of  its  non- 
fulfilment   by   the   latter. 

The  person  who  contracts 
this  engagement  is  called 
surety. 

1930.  Suretyship  is  either 
conventional,   legal,   or   judi- 


cial. The  first  is  the  result 
of  agreement  between  the 
parties,  the  second  is  requir- 
ed by  law,  and  the  third  is 
ordered  by  judicial  au- 
thority. 

1931.  The  surety  is  not 
bound  to  fulfil  the  obligation 
of  the  debtor  unless  the  lat- 
ter fails  to  do  so.  —  N.  2011. 

1932.  Suretyship  can  only 
be  for  the  fulfilment  of  a 
valid  obligation. 

It  may  however  be  for  the 
fulfilment  of  an  obligation 
which   is   purely   natural    or 
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from  which  the  principal 
debtor  may  free  himself  by 
means  of  an  exception  which 
is  purely  personal  to  him- 
self; for  example,  in  the  case 
of  minority.  —  N.  2012.  — 
C.  1958. 

1933.  Suretyship  cannot  be 
contracted  for  a  greater  sum 
nor  under  more  onerous  con- 
ditions than  the  principal 
obligation. 

It  may  be  contracted  for  a 
part  only  of  the  debt,  or  un- 
der conditions    less   onerous. 

The  suretyship  which  ex- 
ceeds the  debt,  or  is  con- 
tracted under  more  onerous 
conditions,  is  not  null ;  it  is 
only  reducible  to  the  meas- 
ure of  the  principal  obliga- 
tion. —  N.  2013. 

1934.  A  person  may  become 
surety  without  the  request 
and  even  without  the  knowl- 
edge of  the  party  for  whom 
he  binds  himself. 

A  person  may  become  sure- 
ty not  only  of  the  principal 
debtor  but  even  of  the  sure- 
ty of  such  debtor.  —  N.  2014. 

1935.  Suretyship  is  not  pre- 
sumed; it  must  be  expressed, 
and  cannot  be  extended  be- 
yond the  limits  within  which 
it  is  contracted.  —  N.  2015. 
—  C.  1611. 

1936.  Indefinite  suretyship 
extends  to  all  the  accessories 
of  the  principal  obligajtion, 
even  to  the  costs  of  the 
principal  action,  and  to  all 
costs  subsequent  to  notice  of 
such  action  given  to  the 
surety.  —  N.  2016. 


1937.  The  obligations  of 
the  suresty  pass  to  his  heirs, 
except  the  liability  to  coer- 
cive imprisonment  when  the 
obligation  of  the  surety  was 
such  that  he  would  have 
been  subject  to  it.  —  N.  2017. 

—  P.  883    $  3. 

1938.  The    debtor   who   is 
bound  to  find  a  surety  must 
offer  one  who  has  the  capaci-  to  L 
ty   of    contracting,    who    has       * 
sufficient  property  in  Lower  •■  '^ 
Canada  to  answer  the  obliga- 
tion,  and  whose   domicile   is 
within  the  limits  of  Canada. 

—  N.  2018.  —  C.  1962.  —  P. 
562. 

1939.  The  solvency  of  a 
surety  is  estimated  only  with 
regard  to  his  real  proi)6rty; 
except  in  commercial  mat- 
ters, or  when  the  debt  is 
small,  and  in  cases  other- 
wise provided  for  by  some 
special  law. 

Litigious  immoveables  are 
not  taken  into  account. — N. 
2019.  —  P.  561,  910,  916, 
1215,  1249. 

1940.  When  the  surety,  in 
conventional  or  judicial  sure- 
tyship, becomes  insolvent, 
another  must  be  found. 

This  rule  admits  of  excep- 
tion in  the  case  only  in 
which  the  surety  was  solely 
given  in  virtue  of  an  agree- 
ment by  which  the  creditor 
has  required  that  a  certain 
person  should  be  the  surety. 

—  N.  2020.  —  P.  1221. 
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CHAPTER  SECOND. 

OF    THE    EFFECT    OF    SURETY- 
SHIP. 

SECTION  I. 

OF  THE  EFFECT  OF  8URETY- 
Sinp  BETWEEN  THE  CREDI- 
TOR AND  THE  SURETY. 

1941.  The  surety  is  liable 
only  upon  the  default  of  the 
debtor,  who  must  previously 
be  discussed,  unless  the  sure- 
ty has  renounced  the  benefit 

^  of  discussion,  or  has  bound 
himself'jointly  and  severally 
with    the    debtor,    in    which 

r:r*^ase  his  liability  is  governed 
by  the  rules  established  with 
respect  to  joint  and  several 
obligations.  —  N.  2021.  —  C. 
1120,  1964,  .1965. 

1942.  The  creditor  is  not 
bound  to  discuss  the  principal 
debtor  unless  the  surety  de- 
mands it  when  he  is  firsit 
sued.  —  N".  2022. 

1943.  The  surety  who  de- 
mands the  discussion  must 
point  out  to  the  creditor  the 
property  of  the  principal 
debtor  and  advance  the 
money  necessary  to  obtain 
the  discussion. 

He  must  not  indicate  prop- 
erty situated  out  of  Lower 
Canada,  nor  litigious  proper- 
ty, nor  property  hypothecat- 
ed for  the  debt  and  no  long- 
er in  the  hands  of  the  debtor. 
—  N.  2023.  —  P.  177  $  5, 
190. 

1944.  Whenever  the  surety 
has  indicated  property  in 
the  manner  prescribed  by  the 
preceding    article,    and     has 


advanced  sufficient  money 
for  the  discussion,  the  credi- 
tor is,  to  the  extent  of  the 
value  of  the  property  in- 
dicated, respyonsible  as  re- 
gards the  surety,  for  the  in- 
solvency of  the  principal 
debtor  which  occurs  after 
his  default  to  proceed 
against  him.  —  N.  2024. 

1945.  When  several  persons 
become  sureties  of  the  same 
debtor  for  the  same  debt, 
each  of  them  is  bound  for 
the  whole  debt.  —  N.  2025. 

1946.  Nevertheless  each  of    ''2-*--*^ 
them  may,  unless  he  has  re-       "D^JL^.^^, 

nounced  the  benefit  of  divi-  

sion,  require  the  creditor  to 

divide  his  action  and  reduce 
it  to  the  share  and  propor- 
tion of  each  surety. 

If,  at  the  time  that  one  of 
the  sureties  obtained  judg- 
ment of  division,  some  of 
them  were  insolvent,  such 
surety  is  proportionately  li- 
able for  their  insolvency; 
but  he  cannot  be  made  liable 
for  insolvencies  happening 
after  the  division.  —  N.  2026. 

1947.  If  the  creditor  have 
himself  voluntarily  divided 
his  action,  he  can  no  longer 
recede  from  such  division,  al- 
though at  the  time  some  of 
the  sureties  had  become  in- 
solvent. —  N.  2027. 

SECTION   II. 

OF  THE  EFFECT  OF  SURETY- 
SHIP BETWEEN  THE  DEB- 
TOR  AND   THE    SURETY.        (1  O  f-i.r<-i-    m 

1948.  Tlig  surety,  who  has      ♦^^— -»~- 
bound  himseifDwitn  the  con- 
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sent  of  the  debtflr.  may  re- 
cover  from  him  all  that  he 
has  paid  for  him  in  principal, 
interest  and  costs,  together 
with  the  costs  incurred 
against  him  and  those  legal- 
ly incurred  by  him  in  noti- 
fying the  debtor  and  subse- 
quently to  such  notification. 
He  has  also  a  claim  for  dam- 
ages, if  there  be  ground  for 
it.  —  N.  2028. 

1949.  The  siirety,  who  has 
bound  himself  lAvithont  the 
consent  of  the  debtor,  has  no 
remedy  for  what  he  has  paid 
beyond  what  the  debtor 
would  have  been  obliged  to 
pay  had  the  suretyship  not 
been  entered  into,  saving  the 
costs  subsequent  to  the  no- 
tice of  payment  by  the  sure- 
ty, which  are  borne  by  the 
debtor. 

The  surety  has  also  his  re- 
course for  such  damages  as 
the  debtor  would  have  been 
liable  for  in  the  absence  of 
such  suretyship. 

1950.  The  surety  who  has 
'paid  the    debt  is  subrogated 

in  all  the  rights  which  the 
creditor  had  against  the  deb- 
tor. —  K  2029.  —  C.  1156 
§  3,  1959. 

1951.  When  there  are  sev- 
eral principal  debtors  jointly 
and  severally  bound  to  the 
same  obligation,  the  surety 
who  has  become  answerable 
for  all  of  them,  has  his  re- 
medy against  each  of  them 
for  the  recovery  of  all  that 
he  has  paid.  —  N.  2030. 

1952.  The  surety  who  has 
paid    first     has    no    remedy 


against  the  principal  debtor 
who  has  paid  a  second  time 
without  being  notified  of  the 
first  payment;  saving  his 
right  to  recover  back  from 
the  creditor. 

When  the  surety  has  paid 
before  being  sued  and  has 
not  notified  the  principal  deb- 
tor, he  loses  his  remedy 
against  such  debtor  if,  at  the 
time  of  the  payment,  the  lat- 
ter had  the  means  of  having 
the  debt  declared  extinct; 
saving  his  right  to  recover 
back  from  the  creditor.  — 
N.  2031. 

1953.  The  surety  who  has 
bound  himself  jwith  the,  ison- 
sent  Ot  the  Hehtnr  may,  even 
before  paying,  proceed 
against  the  latter  to  be  in- 
demnified: 

1.  When  he  is  sued  for  the 
payment; 

2.  When  the  debtor  be- 
comes bankrupt  or  insolvent; 

3.  When  the  debtor  has 
obliged  himself  to  effect  his 
discharge  within  a  certain 
time; 

4.  When  the  debt  becomes 
payable  by  the  expiration  of 
the  stipulated  term,  without 
regard  to  the  delay  given  by 
the  creditor  to  .the  debtor 
without  the  consent  of  the 
surety; 

5.  After  ten  years,  when 
the  term  of  the  principal 
obligation  is  not  fixed,  unless 
the  principal  obligation,  such 
as  that  of  a  tutor,  is  of  a 
nature  not  to  be  discharged 
before  a  determinate  period. 
—  N.  2032.  —  C.  1961. 
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1954.  The  rule  contained  in 
the  last  paragraph  of  the 
preceding  article  does  not 
apply  to  sureties  given  by 
public  officers,  or  other  em- 
ployees, in  order  to  secure 
the  fulfilment  of  the  duties 
of  their  office;  such  sureties 
have  a  right  at  all  times  to 
free  themselves  from  future 
liability  under  their  surety- 
ship by  giving  sufficient  no- 
tice unless  it  has  been  other- 
wise agreed. 

.         SECTION   III. 

OF  THE  EFFECT  OF  SURETT- 
SHXP  BETWEEN  CO-SITBE- 
TIES. 

1955.  When  several  persons 
become  sureties  for  the  same 
debtor  and  the  same  debt, 
the  surety  who  discharges 
the  debt  has  his  remedy 
against  the  other  sureties, 
each  for  an  equal  share. 

But  he  can  only  exercise 
this  remedy  when  his  pay- 
ment has  been  made  in  one 
of  the  cases  specified  in  ar- 
ticle 1953.  —  N.  2033. 

CHAPTER  THIRD. 

OF  THE  EXTINCTION  OF  SURE- 
TYSHIP. 

1956.  Suretyship  becomes 
extinct  by  the  same  causes 
as  other  obligations.  —  N. 
2034.  —  C.  1179,  1185,  1186, 
1191,  2228,  2229. 

1957.  The  confusion  which 
takes  place  in  the  person  of 
the  principal  debtor  or  of  his 


surety  when  one  of  them  be- 
comes heir  of  the  other,  does 
not  destroy  the  action  of  the 
creditor  against  the  surety 
of  such  surety.  —  N.  2035. 

1958.  The  surety  may  set 
up  against  the  creditor  all 
the  exceptions  which  belong 
to  the  principal  debtor  and 
arc  inherent  to  the  debt;  but 
he  cannot  set  up  exceptions 
that  are  purely  personal  to 
the  debtor.  —  N.  2036.  —  C. 
1932. 

I  1959.  The  suretyship  is  at 
an  end  when  by  the  act  of 
the  creditor  the  surety  can 
no  longer  be  subrogated  in 
the  rights,  hypothecs  and 
privileges  of  such  creditor. — 
N.  2037. 

1960.  When  the  creditor 
voluntarily  accepts  an  im- 
moveable or  any  object  what- 
ever in  payment  of  the  prin- 
cipal debt,  the  surety  is  dis- 
charged, though  such  credi- 
tor should  afterwards  be 
evicted  of  it.  —  N.  2038. 

1961.  The  surety  who  has 
become  bound  with  the  eon- 
sent  of  the  debtor  is  not  dis- 
charged by  the  delay  given 
to  such  debtor  by  the  credi- 
tor. He  may  in  the  case  of 
such  delay  sue  the  debtor  in 
order  to  compel  him  to  pay. 
—  N.  2039.  —  C.  1953    $  4. 

CHAPTER    FOURTH. 

OF   LEOAI.  AND  JUDICXAIi 

SURETYSHIP. 

1962.  Whenever  a  person  is 
required  by  law  or  by  order 
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of  a  court  to  find  a  surety, 
he  must  conform  to  the  con- 
ditions prescribed  by  articles 
1938,  1939  and  1940. 

In  the  case  of  judicial 
suretyship,  the  person  offer- 
ed must  moreover  not  be  ex- 
empt from  civil  imprison- 
ment. —  N.  2040.  —  C.  2034. 
—  P.  559  et  s.,  883   $  3,  835.» 

1963.  When  a  person  can- 
not  find    surety   he    may   in 


lieu  thereof  deposit  some  suf- 
ficient pledge.  —  N.  2041. 

1964.  A  judicial  surety  can- 
not demand  the  discussion  of 
the  principal  debtor.  —  N. 
2042. 

1965.  He  who  is  simply 
surety  of  a  judicial  surety 
cannot  demand  the  discus- 
sion of  the  principal  debtor 
nor  of  the  surety.  —  N.  2043. 


TITLE     SIXTEENTH. 

OF  PLEDGE.     , 


1966.  Pledge  is  a  contract 
by  which  a  thing  is  placed 
in  the  hands  of  a  creditor, 
or,  being  already  in  his  pos- 
session, is  retained  by  him 
with  the  owner's  consent,  in 
security  for  his  debt. 

The  thing  may  be  given 
either  by  the  debtor  or  by  a 
third  person  in  his  behalf.  — 
N.  2071,  2077.— C.  1740  et  s. 

1966a.  Articles  "'1488,  '1489 
and  2268  apply  to  the  con- 
tract of  pledge.  —  E.  S.  Q., 
5823. 

CHAPTER  FIRST. 


conditions  as  may  be  agreed 
upon  between  the  parties.  If 
no  special  agreement  be  made, 
the  fruits  are  imputed  first 
in  payment  of  interest  upon 
the  debt  and  afterwards  upon 
the  principal.  If  no  interest 
made  wholly  upon  the  prin- 
cipal. 

The  pledge  of  immoveables 
is  subject  to  the  rules  con- 
tained in  the  following  chap- 
ter, in  so  far  as  they  can  be 
made  to  apply.  —  N.  2072, 
2085. 

CHAPTER  SECOND. 


4^  a  i.%u%^* 


OF  THE  PLEDGE  OF  IMMOVE-  OF  PAWNING. 

ABLE8.  «>  r'-itj--i^ 

1967.  Immoveables  may  be 
pledged  upon  such  terms  and 

'  V.  63  v.,  c.  44,  authorizing  guarantee  companies  to  become 
judicial  sureties. 


1968.  The  pledging  of 
moveable  property  is  called 
pawning.  —  N.  2072. 
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1969.  The  pawn  of  a  thing 
gives  to  the  creditor  a  right 
to  be  paid  from  it  by  priv- 
ilege and  preference  before 
other  creditors.  —  N.  2073.— 
C.  1994    $  4,  2001. 

1970.  The  privilege  sub- 
sists only  while  the  thing 
j)awned  remains  in  the  hands 
of  the  creditor  or  of  the  per- 
son appointed  by  the  parties 
to  hold  it.  —  N.  2076.  —  C. 
1182. 

1971.  Saving  pawnbrokers, 
no  creditor  can,  in  default  of 
payment  of  the  debt,  dispose 
of  the  thing  given  in  pawn. 
He  may  cause  it  to  be  seized 
and  sold  in  the  usual  course 
of  law  under  the  authority 
of  a  competent  court  and  ob- 
tain payment  by  preference 
out  of  the  proceeds.  This 
provision,  however,  does  not 
apply  to  timber,  which  is 
pledged  under  the  provisions 
of  the  act  29  V.,  c.  19,'  nor 
to  banks  as  regards  goods 
and  merchandise  given  in 
security,  under  the  provisions 
of  the  law  respecting  banks 
and  banking. 

The  creditor  may  also 
stipulate  that  in  default  of 
payment  he  shall  be  entitled 
to  retain  the  thing.  —  E.  S. 
Q.,  6242.  —  R.  S.  C,  cc.  120 
and  128.  —  N.  2078. 

1972.  The  debtor  is  owner 
of  the  thing  pledged  until  it 
is  sold  or  otherwise  disjwsed 
of.  It  remains  in  the  hands 
of  the  creditor  only  as  a 
deposit  to  secure  his  debt.  — 
N.  2079. 

1973.  The  creditor  is  liable 


for  the  loss  or  deterioration 
of  the  thing  pledged  accord- 
ing to  the  rules  established 
in  the  title  Of  OUigations. 

On  the  other  hand,  the 
debtor  is  obliged  to  repay  to 
the  creditor  the  necessary 
expenses  incurred  by  him  in 
the  preservation  of  the 
thing.  —  N.  2080. 

1974.  If  a  debt  bearing  in- 
terest be  given  in  pledge,  the 
interest  is  imputed  by  the 
creditor  in  payment  of  the 
interest  due  to  him. 

If  the  debt  for  the  secur- 
ity of  which  the  pledge  is 
given  do  not  bear  interest, 
the  imputation  of  the  in- 
terest of  the  debt  pledged  is 
made  upon  the  capitsd  ocf  the 
former.  —  N.  2081. 

1975.  The  debtor  cannot 
claim  the  restitution  of  the 
thing  given  in  pledge,  until 
he  has  wholly  paid  the  debt 
in  principal,  interest  and 
costs;  unless  the  thing  is 
abused  by  the  creditor. 

If  another  debt  be  con- 
tracted after  the  pledging  of 
the  thing  and  become  due  be- 
fore that  for  which  the 
pledge  was  given,  the  credi- 
tor is  not  obliged  to  restore 
the  thing  until  both  debts 
are  paid.  —  N.  2082. 

1976.  The  pledge  is  indivis- 
ible although  the  debt  be 
divisible.  The  heir  of  the  deb- 
tor who  pays  his  portion  of 
the  debt  cannot  demand  his 
portion  of  the  thing  pledged 
while  any  part  of  the  debt 
remains  due. 

Nor  can    the    heir   of  the 
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creditor  who  receives  his 
portion  of  the  debt  restore 
the  thing  pledged  to  the  in- 
jury of  those  of  his  coheirs 
who  are  not  paid.  —  N.  2083. 

1977.  The  rights  of  the 
creditor  in  the  thing  pledged 
to  him  are  subject  to  those 
of  third  parties  upon  it,  ac- 
cording to  the  provisions 
contained  in  the  title  Of 
Privileges  and  Hypothecs. 

1978.  The  rules  contained 
in  this  chapter,  are  subject 
in  commercial  matters  to  the 
laws  and  usages  of  com- 
merce, —  N.  2084. 

1979.  The  special  rules  re- 
lating to  the  trade  of  pawn- 
broking  are  contained  in  the 


laws     respecting     pawn-bro- 
kers and  pawn-broking. 

The  Federal  acts  respect- 
ing banks  and  banking,  in  so 
far  as  banks  are  concerned, 
and  chapter  54  of  the  con- 
solidated statutes  of  Canada, 
as  respects  private  persons, 
contain  special  provisions  for 
the  transfer  by  endorsement 
of  bills  of  lading,  specifica- 
tions of  timber  and  receipts 
by  warehousemen,  millers, 
wharfingers,  masters  of  ves- 
sels or  carriers,  to  incorporat- 
ed banks,  or  to  private  per- 
sons, as  collateral  security, 
and  for  the  sale  of  the  mer- 
chandise and  effects  repre- 
sented by  such  instruments. 
—  R.  S.  Q.,  6243.  —  R.  S.  C, 
ec.  120  and  128.  —  N.  2084.' 


TITLE     SEVENTEENTH. 
OF  PRIVIIiEGBS  AM>  HYPOTHECS. 


CHAPTER  FIRST. 

PRELIMINAEY  PROVISIONS. 

1980.  Whoever  incurs  a 
pergoB^L  obligation,  renders 
liable^f or  its  fulfilment  all  his 
property,  moveable  anT"  im- 
moveable, present  and  future, 
except  such  property  as  is 
specially  declared  to  be  ex- 

'  V.  R.  S.  Q.,  5643  et  s.  containing  special  provisions  gov- 
erning' the  transfer  by  endorsement  of  bills  of  lading,  timb«r 
specifications. 


empt     from    seizure.    —    N. 
2092.  —  P.  598,  599. 

1981.  The  property  of  a 
debtor  is  the  common  pledge 
of  J&is  creditors,  and  where 
tEey  "claim  together  they 
share  ita_prie©.  rateably,  un- 
less there  are  amongsL  them 
legal  causes  of  preference.  — 
N.~2093. 
.  1982.  The  legaL  causes  of 
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preference  are  privileges  and 
hypothecs.  —  N.  2094. 

CHAPTER  SECOND. 

OF   PBIVTLEGES. 
GENERAI,  PROVISIONS. 

1983.  A  privilege  is  ajight 
which  a  creditor  has  of  beijig 
preferred  to  other-  croditors 
according^  to  the  origin  of 
hialelaiin.  It  rgsultsjfrom  tte 
lajf  and  is  indivisible  of  its 
nature.  —  Nr2095: 

1984.  Among  privileged 
creditors  preference  is  regu- 
lated by  the  different  qual- 
ities of  the  privileges,  or  the 
origin  of  the  claims.  —  N. 
2096. 

1985.  Privileged  claims  of 
equal  rank  are  paid  rateably. 
—  N.  2097. 

1986.  Pgj!y>n3  who  a^re_sub- 
rogated  in  the  rights  of  a 
privileged  creditor  may  _ex- 
ercise  his  right  of  preference. 

Such  creditor  has  however 
a  preference,  for  any  remain- 
der due  him,  over  subrogated 
parties  to  whom  he  has  not 
guaranteed  the  payment  of 
the  amount  for  which  they 
hsve  obtained  subrogation. — 
C.  1154  et  8.,  2052,  2127. 

1987.  Persons  who  are 
merely  subrogated  by  law  in 
the  rights  of  one  and  the 
same  privileged  creditor  are 
paid  rateably.  —  N.  2097. 

1988.  The  transferees  of 
different  portions  of  a  priv- 
ileged claim  are  also  paid 
rateably.  if  their  respective 


transfers  have  been  made 
without  warranty  of  pay- 
ment. 

Those  whose  transfers  were 
made  with  warranty  of  pay- 
ment, are  preferred  to  the 
others;  as  between  them- 
selves, however,  regard  is  had 
to  the  date  of  the  notice 
given  of  their  respective 
transfers.  —  C.  1574,  2052, 
2127. 

1989.  The  crown  has  cer- 
tain rights  and  privileges  re- 
sulting from  the  laws  relat- 
ing to  customs,  and  from 
other  provisions  contained 
in  special  statutes  concern- 
ing matters  of  public  admin- 
istration. —  N.  2098.  —  C. 
2006a. 

1990.  The  creditors  and 
legatees  of  a  deceased  per- 
son who  are  entitled  to  sepa- 
ration of  property,  retain, 
against  the  creditors  of  his 
heirs  and  legatees,  a  right  of 
preference  and  all  their  priv- 
ileges upon  such  property  of 
the  succession  as  may  be  sub- 
ject to  their  claims. 

The  same  right  of  prefer- 
ence exists  in  the  cases 
specified  in  articles  802  and 
966.  —  N.  878,  2111.  —  C. 
743,  879,  880,  2106. 

1991.  The  rule  as  regards 
the  creditors  of  a  partner- 
ship and  those  of  the  part- 
ners individually,  is  declared 
in  article  1898.  —  R.  S.  Q., 
6244. 

1992.  Privileges  may  be 
upon  moveable  or  upon  im- 
moveable property  or  upon 
both  together.  —  N.  2099. 
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SECTION  I. 

OF    PBIVILEGES    UPON    MOVE- 
ABLE PBOPEBTY. 

r 

1993.  PiiYJJifigea  may  he 
upon  _t he  wjb oj e  of  the  ma\'e- 
aole.  property,  or  upon  cer- 
tain moveable  property  only. 

— Tsrr2ioo. 

1994.  The  claims  which 
carry  a  privilege  upon  move- 
able property  are  the  follow- 
ing, and  where  .several  (of 
them  come  together  they 
take  precedence  in  the  fol- 
lowing order,  and  according 
to  the  rules  hereinafter  de- 
clared, unless  some  special 
law  derogates  therefrom: 

1.  Law  costs  and  all  ex- 
penses incurred  in  the  in- 
terest of  the  mass  of  the 
creditors; 

2.  Tithes; 

3.  The  claims  of  the  ven- 
dor; 

4.  The  claims  of  creditors 
who  have  a  right  of  pledge 
or  of  retention; 

5.  Funeral  expenses; 

6.  The  expenses  of  the  last 
illness; 

7.  Municipal  taxes; 

8.  The  claim  of  the  lessor 
(in  accordance  with  article 
2005;  B.  S.  Q.,  5825); 

8a.  (The  claim  of  the 
owner  of  a  thing  lent,  leased, 
pledged  or  stolen,  in  accor- 
dance with  article  2005a.  60 
v.,  c.  50,  s.  33); 

9.  Servants'  wages  (and 
those  of  employees  of  rail- 
way companies  engaged  in 
manual  labor)  and  sums  due 


for  supplies  of  provisions. — 
59  v.,  c.  41,  s.  1; 

10.  The  claims  of  the 
Crown  against  persons  ac- 
countable for  its  moneys. 

The  privileges  specified  un- 
der the  numbers  5,  6,  7,  9 
and  10  extend  to  all  the 
moveable  property  of  the 
debtor,  the  others  are  special 
and  affect  only  some  particu- 
lar objects.  —  E.  S.  Q.,  5825, 
— .  2101,  2102. 

1994a.  Each  person  engag- 
ed to  fish,  or  assist  at  any 
fishery,  or  in  the  dressing  of 
fish,  either  by  written  agree- 
ment or  otherwise,  has,  for 
securing  his  wages  or  share, 
a  first  lien  preferable  to  any 
other  creditor  upon  the  pro- 
duce of  his  employer's  fish- 
ery. —  R.  S.  Q.,  5826. 

1994&.  Mutual  fire  insur- 
ance companies  have  a  priv- 
ilege upon  the  moveable 
property  of  the  insured  for 
the  payment  of  assessments 
which  may  be  imposeii  on 
the  deposit  notes  of  the 
members,  which  privilege 
takes  rank  immediately  after 
municipal  taxes  and  rates 
and  remains  in  force  for  the 
same  time.  —  Id. 

1994c.  Every  person  engag- 
ing himself  to  cut  or  manu- 
facture timber,  or  to  draw  it 
out  of  the  forest,  or  to  float, 
raft  or  bring  it  down  rivers 
and  streams,  has,  for  secur- 
ing his  wages  or  salary,  a 
privilege,  ranking  with  the 
claims  of  creditors  who  have 
a  right  of  pledge  or  of  re- 
tention, upon  all  the  timber 
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belonging  to  the  person  for  f 
whom  he  worked,  and,  if  he 
worked  for  a  contractor,  sub- 
contractor or  foreman,  upon 
all  the  timber  belonging  to 
the  person  in  whose  service  i 
such  contractor,  sub-contrac- 
tor or  foreman  were,  and  \ 
which  was  cut,  drawn  or 
floated  by  such  contractor,  ; 
sub-contractor  or  foreman; 
but  said  privilege  is  extin- 
guished as  soon  as  the  lum- 
ber shall  have  passed  into 
the  hands  of  a  third  person  | 
who  fias  bought  it,  has  re- 
ceived delivery  thereof  and 
has  paid  the  price  therefor 
in  full.  Such  privilege  in  no 
wise  affects  that  which  the 
banks  may  acquire  in  virtue 
of  the  Banking  Act.  How-  ' 
ever,  in  the  case  in  which 
the  creditor  has  worked  for 
a  contractor  or  sub-contrac- 
tor, such  privilege  shall  not 
exist  unless  the  person  hav- 
ing a  right  thereto  has  given 
a  written  notice  to  the  per- 
son affected  by  the  exercise 
thereof  and  to  the  debtor  or  . 
their  agents  or  employees, 
of  the  amount  due  to  him  at 
each  term  of  payment,  as 
poon  as  possible,  and  such 
notice  may  be  given  by  one 
creditor  for  and  in  the  name 
of  all  the  others  who  are  un- 
paid. 

2.  In  the  event  of  a  con- 
testation between  the  credi- 
tor and  the  debtor  respecting 
the  amount  due,  the  creditor 
shall,  without  delay,  give 
written  notice  to  the  person 
affected   by   the   exercise   of 


such  right,  and  the  latter 
shall  then  retain  the  amount 
in  dispute  until  he  receives 
a  written  notification  of  an 
amicable  settlement  or  of  a 
judicial  decision.  —  57  V., 
c.  47,  62  v.,  c.  50.  —  C.  2001.^  "V, 

1995.  Law    costs    aro all    ..^^ 

those  incurred  for  the  seiz-  ^ 
ure~and  sale  ot  the  moveable  ,^ 
property  and  those  of  judi- 
cial  proceedings  for  enabling 
the  creditors  generally  to  ob- 
tam  payment  of  their  claims. 
—  N.  2101.  —  P.  676. 

1996.  The  expenses  incur- 
red^ in  the  interest  ^of  the 
mass  of  tlie  r- rod itors,^iji elude 
siidi  as  liavf  served  for  the 
preservation  of  their  common 
pledge.  — ^.  2102, 

"1997.  Tithes  carry  with 
them  a  privilege  upon  such 
crops  as  are  subject  to  them. 

1998.  The  unpaid  vendor 
of  a  thing  has  two  privileged 
rights: 

1.  A  right  to  reve^ndicate; 

2.  A  right  of  preference 
upon  its  price. 

In  the  case  of  insolvent 
traders  these  rights  must  be 
exercised  within  thirty^  days 
after  the  delivery.  —  E.  S. 
Q.,  5827,  54  V.,  c.  39,  s.  2.— 
C.  1543.  —  P.  946  et  s.,  955 

M. 

1999.  The  right  to  reven- 
dicate  is  subject  to  four  con- 
ditions: 

1.  The  sale  must  not  have 
been  made  on  credit; 

2.  The  thing  must  still  be 
entire  and  in  the  same  con- 
dition; 

3.  The  thing  must  not  have 
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passed  into  the  hands  of  a 
third  party  who  has  paid  for 
it; 

4.  It  must  be  exercised 
within  eight  days  after  the 
delivery;  saving  the  provi- 
sion concerning  insolvent 
traders  contained  in  the  last 
preceding  article. 

2000.  If  the  thing  be  sold 
pending  the  proceedings  in 
revendication,  or  if,  when 
the  thing  is  seized  at  the 
suit  of  a  third  party,  the 
vendor  be  within  the  delay 
and  the  thing  in  the  condi- 
tions prescribed  for  revendi- 
cation, the  vendor  has  a 
privilege  upon  the  proceeds 
in  preference  to  all  other 
privileged  creditors  herein- 
after mentioned. 

If  the  thing  be  still  in  the 
same  condition,  but  the  ven- 
dor be  no  longer  within  the 
delay,  or  have  given  credit, 
he  has  a  like  privilege  upon 
the  proceeds,  except  as  re- 
gards the  lessor  or  the  pled- 
gee. —  N.  2102. 

2001.  Creditors,  having  a 
right  of  pledge  or  of  reten- 
tion, rank  according  to  the 
nature  of  their  pledge  or  of 
their  claim.  The  following 
is  the  order  among  them: 

Carriers; 

Hotel-keepers; 

Mandataries  or  consignees; 

Borrowers  in  loan  for  use; 

Depositaries; 

Pledgees; 

Workmen  upon  things  re- 
paired by  them,  and  persons 
having  a  privilege  in  virtue 
of  article  1994c;  »»^  «5<v<'- 


Purchasers  against  whom 
the  right  of  redemption  is 
exercised,  for  the  reimburse- 
ment of  the  price  and  the 
moneys  laid  out  upon  the 
property.  —  60  V.,  c.  50,  s. 
34),  This  privilege  cannot 
however  be  exercised,  unless 
the  right  is  still  subsisting, 
or  could  have  been  claim^ 
at  the  time  of  the  seizure,  if 
the  thing  have  been  sold.  — 
N.  2102.  —  C.  441,  1546, 
1679,  1713,  1723,  1770,  1812, 
1816«,  1969. 

2002.  Privileged  funeral  ex- 
penses  include  only  wb^at^s 
suitable  to  the  station  and 
means  of  tEe  decertsed.  and 
are  payable  out  of  all  his 
moveabtB  property;        ' 

TEey  include  the  mourning 
of  the  wiJow.  within  the 
same  restriction.  —  N.  2101. 
—  C.  2009    $  2. 

2003.  The  expenses  of  the 
last  illness  include  the  char- 
ges ot  tne  ptiysiciang,  apo- 
thecaries and  nurses  during 
thj  illnesB  of  which  the  deb- 
tor died,  and^  are  taken  out 
of  all  the  moveable_property 
of  the  deceased. 

[ In  cases  »<*  ohmnit.  n\ . 
sea^e,  the^  privilege  avails 
only  for  the -fixpeasea  during 
the  last  six  months  before 
the  decease.  J  —  n7  2101.  — 
C.  "2009    $  3. 

2004.  The  municipal  taxee 
which  rank  before  all  other 
privileged  claims  hereinafter 
mentioned,  are  limited  to 
taxes  on  persons  and  per- 
sonal property  imposed  by 
certain     municipalities,     and 
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taxes  to  which  a  like  priv- 
ilege is  attached  by  special 
statutes.  —  C.  2011    $  3. 

2005.  The  privilege  of  the 
lessor  extends  to  all  rent  that 
is  due  or  to  become  due  un- 
der a  lease  in  authentic  form. 

But  in  the  case  of  the 
liquidation  of  property  aban- 
doned by  an  insolvent  .trader 
who  has  made  an  abandon- 
ment in  favor  of  his  credi- 
tors, the  lessor's  privilege  is 
restricted  to  twelve  months 
rent  due  and  the  rent  to  be- 
come ^ue  during  the  current 
year  if  there  remain  more 
than  four  months  to  complete 
the  year;  and  if  there  remain 
less  than  four  months  to 
complete  the  year,  to  the 
twelve  months'  rent  due  and 
to  the  rent  of  the  current 
year  and  the  whole  of  the 
following  year. 

If  the  lease  be  not  in  au- 
thentic form,  the  privilege 
can  only  be  claimed  for  three 
overdue  instalments  and  for 
the  remainder  of  the  current 
year.  —  61  V.,  e.  46.  s.  1.  — 
C.  1619  et  s. 

2005a.  The  owner  of  a 
thing  who  has  lent,  leased  or 
pledged  it,  and  who  has  not 
prevented  its  sale,  has  a 
right  to  be  paid  the  proceeds 
of  its  sale,  after  the  claims 
mentioned  in  articles  1995 
and  1996,  and  the  claim  of 
the  lessor,  have  been  collo- 
cated. 

The  same  rule  applies  to 
the  owner  of  a  thing  which 
has  been  stolen,  who  would 
not  have  lost  his  right  to  re- 


vendieate  it,  had  it  not  been 
judicially  sold.  —  60  V.,  c. 
50,  8.  35. 

2006.  Domestic  servants 
and  hired  persons  are  next 
entitled  to  be  collocated  by 
preference  upon  all  the 
moveable  property  of  the 
debtor  for  whatever  wages 
may  be  due  to  them,  for  a 
period  not  exceeding  [one 
year  previous  to  the  time  of 
the  seizure  or  of  the  death.] 

Clerks,  commercial  travel- 
lers, apprentices  and  journey- 
men are  entitled  to  the  same 
preference,  but  only  upon  the 
merchandise  and  effects  con- 
tained in  the  store,  shop  or 
workshop  in  which  their  ser- 
vices were  required,  [for  a 
period  of  arrears  not  exceed- 
ing three  months.] 

(Employees  of  railway 
companies,  engaged  in  man- 
ual labour,  have  also  the 
same  privilege  upon  all  the 
moveable  property  of  the 
company,  for  arrears  not  ex- 
ceeding three  months.  —  59 
v.,  c.  41,  s.  2).  — 9  Ed.  Vn., 
c.  71,  s.  1. 

Those  who  have  supplied 
provisions  have  likewise  a 
privilege,  concurrently  with 
domestic  servants  and  hired 
persons,  for  the  supplies  fur- 
nished during  the  last  twelve 
months.  —  N.  2101, 

2006O.  The  privileges  of 
the  Crown  are  defined  by 
special  statutes.  —  60  V.,  c. 
50,  s.  36.  —  N.  2098.  —  C. 
1989. 

2007.  The  privileges  upon 
ships,  upon   their  cargo  and 
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their  freight,  are  declared  in 
the  title  Of  Merchant  Ship- 
pirw.  —  C.  2383  et  s. 

2008.  Other  rules  concern- 
ing the  collocation  of  certain 
privileged  claims,  are  to  be 
found  in  the  Code  of  Civil 
Procedure. 

SECTION  II. 

OP       PRIVILEGES       UPON       IM- 
MOVEABLES. 

2009.  The  privileged  cJaims 
ujiiiB_  immpveabl^iS,  are  here- 
inafter enumerated  and  rank 
in  the  following  order: 

1.  T^aw  costs  and  the  ex- 
penses incurred  fox  the  com- 
mon interest  of  the  credi- 
tors; 

2.  Fiinftrajl  eyppjiHea,  such 
as  declared  in  article  2002, 
when  tbe  proceeds  of  the 
moveable  property  have 
proved  insufficient  to  pay 
them; 

3.  The  expenses  of  the  last 
illness,    such   as   declared   in 
article   2003,  and  subject  to    \ 
the  same  restriction  as  fun-    { 
eral  expenses;  i 

4.  The  expenses  of  tilling    [ 
and  sowing;  / 

5.  Assessments  and  rat^s^  /' 

6.  Sfifgnmrftl    <^iTfti^      — «-«< 

7.  The  claim  of  the  labor- 
er,  workmauj^  architect,  end- 

\bunder^sub56ct~lo  tEe^  provi- 
.^i^lsions  (ff  article  2013.  —  59   | 
v.,  c.  42,  s.  1. 

8.  The  claim  of  the  vendor; 

9.  Servants'  wages  (and 
those  of  employees  of  rail- 
way companies  engaged  in 
manual     labour     under  '  the 


same  restriction  as  funeral 
expenses.  —  59  V.,  c.  41, 
s.  3.)  —  N.  2103,  2104.  —  C. 
2084,  2107.  —  P.  798.    ^.S-*?-'?" 

2009a.  Companies  for  ston-  a  ^ 
ing^  roads    have   a   privilege  JX] 
upon  the  lands  of  all  persons  J 
bound  to  the  maintenance  of 
the    road    and    being  share- 
holders   to    the    amount    of 
their  contribution  on  account 
of  such  lands,  and  a  privil- 
ege   upon    all    lands    belong- 
ing   to     persons     not     being 
shareholders     bound    to    the 
maintenance  of  the  road,  for 
three     years    of    arrears    of 
commutation     rent    of    such 
maintenance. 

Notwithstanding  the  pro- 
Visions  of  artieJes  2009  and 
2015,  these  privileges  rank 
limmediately  after  municipal 
jassessments. 

A  sale  umder  execution 
shall  not  free  the  lands  sold 
from  the  privilege  of  the 
company  for  the  payment  of 
instalments  not  yet  due  and 
of  the  annual  rent  to  become 
due.  —  E.  S.  Q.  5829.  —  C. 
2084    $  6. 

«  2010.  The  privilege  for  ex- 
penses of  tilling  and  sowing 
attaches  upon  the  price  of 
immoveables  sold  before  the 
harvest  is  gathered,  to-^the 
ej^nt  oiily_ol.thie_additional 
value  given  by  such  tilling 
and  sowing.  —  N.  2102.  — 
C.  410. 

'  2011.  The  assessments  and 
rates  which  are  privileged 
upon  immoveables  are: 

1.  Asaessments^r  building 
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or  rejgairing^  churches,  par- 
sonages .ar  chaxrck-yards;,  but 
in  cases  where  an  immove- 
able has  been  purchased  from 
a  person  who  does  not  pro- 
fess the  Boman  Catholic  reli- 
gion, before  it  was  assessed 
for  such  purposes,  the  privil- 
ege for  such  assessment  must 
rank  after  the  vendor's 
claim,  and  all  privileges  and 
hypothecs  anterior  to  Bueh 
purchase; 

2.  Sehool-ratga; 

3.  Municipal  _  rates,  of 
which  however  '  ^onTy  five 
years  of  arrears,  besides  the 
current  year,  can  be  claim- 
ed, without  prejudice  to 
cases  under  special  statutes 
establishing  a  shorter  pre- 
scription. 

These  claims  are  privileged 
only  upon  the  immoveable 
specially  assessed,  and  the 
last  two  rank  concurrently 
after  those  mentioned  in 
paragraph  1.  —  P.  790. 

2012.  The  privilege  for 
seigaioraL-diifis  applies  to  all 
liiuaars  of  such  dues,  and  ex- 
tends equally  to  arrears  of 
rents  constituted  in  com- 
mutation of  seignioral  dues, 
fgr  five  years  iiiily,__besideS 
the  current  yeai-  —  P-  790. 

20T3r'The_iaboi£i:,_jBmrk- 
man,  architect  »«4  builder^ 
have  a  right  of  preference 
over  the  vendor  and  other 
creditors,  on  the  immoveable, 
but  only  upon  the  additional 
value  given  to  the  immove- 
able"!)}''  the  work  done. 

In  case  tlie  proceeds  are 
insufficient  to  pay  the  labor- 


er, workman,  ajchitect  a«d 
builder,* or  in  cases  of  con-  ^  ^tt 
testation,  the  additional  ^*— •*« 
value  given  by  the  work  is 
established  by  a  relative 
valuation  effected  in  the 
manner  prescribed  in  the 
Code  of  Civil  Procedure. 

The  aforesaid  privileged 
claim  is  paid  only  upon  the 
amount  established  as  being 
the  additional  value  given  to 
the  immoveable  by  the  work 
done.  —  59  V.,  c.  42,  $  2.  —  W  ftJlEi 
N.  2103.  —  C.  1695  et  s., 
2103.  —  P.  805   $  2,  806,  807. 

2013o.  For  the  purposes  of 
the  privilege,  the  laborer, 
workman,  architect  and 
buiJder  rank  as  follows: 

1.  The  laborer; 

2.  The  workman; 

3.  The  architect; 

4.  The  builder.  —  59  V.,  c. 
t^,  s.  ^.   J,  ^jhrSl  e?  V  3  t*^ .  a 

20136.  Tlie  rigEt  of  prefer- 
ence or  privilege  upon  the 
immoveable  exists,  as  fol- 
lows: 

"Without  registration  of 
the  claim,  in  favor  of  the 
debt  due  the  laborer,  woTk- 
njan  and  the  builder,  during 
the  whole  time  they  are  oc- 
c upied  at  the  work-or-jghile 
such  work  lasts,  as  the  case 
may  be;  and.  with  registra- 
tion, provided  it  be  register  - 
ed  within  thg  thirty  daya 
following  the  r)ate  upon 
which    the    building   has   be- 

f or  which  it  is  intended. 

But  such  right  of  prefer- 
ence or  privilege  aliali_exist 
only  for  one  year  from^tbe 


v-mmJUa/*  •^a 
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date  of  the  regjatration.  un-  i 
less  a  suit  be  taken  in  the 
interval,  or  unless  a  longer 
delay  for  payment  has  been 
stipulated  in  the  contract. — 
—  Ibid. 

2013c.  The  preservation  of 
the  privilege  is  subject  to 
the  following  conditions: 

The  laborer  and  workman 
must  give  notice  in  voitmg, 
or  verbally  before  a  wit- 
ness, to  the  proprietor  of 
the    immoveable,   that.  Jhey 

hayf;  ppt  bf*^"  paid  for  thftir 
work,  at  and  for  each  term 
of  payment,  due  to  them. 
Such  notice  may  be  given 
by  one  of  the  employees  in 
the  name  of  all  the  other 
laborers  or  workmen  who  are 
not  paid,  but  in  such  case 
the  notice  must  be  in  writ- 
ing. 

The  architect .  and  bui!der 
shall  TTkewise  inform"  the 
propraetor  of  the  immove- 
able, or  his  agents,  in  writ- 
ing, of  the  contracts  which 
they  have  made  with  the 
chief  contractor,  within 
eight  days  from"  the  signing 
oUJifijaamfi.  —  Ibid. 

2013(Z.  In  order  to  meet 
the  privileged  claims  of  the 
laborer  and  workman,  the 
proprietor  of  the  immove- 
able may  retain  an  amount 
equal  to  that  which  he  has 
paid  or  will  be  called  upon 
to  pay,  according  to  the 
notices  he  has  received,  so 
long  as  such  claims  remain 
unpaid.  —  Ibid. 

201 3e.  In  the  event  of  a 
difference     of     opinion     bet- 


ween the  creditor  and  the 
debtor,  with  respect  to  the 
amount  due,  the  creditor 
shall,  without  delay,  inform 
the  proprietor  of  the  im- 
moveable, by  means  of  a 
written  notice  which  shall 
also  mention  the  name  of  the 
creditor,  the  name  of  the 
debtor,  the  amount  claimed 
and  the  nature  of  the  olaim. 

The  proprietor  then  retains 
the  amount  in  dispute  until 
notified  of  an  amicable  set- 
tlement or  a  judicial  deci- 
sion. —  Ibid. 

2013f.  The  sale  to  a  third 
party  by  the  proprietor  of 
the  immoveable  or  his 
agents,  or  the  payment  of  the 
whole  or  a  portion  of  the 
contract  price,  cannot  in  any 
way  affect  the  claims  of  per- 
sons who  have  a  privilege 
under  article  2013,  and  who 
have  complied  with  the  re- 
quirements of  articles  2013a, 
20136,  2013c  and  2013.  — 
Ibid. 

2013f;.  The  supplier  of 
materials  shall,  beiore  deliv- 
ery of  the  materials,  give 
ngtice  in  writing  to  the 
proprietor  of  the  immove- 
able, of  the  contracts  made 
by  him  for  The  delivery  of 
materials,  and  mention  the 
cost  thereof  and  the  immove- 
able for  which  they  are  in- 
tended. —  Ibid. 

2013/j.  In  order  _.txLjneet 
t he  privileged  claims  of  the 
suppliers  ol  materials,  the 
proprietor  of  the  immoveable 
retains,  on  the  contract 
price,    an    amount    equal    to 
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that  mentioned  in  the  notices 
he  has  received.  —  /6t(i. 

2013i.  The  notices,  men- 
tioned  in  article  2013g  have 
fhe  etteet  of  .._aD.  attachnvent 
by  garnishnient  on  the  con- 
tract price. 

Wirtan  the  three  months 
following  the  notice  given 
in  accordance  with  article 
20T5ff,  the_jiit€re3ted  parties 
must__fcaie  iegal  proceedings 
to  have  the  debtor  condenm- 
ed  and  the  seizure  declared 
valid,  otherwise  the  latter 
lapses;  and,  to  such  suit,  the 
proprietor  of  the  immove- 
able must  be  made  a  party. 
—  Ibid.  —  P.  680. 

2013/.  In  the  event  of  the 
proprietor  of  the  immove- 
able erecting  the  building 
himself  without  the  inter- 
mediary of  any  contractor, 
the  notices  mentioned  in  ar- 
ticle 2013»7  may  be  given  to 
the  person  or  persons  who 
lend  or  may  lend  money  to 
the  person  building,  and 
thereupon  the  latter  shall, 
mtdxitis  mutatidis,  be  subject 
to  the  provisions  of  the  pre- 
ceding articles.  —  59  V.,  c. 
42,  s.  2. 

2013A;.  No  transfer  of  any 
portion  of  the  contract  price 
or  of  the  amount  borrowed, 
as  the  case  may  be,  either 
before  or  during  the  execu- 
tion of  the  work,  can  be  set 
up  against  the  said  suppliers 
of  materials;  nor  can  any 
payment,  exceeding  the  cost 
of  the  work  done,  according 
to  a  certificate  of  the  ar- 
chitect or  superintendent  of 


the  works,  affect  their 
rights.  —  Ibid.  , 

2013L  On   notice  given  to    (  **^- 
the   proprietor    in   virtue   of       i    **i 
article   2013(7   and   registered      (t^ 
according  to  article  2103,  the 
supp3iers   of    materials   shall 
have  a  hyjiptheeary  privilege 
which    shall    rank    after_  the 
hypothecs    previously     ifigis- 
tered  and  the  privileges  creat- 
ed Jby  this  act.  —  Ibid. 

2014.  The    vendor    has    a  . 
privilege    upon    the  immove- 
able   sold    for   all  the  price 
due  to  him. 

]T  there  have  been  several 
successive  sales,  the  prices  of 
which  are  wholly  or  partly 
due,  the  fijst  vendor  is  .pre- 
fjired  to  the  second,  the 
second  to  the  tliird,  and  so 
on. 

The  same  right  extends: 

To  _doDQ(ts,  for  the  pay- 
ments and  charges  stipulated 
in  their  favor; 

To copartitioners,    coheirs 

and_  coiegateea  upon  the  im- 
moveables which  they  owned 
in  common,  for  the  warranty 
of  the  partitions  made  be- 
tycgen  t>hem  and  of  tie  dif- 
ferences to  be  paid.  —  N. 
2103.  —  C.  748  et  s.,  2050, 
2100,  2104,  2105,  2122. 

SECTION   III. 

HOW  PRIVILKGES  UPON  IM- 
MOVEABLES ARE  BE- 
TAINE0. 

2015.  With  regard  to  im- 
moveables, privileges  pro- 
duce no  effect  among  credi- 
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tors,  unless  they  are  made 
public  in  the  manner  de- 
termined in  the  title  Of 
Registration  of  Real  Rights, 
saving  the  exceptions  there- 
in mentioned.  —  N.  2106. 

CHAPTER  THIRD. 

OF   HYPOTHECS. 

SECTION  I. 

GENERAL   PROVISIONS. 

2016.  Hypothec  is  a  xfifll 
right  upon  immoveables  made 
liaible  for  the  fulfilment  of 
an  obligation,  in  virtue  of 
which  the  creditor  may  cause 

thPTj^  itO  1^  '^^'^  ^"  '^^^  har\<\n 
of  whomsoever  thay  may  be, 
and  havft  a  prfiffirftni<'.ft  iipnn 
the  T>rocegds_of  the  sale  in 
order  of  date  as  fixed  by  this 
code.  —  N.  2114,  2118. 

2017.  Hypothec  is  indivi- 
sible and  subsists  in  entire- 
ty upon  all  the  immoveables 
made  liable,  upon  each  of 
them  and  upon  every  portion 
thereof. 

Hypothec  extends  ovej  all 
snh.'^t^qiiPint  imprnviftTnp.nt.q  nr 
increase  by  alluvion  of  the 
property  hypothecaiteid. 

It  secures  besides  the  prin- 
cipal, whatever  interest  ac- 
crues therefrom,  under  the 
restrictions  Situated  in  the 
title  Of  Registration  of  Real 
Rights,  and  all  costs  in- 
coirred.     ~" 

It  ia  merely  an  accesaory 
and  subsists  no  longer  than 


the  claim  or  obligation 
which  it  secures.  —  N.  2114, 
2133.  —  C.  2247.  —  P.  804. 
,  2018.  Hypothec  can.  take 
place  only  in  the  cases  and 
according  to^  the  formalities 
autherizfti  by  Jaw.  —  N. 
2115r"   ~ 

2019.  Hypothec  may  be 
either  legal,  judicial,  or  con- 
ventional. —  N.  2116. 

2020.  Legal  hypothec  is 
that  which  results  from  the 
law  alone. 

Judicial  hypothec  is  that 
which  results  from  judg- 
mente j)r  judicial  acta. 

"TTonventional  hypothec  re- 
sults from  an  agreement.  — 
N.  2117.  ■ 

'  2021.  Hypothec  upon  an 
undivided  j)oritu)n_of_an.  im- 
moveable_can  jQuly-Subsist  in 
so  far  as  the  debtor,  by 
mean8_of„a-PaTiiiion  or  ot-her 
equivalent  act,  remains  pro- 
prietor of  some  portion  of 
such  imiain£aMe»_sa5dng-the 
provisions  of  article  731.  — 
P.  746. 


2022. 

susceptible 


Moveables    are    not 
of hypotS^a- 


tionj  except  as  provided  in 
tEe  titles  Of  Merchant  Ship- 
ping and  Of  liottODiriJ  and 
RespotKJentia.—'S.  2119,  2120. 
.     2023.  Hypothec  cannot  be 

a c quired^J[p3-Ee-PJQi"^<^Q  of 
existing  creditorSj  up.oji  the 
immoveables  of  persons  no- 
toriously jnsolyen  t,.__Qir_  _Qt 
fra^rs  within  the  thirty 
days  prevTous^to_their  bank- 
ruptcy."—^-1032  et  s.,  2085, 
2090. 
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SECTION  II. 

I 
OK   LEGAL   HYPOTHEC.  | 

2024.  The  opJv  rights  and  ' 
claims  to  whi&h  legal  ^-  j 
pftthee  is  attaphed^  under  Ihe  | 
rf-st.rictinna  hereinafter  men-  i 
tioned,  are  declared  in  | 
paragraphs  one,  two,  three 
and  four  of  this  section. 

2025.  Legal  hypothec  either 
affe£la_a]l_  the  immoveaWes 
generaUy,  or  is  limited  to 
some  of  them  only. 

2026.  Legal  hypothec  gf- 
fects^  3iich  immnveahles  only 
as  belong  to  the  debtor  and 
are  <^<>scribft^  in  a  notice 
fil^_sni_rjegiateM!d,  as  pre- 
scribed in  the  title  Of 
Registration  of  Real  Rights. 
—  C.  2133,  21470. 

2027.  Creditors  who  acquir- 
ed a  legal  hypothec  before 
the  thirty-first  day  of  Dec- 
emberj  one  thousand  _fiight 
hundred   and  forty-one,   may 

Z^ .  neyerthfilfisa-  exercise  JiLupon 

all  the  immoveable  property  | 

"•^^^eld    by     the    debtor    at    or  ! 
since    the    time    of    the    ac- 
quisition of  such  hypothec. 

2028.  Legal  hypothecs  an- 
!^^^  terior  to  the  first__<lay_of 
^^  September.  one  thousand 
*^^     eight  hundred  and^ixty,  are 

frnverned     by     the   Tawa     in 
'l«l^foree       when       they       were  | 
created. 


i«>&L. 


claima  or  demands  which 
they  may  have  againat  their 
husbands  on  account  of  what- 
ever^ Jheymay  Fave  i-GiCeived 
or  ac^ireT  during  marriage 
by  succession,  inheritance  or 
gift.  —  N.  2121,  2135.  —  C. 
2115. 

$  2.  LEGAL  HYPOTHEC  OF 
MINORS    AND     INTERDICTED 

PERSONS. 

•    2030.     Minors    and  ^njer- 

dic'te^d  persons  have  a  legal 
hypotliec  upon  the  immove- 
abfes  of  their  tutors  or 
curators  for  the  balance  of 
the  tutorship  or  cura;tor8hip 
account.  ^^^N.  2121.  —  C. 
2117  et  8. 

•  2031.  This  hypothec  takes 
place    onlx   in    the    ease^  of 

tutorshipj      or cura^torghips 

conferred  in  Xower   Canad&i. 

§  3.  LEGAL  HYPOTHEC  OF  THE 
CROWN. 

.  2032.  The  Jegal  hypothec 
of  the  crown  in  eases  where 
it  exists,  li,  Iilce  Jegal 
hypothec  in  generailj^  subject 
to  the  preliminary  proviaions 
of  this  seetFon.  —  5r."^121. — 
C.  1989. 

$  4.  LEGAL  HYPOTHEC  OF 
MUTUAL  INSURANCE  COM- 
PANIES. 


$  1.  LEGAL   HYPOTHEC 
MARRIED  WOMEN. 


OF 


•  2029.  Married  women  have 
a     legal     hypothec  "for     all 


•  2033.  There^is^  likewise  a 
legal  hypothec  in  Tavor  of 
mutual  fire  insurance  com- 
panies^upon  the  immoyeables 
mentioned  in  the  policy,  for 


320 


OF  PRIVILEGES  AND  HYPOTHECS. 


the  payment  of    th^e  aaseas- 

^his  hypothec  is  n^  aub- 
jfti'-t  to  thft  rflatrip.tiona  con- 
tained In  article  J^O?^fi,  and  it 
ranks  dating  from  the  date 
of  the  deposit  note.  —  E.  S. 
Q.,  5830.  —  C.  2084  $  5, 
2130. 

SECTION   III. 
OF  JUDICIAL  HYPOTHEC. 

2034.  Judicial  hypothec  re- 
sults from  judgments  render- 
ed  by  the .  cooirts  of  Lower 
C^ada,  "either  in  contested 
or  uncontested  cases,  and 
which  order  the  payment  of 
a  epecifie  sum  of  money. 
Such  judgments  likewise 
carry  hypothec  for  interest 
and  costs  without  specifying 
the  amount  thereof,  subject 
to  the  restrictions  contained 
in  the  title  Of  Registration  of 
Real  Rights. 

It  also  results  from  any 
act  of  suretyship  judicially 
entered  into,  and  from  any 
other  judicial  act  creating  an 
obligation  to  pay  a  specific 
sum  of  money. 

It  is  subject  to  thR  mleB 
contained  in  article  2026.  — 
N.  2123.  —  C.  2121." 

2035.  Jxidicial  hypothecs 
a/cquired  before  the  thirty- 
first  day  of  December,  one 
thousand  eight  hundred  and 
forty-one,  affect  all  the  prop- 
erty held  by  tbe  debtor  at 
or  since  the  time  at  which 
they  were  acquired. 

2036.  Judicial  hypothecs 
acquired  between  the  thirty- 


first  day  of  December,  one 
thousand  eight  hundred  and 
forty-one,  and  the  first  day 
of  September,  one  thonsand 
eight  hundred  and  sixty,  af- 
fect only  suieh  property  as 
the  debtor  possessed  at  the 
time  when  the  judgment  was 
rendered  or  the  judicial  act 
performed.  —  N.  2123. 

Since  the  first  day  of  Sep- 
tember, one  tbousanSZeTght 
hundred  "and  siyty,  and _f or 
the  future,  judicial  hypothec 
may  be  exercised  againat-all 
the  immoveables  possessed 
by  the  debtor  and  those 
wjiich  he  may  acquiTe.  —  6 
Ed.  Vn.,  c.  41,  8.  1.      ^  ^  ^  i 

SECTION   IV.  "2  O  ^^ 

OF      CONVENTIONAL 
HYPOTHEC. 

2037.  Cnnyentinnal  hypo- 
thec can  onlx_be  granted  J)y 
those  who  are  capable  of 
alienating  the^  Tmmoveables  ^ 
which  they  subject  to  it  ; 
saving  the  provisions  of 
special  enactments  concern- 
ing Fabriques.  —  N.  2124. 

2038.  Persons  whose  right 
to  an^mmoveable  iaL^aiuqxend- 
ednpjyr  a  conditiou,  or  is  de- 
terminable in  certain  cases, 
or  is  subject  to  rescission,  can 
only__giaiJt  hy-potliecs-iipon 
it  which  are^  subject- -ta  the 
same  conditions  or  to  the 
same  rescission.  —  N.  2125. 
—  C.  2081    $  2. 

2039.  The'  property  of  min- 
ers and  interdicted  persons*, 

and    that     of    absentees    so 
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long  as  it  is  only  j)roviaional- 
lynelT,  cann  q  tjhfi_hy  pDtiiec  - 
ated  otherwise  than  in  virtue 
of  judgments^  or  for  the 
calTses  and  subject  to  the 
formalities^  established  by 
law.  —  N.  2126.  —  C.  297, 
298,  321,  351. 
«        2040.      Oj^nventjinnft]    liypn- 

\     wise   than    hy  ai-t^   jn    ?nit)TPn- 

/  Wr  f^rm;  except  in  the  cases 
''  specified  in  the  following  ar- 
ticle. —  N.  2127. 
^  2041.  Hypothecs  ujpon  lands 
held  in  free  and  comjnon 
soccage,  anii__  those __  upon 
lands  in  the  counties  of  Mis- 
sijaa^oi^  ShefYnrd,  jStan-itead, 
Shfirbrnnkft  and  Dnrummond, 
whatever    may   be     their    te- 

.-»  nure,  may  also  be  created  in 
the  form  specified  fifty-eighth 

'.^.section     of     chapter     thirty- 
seven     of     the     consolidated 
-N  statutes  for  Lower  Canada. 

io)     2042.     Conventional    hypo- 

'    thecs  are  not  valid  nnlfts^  ths 

deed  specially  deacrib'^_the 

immoveable        hypo^^eated, 

with  a  designation  of  ihe^  co- 

,      terminous   Xands.    or    of    the 

J  number  pr  name  under  which 
it  is  known,  or  oi_the_lat  or 
part  of  the  lot  and  range,  or 
of  its  niiinber  upon  the  pJan 
andJifiok^^f  Reference  of  the 
registry  office,  if  such  plan 
and  book  of  reference  exist. 
—  N.  2129.  —  C.  2168.  —  E. 
8.  Q.,  5831. 

2043.  A_hjpgthec  granted 
by  a  debtor . .  upon  ari^  Hm- 
mo^veabie  of  whick  he  lias 
possession  as  proprietor, 
but  under  an  insufficient 
11         T" 


tijle,  takes  effect__froP'  Jhe 
date  of  ita  registration  if_he 
suljsequently  obtain,-  a  per- 
fect^ title  to  it;  saving  the 
rights  of  third  parties. 

The  same  rule  applies  to 
judgments  rendered  against 
a  debtor  under  the  sanie  cir- 
cumstances. 

«  2044.  Conventional  hypo- 
thecs are  likewise  not  ygli^l 
unless  the  _sum_  for  which 
they  are  granted— is—ceitain 
and  determined  by  the  deed. 

This  provision  does  not 
extend  to  life  rents  or  otJier 
obligations  appreciable  in 
money,  which  are  stipulated 
in  gifts  inter  vivos.  —  N. 
2132. 

2045.  Hypothecs  created  by 
a  wilLupon  immoveables  sub- 
jected by  tbejtestator  to  cer- 
tain charges,  are  governed 
byTEe^same  rules  as  conven- 
tional hypothecs.  —  C.  2110 
et    s. 

'  2046.  Conventional—Iiypo- 
thees  may  be  grafliad  for  any 
obli  gatibii_jwliatever. 

SECTION  V. 

OF      THE      ORDER      IN      WHICH 
IIYrOTHECS   RANK. 

•  2047.  [As_between__the 
creditors,  hypotheca— ISre- 
tofore  ^Tftatf'd  r^nh  in~th'' 
order  of  their  respective 
da_tes,  when  none  of  them 
have  been  registered  in  con- 
formity with  the  provisions 
contained  in  the  title  Of 
Reyistration  of  Real  Rights. 
Hypothecs  created   hereafter 


!) 
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are  without  effect  unless  they 
conform_to_the  jjrovliibns  of 
article  2130.]  —  N.  2134. 

2048.  ^T^  fr-fldi tor  -who  ex- 
pressly or  tacitly  consents  to 
the  hypothecation  in  favor 
of  another  of  the  Lnunove- 
able  h^otjiie&ated  to  himself 
is  dgainedntaJiaye-iieided  -to 
the  latter  his  pref^ifince  ; 
and  in  such  case  an  inver- 
sif^p  nf  nr(]|^r  takes  place  be- 
tween these  creditors  to  the 
respective 
manner 


extent  ~oF   their 
claims ;   but   in   such 
as    not     to    prejudice 


mediate  creditors_if_ there Jbe 

a  a 

moxfi — than 

eJonging  to 

may   exercise    it 

Qi more^  of 

them  as  he  deems  proper. 

If  however  all  or  more 
than  one  of  the  immoveables 
thus  hypothecated  be  soM, 
and  the  proc.eftf|,q  h'sve  to  be 
di8tributeid,_his_  hypothec  is 
divided  rateably  uBan—  so 
much  of  thmr  reRpective 
prices  as  remains  toJbe__dis- 
tributed,  when  there  are 
other  subsequent  credjtnfs 
holding  hypothecs  upjQn_some 
ong  or  other  only  of  such  im- 
moiveables. — 

2050.  The  prmleged  or 
hypothecary  creditors  of  a 
vendor  rank  before  him,  re- 
gard ;being  had  among  them 
to  the  order  of  preference  or 
priority. 

2051.  Creditors  whose 
claims  are  suspen'ded  by  a 
condition     are     nevertheless 


collocated  in  their  order,  sub- 
.jt'Ct  however  to  the  condi- 
tions prescribed  in  the  Code 
of  Civil  Procedure.  —  P.  800. 

2052.  The  provisions  con- 
cerning privileges  contained 
in  articles  1986,  1987  and 
1988  are  also  applicable  to 
hypothecs. 

CHAPTER  FOiniTH. 

OF  THE  EFFECT  OF  PRIVILEGES 
AND  HYPOTHECS  WITH  RE- 
GARD TO  THE  DEBTOR  OR 
OTHER  HOLDER. 

2053.  Hypothg^^  do  not_ 
divest  the  debtor  oir  other 
hoilder,  either  of  whom  con- 
tinues to  enjoy  the  property 
and  nia3!  alienate  it,  subject 
liQwever  to  the  prTviiege  or 
the  hypothec  charged  upon  it. 

2054.  Neither  the  d&btor 
nor  other  holder  can,  with  a 
view  of  defrauding  thejugdi- 
toiU-  deteriorate  tihe  Jmmpve 
able  charged  with  a  privileg 
ed  or  hypothecary  claim,  by 
destroying  or  injuring,  carry- 
ing away  or  selling  the  whole 
or  any  part  of  the  buildings, 
fences,  or  timber  thereon. — 
P.  833    §  5. 

2055.  In  the  event  -of  such 
deterioration  the  creditor 
wTTo  has  a  privilege  or 
hypotnec  upon  th6  immove- 
able may  sue  him,  even 
though  the  claim  be  not  yet 
payable,  and  recover  from 
him  personally  the  damages 
occasioned  by  such  deteriora- 
tion Sj_j£_theextent_of^  such 
claim     and     with     the    same 
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right  of  privilege  or  hypoth- 
ec; but  th«  amount  so  re- 
coverecT  goes  in  reduction  of 
tTIFl^m.  —  N.  iilVb.  —  P. 

2056.  Creditors  having  a 
regist-ered  priviTege  or  ^y- 
potliec  upon  an  immove- 
able may_ follow  it  into  what- 
ever hands  it  passes  and 
cause  it  to  be  sold  judicial- 
ly in  order  to  be  paid,  ac- 
cording to  the  order  o7  thedr 
claims,  out  of  the  proceeds 
of  such  sale,  —  N.  2166. 

2057.  In  order  to  secure_bis 
right-,  the  creditor  has  _two 
remedies,  namely,  the  hypo- 
thecary action  and  the  action 

to interrupt      prescription. 

The  latter  is  treated  of  in 
the  title  Of  Prescription.  — 
C.  2257. 

SECTION  I. 

OF      THE      HYPOTHECAKY 
ACTION. 

2058.  The  hypnthftpary  nn- 
tion  is  given  to  creditors 
whose  claims  are  liquidated 
and  exigible,  against  all  per- 
sons holding  as  proprietors 
the  whole  or  any  portion  of 
the  ijnmpveable  h^Bptheeated 
for  theix  cJaim.  —  C.  2247. — 
P.  1025  et  s. 

2059.  When  the  property  is 
in  the  possession  of  an 
usufructuary  the  action  must 
be  brought  against  the  pro- 
prietor of  the  land  and 
against  the  usufructuary 
conjointly,  or  notice  of  it 
must  be  given  to  whichever 


of  the  two  ha3  not  been  sued 
in   the  first  instance. 

2060.  If  the  possessor  be 
charged  with  a  substitution, 
judgment  may  be  obtained 
against  him  in  an  hypothec- 
ary action  without  calling  in 
the  substitute  ;  saving  in 
such  case  the  right  of  the 
latter  as  declared  in  the  title 
concerning  gifts. 

2061.  The  object  of  the  hy- 
pothecary'  action  is^  to  have 
the  holder  of  _th§  inynose- 
able  condemned  to  surrender 
it^TiS^  order  that  it   may  be 

judicially^  sold,     unless he 

preffirs_jfcD  pay  the  debt  in 
principal,  interest  as  secured 
by  registration,  and  costs. 

if  the  claim  be  for  a  rent 
the  holder  in  order  to  avoid 
surrendering  must  pay  the 
arrears  and  costs,  and  con- 
sent to  continue  the  pay- 
ments either  by  a  renewal 
deed  or  by  a  declaration  to 
that  end  which  the  judgment 
to  be  pronounced  renders  ef- 
fective. 

2062.  The_holder^  against 
whom  jan_  actign_  MT^brought 
foFThe  enforcement  or  for 
the  recognition  of  a  hypothec 
has  a  right  to  call  in  his 
vendor,  or  any  previous 
grantor  bound  to  warrant 
the  property  against  such 
claim,  in  order  that  he  be 
condemned  to  intervene  and 
repel  the  action  or  to  indem- 
nify isuch  holder  against  the 
condemnation  and  any  dam- 
ages that  may  result  there- 
from. —  N.  2178.  —  P.  187. 

2063.  For  this  purpose  the 
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holder  who  is  sued  may  set 
up  a  dila/tory  €xceptJon  to 
the  demand,  as  explained  in 
the  Code  of  Ci\Til  Procedure. 
—  P.  177    $  4,  183. 

2064.  The  holder  may  set 
lip  against  the  demand  all 
grounds  of  defence,  whatever 
tending  to  its  dismissal, 
whether  the  party  boimd  to 
warrant  the  piroiperty  has 
been  called  in  or  not.    v  '  ^~'» 

2065.  The  holder  against 
whom  the  hypothecary  ac- 
tion is  brought,  and  who  is 
n.either  charged  with  the 
hypothec  nor  personally 
liable  for  the  payment  of 
the  debt,  may,  besides  the 
grounds  of  defence  tending 
to  destroy  the  hypothec,  set 
up  any  of  the  exceptions  set 
forth  in  the  five  following 
paragraphs,  if  there  be 
grounds  for  them. 

§     1.     OF     THE    EXCEPTION    OF 
DISCUSSION. 

2066.  If  the  person  who 
granted  tJie  hypothec  or 
those  who  are  personally 
liable  tor  i>hj_rMym.ftTiT7rF  the 
dfebt  poss^sproperty.  the 
holder  againgt  whom  the 
hypothecary  action  is  brought 
niay,  before  he^can  be  called 
upoiito  surrendejV~rejauire 
the  erediTor  lo  sell  the  prop- 
erty belonging_to  the  debtors 
personally^  JboundT  provided 
he  inid'icates  such  property 
and  advances  tlTe  money 
n'^ggssary^lo  obtanT  its  ~dis- 
<;ti8^on.  —  N.  2170.  —  P. 
177    $  5,  190. 


2067.  This  exception  how- 
ever c-annot  be  set  up  in  re- 
spect of  imraovea/bles  hypo- 
thecated for  the  payment  of  a 
rent  created  for  the  price  of 
the  land. 

§     2.    OF    THE    EXCEPTION    OF 
I  WARRANTY. 

'  ^   2068.  The^Her  may  repel 
lathe    hypotheoa'ry     action,    or 
[  ^the  action  for  tne  recognition 
of      a       hypothec,      brought 
j    ajgainst   him,   when   the   pro- 
secuting   creditor   is   in    any 
way      whatever      personally 
'    bound    to     warrant     the_  im- 
moveable    against    such    hy- 
pothec. 

2069.  This  exception  of 
warranty  is  equally  avaijable 
if  the  prosecuting  creditor  be 
himself  the  bolder_  of  an- 
other immovea"&Ie  bounrjpr 
t^e  warranty  of  the  jiefen- 

;  d^nt  against  the  hv-pothec 
I  sufid  upon;  the  creditor  in 
,  such  case  cannot  maintain 
has  action  unless  he  pre'^us- 
ly  surrenders  FEe  property 
J    whToTlie  thus  holds. 

$     3.    OF    THE    EXCEPTION    OF 

SUBROGATION   (cedendaTum 
actionum.) 

2070.  The  holder  who  is 
■sued  has  a  rigEt~t<r"be^"Slib- 
ro^ted  m  tie  rigllts  and 
claims"  or  tlie"  prosecuting 
creditor  aganist  all  j)ther 
persons"  liable  for  the  pay- 
men  t~wSether  persanally  or 
hypothecarily.  —  C.  1156. 

2071.  If    the    prosecuting 
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creditor  or  those^from  whom 
he  derives  EiF  claim,  have 
destroyed  any  righf  of  re- 
ebiiTse  whien  The^"  TioTder 
might  otherwise  Tia v<e  ex- 
ercised Tn  order  to.  be  in- 
demnified against  the  -con- 
deimiiiitinn  sought  for,  or 
liavf  '  '  ■  r  own_a£'tIlbe- 
cnin  to  transfer  the 

saiine  iu  inm,  live  auction  in  sq. 
far  cannot  be  maintained. 

$  4.  OF  THE  EXCEPTION  RE- 
SULTING FROM  EXPENDI- 
TURES. ' 

— ;    -  i 

2072.  The  holder  against 
whom  the'  hypothecary  ac- 
tion is  brought  may  eJso  de- 

manid     that     the surraader 

which  he~may  be  o rd e r£ d_to 
make,  ibe  subje<;t  to^i^s  ^riv- 

ileg^   of   being   pnid   wTiat^Jhqg 

been  €xpended_iij>aa^lie  im- 
moveabJe,  Either  by  himself 
or  by  such  of  the  persons 
Irom  whom  tffr  dprivea  Tiia 
claim  as  are  not  personally 
Ijound  to  the  pa^inent  o?  the 
hypothecary  aein7~ftie  whole 
in  conformity  with  the  rules 
contained  in  the  title  Of 
OirnersJiip,  and  wijth  interest 
from  ihp.  .day: jsriien  sach  ex- 
penditures  were  liquMated. 
—  iN.  iilVb.  — "C.  4197~~ 

§  5.  OF  THE  EXCEPTION  RE- 
SULTING FROM  A  PRTVTLEG- 
ED^^LAIM  OR  A  PRIOR 
HYPOTHEC. 

2073.  The_hoMer  who  has 
0  received    the   immoveable    in 

payment     of      a"  pnvileged 


debt  or  of  an  hypothecary 
cliaini  prior  to  that  brought 
against  him,  or^ho  has  paid 
a  prior  hypothecary  claTm, 
has  a  right,  before  being  com- 
pelled to  surrender,  to  obtain 
from  the  party  suing  him 
security  that  the  immoveable 
wHl  bring  a  sufflcient_4)rice 
to  ensure  the  payment  of  his 
privileged  ot  prior  claim.  — 
C.  1156. 

SECTION  n. 

OF      THE      EFFECT      OF      THE 
HYPOTHECARY  ACTION. 

2074.  Ttff  alJBnatioTi  rvf  an 
immoveable  by  the  holder 
against  whom  the  hypothec- 
ary action  is  brought,  is  of 
no  effeet  against  the  creditor 
bringing  the  action,  unless 
tlie  purchaser  deposits  the 
aniount  of  the  ddbt^^interest 
and  costs  due  to  guch  credi- 
tor. 

2075.  The  holder  against 
whoim  the  hypothecary  ae- 
tlor  Ts  Wo  ght  mayL_sur- 
ren<l?r  the  immoveable  be- 
fore  judgment.  If  he  dO-Hot, 
he  may^  Be  condemned  to 
surrender  it  within  the  usual 
dejay  or  the  period  fixed  by 
the  courl,~  ariid"  in„  dueiauit 
thereof  to  pay  the  plaintiff 
the  f ull  amount^  of  bis  claim. 

Th'e  immoveable  must  be 
surrendered  in  the  condition 
in  which  it  then  is.  fiuibject 
to  the  provisdons  contai n ed 
in  articles  2054  and  2055.  — 
■N".  2172,  2173.  —  C.  798,  799. 

2076.  The   holder   may   be 
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condenmed  pergonally  to  ■pa.y 
the  rents  .Isauea'anf}  prnfiia 
which  he  baa  reeel_veid_^Biafie 
the  service  of  pioeesSj  and 
any  damages  he  may  have 
cau^EZEillfMZjmQiDveable 
since  thiat  time.  —  N.  2175, 
2176. 

2077.  Th_e_suxrendfii-  and 
sale  are  effected  in  the  man- 
ner prescribed  in  the  Code  of 
Civil  Procedoire.  • —  N.  2174. 
—  P.  580  et  s. 

2078.  Servitudes  or  real 
rights  which  the  holder  had 
upon  the  immoveable  at~the 
time  of  his  acquisition  of  it, 
or  which  he  extinguished 
during  his  possession  ~oi  it 
revive  afterJIlhe^surrenH^er. 

Such  rights  likewise  revive 
i n  favor  of  the  purchaser 
when,  upon  a  demand  for 
cQnSrmation  of  title,  Ee"  is 
o  bilged  to  deposit  the  jmr- 
chase  money  in  order  to  dis- 
chSfge  hypothecs,  or  becomes 
evicted  Jby  an  outbidder.  — 
N.  "5177.  —  C.  2081  T"3. 

2079.  The  h|older  Bur- 
renders  only  the  occupation 
and  possession  ot  tlie~rm- 
moveaible,  he  Tetains  the 
ownerghip  until  the  adjiudica- 
tioi^and  he  may  at  any  time 
before"  such  adjudication 
stoip  the  effect  of  the  hyxH)- 
theeary  .i^vdgment  ard  of  the 
surrender,  by 
positing  the  full 
the  plaintiff's  cJaim 
costs.  —  N.  2173. 

2080.  Persons  /bound  t^ 
warrant  the  property  may 
likewise,    upon     paying     The 


hypothecary  debt  or  procxir- 
irig"  l;lie  extinction  of_  the 
hypothec,  stop  the  efEef.t.  of 
the  surrender  attd^jkave  it 
declared  inoperative  upon 
petition  or  application  to  ^e 
court  in~  which  such~  sur- 
render was  made. 

CHAPTER  FIFTH. 

OF  THE  EXTINCTION  OF   TRIV- 
ILEGES  AND  HYPOTHECS. 

'  2081.  Privileges  and  hy- 
pothecs become  extinct: 

1.  By  the  total  loss  of  the 
thing  subject  to  the  privilege 
or  hypothec;  by  the  chang- 
ing nf  its  nature:  by  its 
ceasing  to  be  an  object  of 
commerce.  saving  certain 
exceptional  cases; 

2.  By  the  determination  or 
legal  extinction  of  the^on- 
ditional  or  precarious  right 
of  the  person  who  frranted 
the  privilege  o7  thehypo- 
thec; 

3.  By  the  confusion  of  the 
qualities  ol  privileged  or 
hypothecajy  creditor  and 
purchaser  of  the  thing  charg- 
ed. Nevertheless  if  the  credi- 
tor who  has  become  pur- 
fh^a-nfjj-  bft  pvictfid  for  a  canae 
which  is  Tint  flttributnlhlifl  to 
himself,  thfl  hv7>n.th<vc  or  the 
privilege  revives ; 

4.  By  the  exoreos  or  tacit 
remission  of  the  privilege  or 
hypothec; 

5.  By  the  complete  ex- 
tinction  of  the  d'flBT  t6  wBich 
the  privilege  or  hypothec  is 

'attached,  and  also  in  the 
case  provided  in  article  1197; 
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6.  By  slieriff  'a  8»le.  or 
other  sale  of  like  effect,  or 
by  forced  iicitation,  Baying 
seigniorial  rights  and  the 
renjta___coiiatituted  in  their 
stead;  and  also  'by  expro- 
priation for  public  purposea, 
the  creditors  in  Biieh  case  re- 


taining their   recourse   upon 
tha4ai!ifi_&f  the  property; 

7.  Bv  iadgnnent  of  con- 
firmation of  title,  as  provided 
in  the  Code  of  Civil  Pro- 
cedure; 

8.  By^jjrescri^ioiL  —  N. 
2180.  —  C.  1590,  2038,  2157, 
2247.  —  P.   781,   1054,   1084. 


TITLE     EIGHTEENTH 


OF  REGISTRATION  OF  REAL  RIGHTS. 
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CHAPTER  FIRST. 

GENERAL   PBOV18IONS. 

2082.  Registration  gives 
'effect  to  real  rights  and 
establishes  their  order  of 
priority  according  to  the 
provisions  contained  in  this 
title.  —  X.  2106,  2134, 

2,283.  All  real  rights  sub- 
jectTo  be  registered  take  ef- 
fect from  the  moment  of 
their  registration  against 
creditors  whose  rights  have 
been  registered  subsequently 
or  not  at  all.  If  however  a 
delay  be  allowed  for  the 
registration  of  a  title  and  it 
be  registered  within  such 
delay,  such  title  takes  effect 
even  against  subsequent 
creditors  who  have  obtained 
priority  of  registration,  — 
jSr,  2106,  2134. 

2084,  The  following  rights 
are  exempt  from  the  formal- 
ity of  registration: 


1.  The  privileges  meiition(,}^,„^ji^ 
ed  in  paragraphs  one,  four,  t^c^  "  , 
five,  six  and  nine  of  article  i 
2009;                                               UlfU-et 

2.  The    original    titles    by 
which    lands    were    granted(i)S«Aifc,* 
eii  fief,  en  censive,  en  franc-  a 
allcu,  or  in  free  and  common^!  £«^^-»-» 
soccage;                                            **'*'^ 

3.  Hypothecs  in  favor  of 
the  Crown,  created  in  virtue 
of  the  statute  to  relieve  the 
sufferers  by  fire  at  Quebec. 
9th  Victoria,  chapter  62; 

4.  Seigniorial  rights,  and 
the  rents  constituted  in  their 
stead; 

5.  The  claims  of  mutual  in- 
surance companies  for  the 
amount  which  the  parties  in- 
sured axe  liable  to  contri- 
bute; 

6.  The  claims  of  com- 
panies for  stoning  roads 
against  their  members  and 
those  bound  to  the  main- 
tenance of  such  roads.  —  R. 
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S.  Q..  5832.  —  N.  2107.  — 
C.  2009a,  2033. 

2085.  The  notice  received 
or  knowledge  acquired  of  an 
unregistered  right  belonging 
to  a  third  party  and  subject 
to  registration,  cannot  pre- 
judice the  rights  of  a  subse- 
quent purchaser  for  valuable 
consideration  whose  title  is 
duly  registered,  except  when 
such  title  is  derived  from  an 
insolvent  trader.  —  N.  1071. 

2086.  Want  of  registra- 
tion may  be  invoked  against 
minors,  interdicted  persons, 
married  women,  and  the 
Crown. 

2087.  Registration  may  be 
demanded  by  minors,  inter- 
dicted persons,  or  married, 
women,  themselves,  or  by  any 
person  whatever  in  their  be- 
half. —  N.  2139.  —  C.  2147&. 

'  2PJ8.  The  registration  of  a 
real  right  cannot  prejudice 
the  purchaser  of  an  immove- 
able who  at  the  time  [and 
before  the  coming  into  force 
of  this  code]  was  in  open 
and  public  possession  of  it 
as  owner,  even  though  his 
title  be  not  registered  until 
afterwards. 

2089,  The  preference  which 
results  from  the  prior  regis- 
tration of  the  deed  of  con- 
veyance of  an  immoveable 
obtains  only  between  pur- 
chasers who  derive  their  re- 
spective titles  from  the  same 
person. 

2090.  The  registration  of  a 
title  conferring  real  rights 
in  or  upon  the  immoveable 
property  of  a  pverson,  made 
within   the    thirty   days   pre- 


vious  to   his    bankruptcy,   is 
I    without    eifect;     saving    the 
I    case  in  which  the  delay  giv- 
en   for    the    registration    of 
such    title,    as    mentioned   in 
the    following     chapter,    has 
not  yet  expired.  —  Jf.  2146. 
'   2091.  The  same  rule  applies 
to~tHe    registration    effected 
after   the   seizure  of  an   im- 
moveable, when  such  seizure 
i    is    followed    by    judicial    ex- 
propriation.   —   N.    2146.   — 
P.  715. 

.  2092.  The  registration  of 
real  rights  must  be  made  at 
j  the  registry  office  for  the 
division  in  which  the  im- 
moveable affected  is  either 
wholly  or  partly  situated.  — 
N.  2146. 

.  2093.  Registration  avails 
in  favor  of  all  parties  whose 
rights  are  mentioned  in  the 
document  presented  for  that 
purpose. 

.  2094.  Privileged  claims  not 
registered  take  effect,  as  re- 
gards other  unregistered 
claims,  according  to  their 
rank  or  their  date,  and  are 
preferred  to  simple  chiro- 
graphic claims;  saving  the 
exceptions  contained  in  ar- 
ticles 2090  and  2091.  —  N. 
2113. 

2095.  Registration  does  not 
interrupt  prescription.  —  N. 
2180. 

2096.  Other  provisions  con- 
cerning registration,  both  as 
regards  real  rights  and  move- 
able property  and  rights,  are 
contained  in  several  other 
titles  of  this  code. 

5^97.  The  effects  of  regis- 
tration   or     of    non-registra- 
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tioii  in  respect  of  deeds  and 
judgments  and  other  real 
rights  anterior  to  the  differ- 
ent statutes  concerning  reg- 
istration are  governed  by 
special  provisions  of  law  con- 
tained in  such  statutes. 

CHAPTER  SECOND. 

RILES  PARTICULAB  TO  DIF- 
FERENT TITLES  BY  WHICH 
REAL  RIGHTS  ARE  ACQUIR- 
ED. 

^  2098.  All  acts  intrr  vivos, 
convfc/ing  the  ownership  of 
an  immoveable  must  be  reg- 
istered at  length,  or  by 
memorial. 

In  default  of  such  registra- 
tion, the  title  of  conveyance 
cannot  be  invoked  against 
any  third  party  who  has  pur- 
chased the  same  property 
from  the  same  vendor  for  a 
valuable  consideration  and 
whose  title  is  registered. 

Registration  has  the  same 
effect  between  two  donees  of 
the  same  immoveable. 

Every  conveyance  by  will 
of  an  immoveable  must  be 
registered  either  at  length 
or  by  memorial,  [with  a 
declaration  of  the  date  of 
the  death  of  the  testator,] 
and  a  description  of  the  im- 
moveable. 

[The  transmission  of  im- 
moveables by  succession  must 
be  registered  by  means  of  a 
declaration  setting  forth  the 
name  of  the  heir,  his  degree 
of  relationship  to  the  deceas- 
ed, the  name  of  the  latter, 
the    date   of   his   death,   and 


the    designation    of    the    im- 
moveable.] 

[So  long  as  the  right  of  the  1 
acquirer  has  not  been  regis- 
tered, the  registration  of  all  ^ 
conveyances,  transfers,  hypo- 
thecs or  real  rights  granted 
by  him  in  respect  of  suchj 
immoveable  is  without  ef- 
fect.] —  R.  S.  Q.,  art.  5833.1 
—  C.  2147a,  2147&. 

2099.  Notwithstanding  the 
provisions  hereinabove  con- 
tained, the  sale,  lease,  or 
transfer  of  a  mining  right, 
if  the  title  be  authentic,  is 
preserved  and  takes  effect 
from  its  date  by  means  of 
its  registration  within  sixty 
days  after  its  date,  even 
though  such  act  be  not  fol- 
lowed by  actual  possession. 

2100^  Persons  conveying 
immoveables  by  sale,  gift  or 
exchange  preserve  all  their 
rights  and  privileges  by  reg- 
istering the  deed  of  aliena- 
tion within  thirty  days  from 
its  date,  even  against  per- 
sons registering  their  rights 
between  the  dates  of  such 
deed  and  of  its  registration. 

[The  right  of  the  vendor 
to  take  back  an  immoveable 
sold,  in  the  case  otf  non-pay- 
ment of  the  price,  does  not 
affect  subsequent  purchasers 
who  have  noit  sulsjected 
themselves  to  such  right,  un- 
less the  deed  in  which  it  is 
stipulated  has  been  register- 
ed as  in  ordinary  cases  ; 
nevertheless  the  vendor  in 
this  matter  as  well  as  for 
securing  the  price  has  all  the 
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advantage  of  the  delay  of 
thirty  days.] 
«»  2101.  [AH  judgments  de- 
claring the  dissolution,  nul- 
lity, or  rescission  of  a  reg- 
istered deed  of  conveyance 
or  other  title  by  which  an 
immoveable  has  been  tran- 
smitted, OT  permitting  the 
exercise  of  a  right  of  re- 
demption or  of  revocation, 
must  be  registered  at  length 
within  thirty  days  after  they 
are  rendered.] 
•  2102.  [The  action  of  the 
vendor  to  have  the  sale  dis- 
solved by  reason  of  the  non- 
payment of  the  price,  ac- 
cording to  article  1536,  can- 
not be  brought  against  third 
parties,  if  the  stipulation  to 
that  effect  have  not  been 
registered. 

The   same   rule   applies   to 
the  right  of  redemption.] 
—  1038,  2023. 

2103.  Vide  2940. 

1.  The  privilege  of  the  per- 
sons mentioned  in  article 
2013  dates,  in  the  cases  men- 
tioned in  the  first  clause  of 
article  20136,  only  from  the 
registration  within  the  prop- 
er deday,  at  the  regisitry  of- 
fice of  the  division  in  which 
is  situated  the  immoveable 
affected  by  the  inscription, 
of  a  notice  or  memorial, 
drawn  up  according  to  form 
A,  with  a  deposition  of  the 
creditor,  sworn  to  before  a 
justice  of  the  peace  or  a 
commissioner  of  the  Superior 
Court,  setting  forth  the  na- 
ture and  the  amount  of  the 


claim  and  describing  the  im- 
moveable so  affected. 

2.  In  registering  such 
memorial,  it  is  sufficient  to 
mention,  opposite  the  official 
number  of  the  cadastre  which 
describes  the  immoveable,  if 
the  cadastre  be  deposited,  or 
opposite  the  title  of  the  reg- 
istered deed,  if  the  cadastre 
be  not  yet  deposited,  the 
name  of  the  claimant  and 
the  amount  due  at  the  time 
the  memorial  is  filed. 

3.  The  memorial  shall  be 
made  out  in  duplicate,  one 
copy  of  which  shall  remain 
in  the  archives  of  the  reg- 
istry office  and  the  other  be 
delivered  to  the  creditor 
with  the  registrar's  certifi- 
cate thereon. 

4.  The  creditor  shaU,  with- 
in three  days  from  the 
registration  of  the  memorial, 
give  a  written  notice  to  the 
proprietor  of  the  immove- 
able, or  to  his  agents,  if  he 
cannot  be  found.  —  59  V.,  c. 
42,  s.  3.  —  N.  2110.  —  C. 
1695. 

2103rt.  Replaced  by  59  V., 
c.  42,  8.  3. 

2104.  The  privilege  of  co- 
partitioners,  as  well  for  the 
payment  of  differences  as  for 
the  other  rights  resulting 
from  partition,  is  preserved 
by  the  registration  of  the 
deed  of  partition  within 
thirty  days  from  its  date.  — 
N.  2109.  —  C.  2014. 
•  2105.  The  same  delay  is  al- 
lowed coheirs  and  colegatees 
for    the    registration    of    the 
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rights  anid  privileges  accru- 
ing to  them  under  acts  or 
judgments  of  licitation.  — 
C.  2014. 

"  2106.  Creditors  and  leg- 
atees claiming  separation  of 
property  preserve  a  right  of 
poreference  upon  the  estate 
oi  their  deceased  debtor, 
against  the  creditors  of  the 
heirs  or  legal  representativea 
of  the  latter,  provided  they 
register  within  six  months 
after  the  death  oi  their 
debtor  *ue  rights  which  they 
have  against  his  succession. 
Such  registration  is  effect- 
ed by  means  of  a  notice  or 
memorial  specifying  the  na- 
ture and  amount  of  their 
claims  and  describing  any 
immoveables  affected  there- 
by. —  N.  2111.  —  C.  743, 
879,  880,  1990,  2133,  2147a. 
-  2107  [Claims  for  funeral 
expenses  and  expenses  of  last 
illness  do  not  retain  their 
privilege  upon  immoveables 
unless  a  memorial  of  such 
claims  is  registered  in  the 
manner  and  within  the  delay 
prescribed  by  the  preceding 
aTticle.]— iC.  2009,  H  2  et  3, 
2147a. 

2108.  Fiduciary  subetitu- 
t<ions  in  respect  of  immove- 
ables contained  in  deeds  of 
gift  inter  vivos  are  subject 
to  the  general  rules  mention- 
ed in  article  2098  as  regards 
third  parties  whose  real 
rights  upon  such  immove- 
ables have  been  registered. 

As  regards  all  otlier  in- 
terested parties  the  registra- 


tion of  substitutions,  takes 
effect  according  to  the  provi- 
sions contained  in  the  title 
concerning  gifts.  —  N.1069. 
—  C.  938  et  s.,  981. 

.  2109.  If  the  substitution  be 
created  by  will,  it  is  subject 
as  regards  registration  to  the 
provisions  hereinafter  de- 
clared with  respect  to  wills. 

.  2110.  All  rights  of  owner- 
ship resulting  from  wills,  and 
all  special  hypothecs  therein 
declared,  are  preserved  and 
take  their  full  effect  by 
me^ns  of  their  registration 
within  six  months  from  the 
death  of  the  testator,  if  he 
die  within  the  limits  of  Can- 
ada, or  within  three  years 
from  such  decease,  if  it  oc- 
cur beyond  such  limits.  — 
N.  1000.— C.  880,  2045,  2098. 

2111.  In  the  case  of  the 
concealment,  suppression  or 
contestation  of  a  will,  or  of 
any  other  difficulty,  parties 
interested,  who,  without 
negligeuce  or  participation 
on  their  part,  are  disabled 
from  effecting  its  registra- 
tion within  the  deJay  pre- 
scribed by  the  preceding  ar- 
ticle, may  nevertheless  pre- 
serve their  right  by  register- 
ing within  the  same  delay  a 
statement  of  such  contesta- 
tion or  other  impediment, 
and  registering  the  will 
within  six  months  after  it  or 
its  probate  has  been  obtain- 
ed, or  after  the  removal  of 
the  impediment.  —  C.  2147a. 

2112.  Nevertehless  the  reg- 


332 


REGISTRATION    OF   REAL   RIGHTS. 


istration  of  the  statement 
mentioned  in  the  preceding 
article  has  no  retroactive  ef- 
fect unless  the  will  be  reg- 
istered within  ifive__yjears 
from  the  death  of  the  tes- 
tator. 

2113.  Married  men  of  full 
age  are  'bound  to  register, 
without  delay,  the  hypothecs 
and  incumbranices  to  which 
their  immoveables  are  sub- 
ject in  favor  of  their  wives, 
on  pain  of  punishment  as  for 
misdemeanor  and  of  being 
liable  for  all  damages.  —  N. 
2136. 

2114.  If  the  married  man 
be  a  minor,  his  father,  moth- 
er, or  tutor,  who  consented 
to  his  maiTTiage,  is  bound  to 
effect  the  registration  men- 
tioned in  the  preceding  ar- 
aiele,  on  pain  of  being  held 
liable  for  all  damages  in 
favor  of  the  wife. 

2115.  The  legal  hypothec 
of  the  wife  affects  the  im- 
moveables of  her  husband  by 
means  only  of  the  registra- 
tion of  her  debt,  right  or 
claim,  and  such  immoveables 
only  as  are  described  and 
specified  in  a  notice  for  that 
purpose,  registered  either  at 
the  same  time  as  the  right 
claimed,  or  at  any  time  af- 
terwards; and  the  hypothec 
dates  only  from  such  last 
mentioned  registration.  —  C. 
2029,  2133,  2147a. 

•  2116.  [The  right  to  legal 
customary  dower,  cannot  be 
preserved  otherwise  than  by 


the  registration  of  the  mar- 
riage certificate  with  a  de- 
scription of  the  immoveables 
then   subject  to  such  dower. 

As  regards  immoveables 
which  may  subsequently  fall 
to  the  husband  and  become 
subject  to  customary  dower, 
the  right  to  dower  upon  such" 
immoveables  does  not  take 
effect  until  a  declaration  for 
that  purpose  has  been  regis- 
tered, setting  forth  the  date 
of  the  marriage,  the  names 
of  the  consorts,  the  descrip- 
tion of  the  immoveable,  its 
liability  for  dower  and  how 
it  has  become  subject  to  it.] 
—  C.  2133,  2147a. 

2116«.  In  default  of  regis- 
tration, no  real,  discontin- 
uous and  unapparent  ser- 
vitude, constituted  by  title, 
has  any  effect  as  regards 
third  parties  who  become 
subsequent  proprietors  or 
creditors,  whose  rights  have 
been  registered.  —  R.  S.  Q., 
5834.  —  C.  547,  548. 

■  '  2117.  Tutors  to  minors,  and 
curators  to  interdicted  per- 
sons are  bound  to  register, 
without  delay,  the  hypothecs 
to  which  their  real  estate  is 
subject  in  favor  of  such 
minors  or  interdicted  per- 
sons, under  the  pains  here- 
inabove declared  against  mar- 
ried men  in  article  2113.  — 
N.  2136,  2141.  —  C.  2030, 
2031. 

'  *  2118.  Subrogate  tutors  are 
bound  to  see  that  th^  regis- 
tration required  in  favor  of 
the  minor  is  effected,  and  if 
they  fail  to  do  so  are  liable 
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for  all  consequent  damages 
that  may  be  sustained  by 
such  minor.  —  N.  2137.  —  C. 
267, 
*  2119.  [Every  notary  called 
upon  to  make  an  inventory 
is  bound  to  see  that  the  tu- 
torships of  the  minors,  or  the 
curatorships  of  the  inter- 
dicted persons  interested  in 
such  inventories  are  duly  reg- 
istered, and,  if  necessary,  to 
cause  such  registration  to  be 
effected  at  the  expense  of 
such  tutors  or  curators,  be- 
fore proceeding  with  the  in- 
ventory, on  pain  of  all  dam- 
ages.] 

2120.  The  hypothec  of 
minors  against  their  tutor  or 
of  interdicted  persons 
against  their  curator  affects 
such  immoveables  only  as 
are  described  and  specified 
in  the  act  of  tutorship  or 
curatorship,  and,  in  default 
of  such  description,  such  im- 
moveables as  are  described 
in  a  notice  for  that  purpose 
registered  either  at  the  same 
time  as  the  appointment  of 
the  tutor  or  afterwards;  and 
the  hypothec  dates  only  from 
such  registration.  —  C.  2133, 
21470. 

2121.  The  judgments  and 
judicial  acts  of  the  civil 
courts  confer  hypothecs  when 
they  are  registered,  from  the 
date  only  of  the  registration 
of  a  notice  specifying  and 
describing  the  immoveables 
of  the  debtor  upon  which  the 
creditor  intends  to  exercise 
his  hypothec. 

The  same   rule   applies  to 


all  claims  of  the  crown  to 
which  any  tacit  hypothec  or 
privilege  is  attached  by  law. 
—  N.  2123.  —  C.  2034  et  »., 
2133,  2147(7. 

2122.  Kegistration  of  a 
deed  of  sale  secures  to  the 
vendor  in  the  same  order  of 
preference  as  for  the  prin- 
cipal, the  interest  for  five 
years  generally  and  that 
wixixiiL J3__due_y,pon  the  cur- 
rent  year.  —  N.  2151. 

2123.  Registration  of  a  deed 
constituting  a  life-rent  or 
other  rent  -pj-es£ty£a_a__Jire- 
ference  for  the  arrears  of 
five  yfiars  Rfinerally  and  for 
those  jwJiich  are_  due  upon  the 
current  year.  —  P.  804. 

2124.  Registration   of_^ny 

other claim    presexvea the 

same  right  of  prefereu<ie_-for 
the  interest  of  only_  tjjp 
years  generally  and  for  such 
interest  aa  is  due  upon  the 
current  year.  —  N.  2151. 

2125.  The  creditor  has  a 
hypothec  for^  the  remainder 
of  the  arrears"  of  interest^r 
of  rent  from  the  date_onlj 
of  the  registration  of  a'clilm 
or-  memorial  specifying  the 
amouat  of  arrears  due  and 
claimed. 

Nevertheless  the  arrears  of 
interest  iiu£_at_  the  tjme   of 

the     first     registration and 

therein  specIlELed  are  preserv- 
ed by_such  registration.  — 
N.  2151.  —  C.  214B,  2147a. 
.  2126.  [Renunciations  of 
dower,  of  successions,  of 
legacies,  or  of  community 
of  property  cannot  be  invok- 
ed against  third  parties,  un- 
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less  they  have  been  register- 
ed in  the  registry  office  of 
the  division  in  which  the 
right  accrued.] 

2127.  [Every  conveyance 
or  transfer,  whether  volun- 
tary or  judicial,  of  a  priv- 
ileged or  hypothecary  claim 
must  be  registered  in  the 
registry  office  in  which  the 
title  creating  the  debt  has 
been  registered. 

A  duplicate  of  the  certif- 
icate of  its  registration  must 
be  furnished  to  the  debtor 
together  with  the  copy  of 
the  transfer. 

If  these  formalities  be  not 
observed  the  conveyance  or 
transfer  is  without  effect 
against  subsequent  transfer- 
ees who  have  conformed  to 
the   above  requirements. 

All  subrogations  in  such 
rights  granted  by  authentic 
deeds  or  by  private  writings 
must  likewise  be  registered 
and  notice  thereof  be  given. 
If  the  subrogation  take 
place  by  the  sole  operation 
of  law,  it  may  be  registered 
by  transcribing  the  docu- 
ment from  which  it  results, 
with  a  declaration  to  that 
effect. 

The  transfer  or  subroga- 
tion must  be  mentioned  in 
the  margin  of  the  registry 
of  the  title  creating  the  debt, 
with  a  reference  to  the  num- 
ber of  the  entry  of  such 
transfer  or  subrogation.]  — 
C.  1154  et  s.,  1574,  1986  et 
s.,  2052. 

2128.  [The  lease  of  an  im- 
moveable   for    a   period    ex- 


ceeding one  year  cannot  be 
invoked  against  a  subsequent 
purchaser  unless  it  has  been 
registered.]  —  C.  1663. 

2129.  [No  act  containing  a 
discharge  from  the  rent  of  an 
immoveable  for  more  than 
one  year  in  anticipation,  can 
be  invoked  against  a  subse- 
quent purchaser  unless  it  has 
been  registered,  together 
with  a  description  of  the 
immoveable.] 

CHAPTER  THIRD. 

OF    THE     ORDER     OF     PREFER- 
ENCE  OF   REAL   RIGHTS. 

-  2130.  Privileged  rights 
which'  are  not  subject  to  reg- 
istration take  precedence  ac- 
cording to  their  respective 
rank. 

Rights  subject  to  registra- 
tion and  which  have  been 
registered  within  the  pre- 
scribed delays,  take,-  effect 
according  to  the  provisions 
contained  in  the  preceding 
chapter. 

Except  the  above  cases 
and  the  case  of  articles  2088 
and  2094,  Tea4  rights  rank  ac- 
cording to  the  date  of  their 
registration. 

If  however  two  titles  creat- 
ing hypothec  be  entered  for 
registration  on  the  same  day 
and  at  the  same  hour  they 
rank  together. 

If  a  deed  of  /purchase,  and 
a  deed  creating  a  hypothec, 
both  affecting  the  same  im- 
moveable, be  entered  at  the 
same  time,  the  more  ancient 
deed  takes  precedence. 
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[No  hypothec  has  any  ef- 
fect without  registration,  ex- 
cept that  of  mutual  insur- 
ance companies  for  the 
amount  which  the  parties  in- 
sured are  liable  to  con- 
tribute.] —  N.  2134,  2147.  — 
C.  2033,  2047. 

CHAPTER  FOURTH. 

OF      THE      MODE      AND      FORM- 
ALITIES OF  REGISTRA- 
TION. 

2131.  Registration  is  ef- 
fected at  length  or  by  me- 
morial. 

It  may  from  time  to  time, 
without  however  interrupt- 
ing  prescription,  be  renewed 
upon  the  demand  of  the 
creditor  or  his  assigns  or  of 
any  other  person  interested 
or  entitled  to  demand  regis- 
tration. The  renewal  is  made 
by  transcribing,  in  a  register 
kept  for  that  purpose,  a 
notice  to  the  registrar  de- 
signating the  document,  the 
date  of  its  original  registra- 
tion, the  immoveable  affected 
and  the  person  who  is  then 
in  possesssion  of  it;  and  the 
volume  and  page  in  which 
the  notice  of  renewal  is  reg- 
istered must  be  referred  to 
in  the  margin  of  the  original 
registration. 

If  the  title  were  originally 
registered  in  another  regis- 
tration division  and  a  copy 
thereof  have  not  been  tran- 
smitted to  the  registry  office 
of  the  new  division,  such  re- 


newal must  mention  the  plaee 
where  the  title  has  been  bo 
registered. 

An  index  must  be  kept 
for  the  books  used  for  the 
registration  of  notices  of  re- 
newal, and  each  notice  is  en- 
tered in  the  index  both  un- 
der the  names  of  the  credi- 
tor and  of  the  debtor  and 
under  that  of  the  owner  of 
the  immoveable  as  given  in 
the  notice.— ^C.  2147o,  21476. 

SECTION  I. 
OK  REGISTRATION  AT    LENGTH. 

2132.  Registration  at  length 
is  effected  by  transicribing  on 

the  register  the  title  or  ..^ 
doc'uanen'ty  which  creates  or  v**<^ 
gives  rise  tcTthe  «a«,  or  an 
extract  from  such  title  made 
and  certified  according  to 
the  provisions  of  article 
1216. 

JErrors  of  omission  and 
commission  in  the  registra- 
tion at  length  of  any  docu- 
ment or  in  the  document 
presented  foT  registration  do 
not  affect  the  vaJidity  of 
such  registration  unless  they 
occur  in  some  material  pro- 
vision which  should  be  notic- 
ed in  a  memorial  or  in  a 
registrar 's  certificate. 

2133.  The  notices  mention-    " 
ed    in     articles     2026,    2106, 
2115,    2116,    2120     and    2121 
must  be  registered  at  length. 

2134.  Registration  at 
length  of  an  authentic  deed 
may    be    obtained    upon    the 
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production  of  a  copy  or  ex- 
tract thereof  certified  by  the 
notary,  if  he  have  kept  the 
original  of  record,  or  of  the 
orig'nal  itself,  if  it  have 
been  delivered  by  the  not- 
ary. 

If  the  title  be  a  private 
writing  it  mnst  be  proved  in 
the  manner  hereinafter  pre- 
scribed with  respect  to  me- 
morials. 
•  2135.  The  certificate  of  reg- 
istration at  length  is  writ- 
ten upon  the  document  itself 
and  mentions  the  day  and 
hour  at  which  it  was  enter- 
ed, and  the  book  an.d  page 
in  which  it  has  been  so  reg- 
istered, with  the  number 
under  which  it  wa.s  so  enter- 
ed and  registered. 

SECTION  II. 

OF       REGISTRATION       BY       ME- 
MORIAL. 

•^  2136.  Registration  by  me- 
morial is  effected  by  means 
of  a  sumTnary  setting  forth 
the  real  rights  which  the 
party  interested  wishes  to 
preserve,  which  is  delivered 
to  the  registrar  and  tran- 
scribed upon  the  register.  — 
N.  2148. 

r  2137.  The  memorial  must 
be  in  writing  and  may  be 
made  at  the  request  of  any 
party  interested  in  or  bound 
to  effect  the  registration,  and 
must  be  attested  by  two  sub- 
scribing witnesses. 

The  memorial  may  aJso  be 


made  aecording  to  article 
21440. 

The  party  requiring  the 
memorial  must  subscribe  his 
name  to  it,  and,  if  he  cannot 
write,  his  name  may  be  sub- 
scribed by  another,  provided 
it  be  aceomjpaiiied  by  the 
ordinary  mark  of  such  party 
made  in  the  presence  of  the 
attesting  witnesses. 

The  memorial  may  be  made 
on  behalf  of  the  Grown  by 
the  Provincial  Treasurer  or 
other  officer  of  the  Crown, 
in  whose  hands  the  docu- 
ment is,  and  it  must  state 
the  name,  office  and  domicile 
of  the  person  by  whom  it  is 
made.  —  R.  S.Q.,  5835,  as 
amended  by  52  V.,  e.  26,  e.  I, 

<  2138.  When  there  are  more 
writings  than  one  to  com- 
plete the  Tights  of  thp  per- 
son requiring  registration, 
they  may  be  all  included  in 
one  memorial  without  its 
being  necessary  to  insert 
more  than  once  theredn  the 
description  of  the  parties  or 
of  the  immoveables  or  other 
property. 

2138a.  One  memorial  is 
sufficient,  in  the  case  of 
several  obligations,  titles  or 
claims,  from  the  same  deb- 
tor, upon  one  ox  more  im- 
moveables in  favor  of  the 
saime  creditor  or  acquirer, 
and  pi'so  in  the  case  of  Bever- 
p1  sivcces^ive  titles  and  trans- 
fers of  the  same  property.  — 
R.  S.  Q..  5836. 

<  2139.  The  memorial  must 
set  forth: 
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1.  The  date  of  the  title 
and  the  name  of  the  place 
where  it  was  executed; 

If  it  be  a  notarial  act,  the 
name  of  the  notary  who 
keeps  the  original  thereof, 
or  the  name  of  the  notaries 
or  of  the  notary  and  wit- 
nesses who  signed  it,  if  the 
original  have  been  delivered; 
if  it  be  a  private  writing  the 
naime«  of  the  subscribing 
witnesses;  if  it  be  a  judg- 
memt  or  other  judicial  act,  it 
must  designate  the  court; 

".  "fhe  nature  of  the  title; 

3.  The  descrdption  of  the 
creditors  aad  debtors  and 
othej  parties  thereto; 

4.  The  description  of  the 
property  s.ubject  to  the  right 
claimed,  and  that  of  the 
party  requiring  registra- 
tion; 

5.  The  nature  of  the  right 
claimed  ,and,  if  it  be  a  claim 
for  money,  the  amount  due, 
the  rate  of  interest,  and  the 
costs  if  there  be  any. 

If  the  rate  of  interest  be 
not  specified,  the  registration 
does  not  preserve  the  right 
to  interest  beyond  the  legal 
rate.  ( -^  "^l*  ' 
*  2140.  The'  memorial  is 
delivered  to  the  registrar  to- 
gether with  the  title  or  docu- 
ment, or  an  authentic  copy 
of  the  title,  and  must  be 
acknowledged  by  all  or  one 
of  the  parties  to  it,  or  be 
proved  by  the  oath  of  one 
of  the  subscribing  witnesses. 
—  N.  2148. 
^'  2141.  When  the  memorial 
is  executed  in  any  port   of 


Canada  it  may  be  proved  in 
Lower  Canada,  by  the  affi- 
davit of  one  of  the  witnesses, 
sworn  to  before  a  judge  of 
the  court  of  Queen's  Bench, 
or  of  the  Superior  Court,  or 
a  commissioner  of  the  latter 
court  for  taking  affidavits, 
or  before  a  justice  of  the 
peace,  a  notary,  the  regis- 
trar, or  his  deputy. 

2142.  When  the  memorial  • 
is  executed  in  Upper  Canada, 
proof  thereof  may  be  there 
made  and  attested  in  the 
same  manner  before  a  judge 
of  the  Court  of  Queen's 
Bench  or  of  the  Court  of 
Common  Pleas,  or  before  a 
justice  of  the  peace,  or  a  no- 
tary, or  before  a  commis- 
sioner of  the  Superior  Court 
for  Lower  Canada. 

2143.  When  it  is  executed  ' 
in  any  other  British  posses- 
sion it  may  be  proved  there- 
in by  an  affidavit  sworn  to 
before  the  mayor  of  the 
place,  the  chief  justice  or  a 
judge  of  the  supreme  court, 
or  before  a  commissioner  au- 
thorized to  take  affidavits  to 
be  used  in  the  courts  of 
Lower  Canada.  ^^* 

2144.  If  it  be  executed  in  / 
a  foreign  country  the  affida- 
vit may  be  sworn  to  before 
any  minister,  or  charge  d'af- 
faires, or  consul  of  Her  Maj-  ^ 
esty  in  such  foreign  state. /^ 

2144a.    The  memorial  may  '' 
also  be  executed  before  a  no- 
tary  by   deed   en  minute  or 
en  brevet. 

The  memorial  so  executed 
need  not  be  attested  before 
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a  witness  nor  proved  under 
oath  nor  be  accompanied  by 
the  title  of  which  it  is  a 
memorial,  notwithstanding 
the  provisions  of  articles 
2137  and  2140  of  this  code, 
and  may  contain  the  official 
number  even  if  such  number 
be  not  in  the  title  of  which 
it  is  a  memorial.  —  52  V., 
c.   26,  s.  2. 

2145.  When  any  memorial 
of  a  title  is  presented  for 
registration  the  registrar  is 
bound  to  endorse  upon  such 
title  the  words  "registered 
by  memorial,"  mentioning 
the  day,  the  hour  and  time 
at  which  such  memorial  is 
entered,  and  also  in  what 
book  andAage  and  under  what 
number  Ihe  same  is  entered 
and  registered.  And  he  must 
sign  such   certificate. 

The  memorial  remains 
among  the  records  of  the 
registry  office  and  forms 
part  thereof. 

2145c.  As  contained  in  ar- 
ticle 5838,  R.  8.  Q.,  is  repeal- 
ed by  52  v.,  c.  26,  s.  3. 

2146.  Every  claim  or  mem- 
orial for  the  preservation  of 
interest  or  of  arrears  of  rent 
must  specify  the  amount 
thereof  and  the  title  under 
which  they  are  due,  [and  be 
accompanied  by  the  affidavit 
of  the  creditor  that  such 
amount  is  due.]  —  C.  2125. 

2147.  The  provisions  of 
this  section  apply  if  neces- 
sary to  any  documents  or 
titles  which  do  not  aflfeet 
immoveables,  but  the  regis 
tration  of  which  is  required 


by  some  special  law,  unless 
it  be  otherwise  provided. 

2147a.  The  notices,  decla- 
rations and  memorials  men- 
tioned in  articles  2026,  2098, 
2106,  2107,  2111,  2115,  2116, 
2120,  2121,  2125,  2131,  2132, 
2133,  2136,  2146,  2161,  2168 
and  2172,  may  be  given 
either  under  private  seal  or 
by  notarial  deed,  en  minute 
or  en  fyrevet. 

Such  notices,  declarations 
or  memorials,  if  en  brevet  or 
under  private  seal,  must  re- 
main in  the  registry  office, 
but  if  en  minute  the  delivery 
of  an  authentic  copy  is  suf- 
ficient. 

The  certificate  of  registra- 
tion is  affixed  to  such  notices, 
declarations  or  memorials, 
only  if  it  be  demanded.  — 
52  v.,  c.  26,  s.  4. 

21476.  The  notices  and  de- 
clarations mentioned  in  ar- 
ticles 2098,  2131  and  2172, 
may  be  given  to  registrars 
for  those  interested,  by  any 
person  whomsoever,  whether 
related  or  not.  They  may  also 
be  given  by  married  women, 
interdicted  persons,  and  the 
minors  themselves.  —  E.  S. 
Q.,  5839.  —  C.  2087. 

CHAPTER  FIFTH. 

OF   THE   CANCELLING   OF   KEG- 

ISTRATIONS    OF   REAL 

RIGHTS. 

2148.  The  registration  of 
real  rights,  or  the  renewal 
thereof,  may  be  cancelled 
with  the  consent  of  the  part- 
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ies,  or  in  virtue  of  a  judg- 
ment from  which  there  is  no 
appeal,  or  which  has  become 
final. 

The  acquittance  of  a  debt 
imjilies  a  consent  to  its  boing 
cancelled. 

Any  notary  who  executes 
a  total  or  partial  discharge 
of  a  hypothec,  is  bound  to 
cause  the  same  to  be  regis- 
tered in  the  proper  division, 
according  to  the  statute  27th 
and  28th  Vict.,  ch.  40. 

The  creditor  is  bound  to 
see  that  the  discharge  is  reg- 
istered, and  is  responsible 
for  any  costs  that  may  be 
incurred  in  consequence  of 
non-registration,  and  he  can- 
not be  compelled  to  grant  a 
discharge,  unless  a  sufficient 
sura  is  placed  in  his  hands 
to  pay  for  the  registration 
and  transmission.  —  N.  2158. 

2149.  If  the  cancelling  be 
not  consented  to,  it  may  be 
demanded  from  the  proper 
court  by  the  debtor  or  other 
holder,  by  any  subsequent 
hypothecary  creditor,  by  a 
surety,  or  by  any  party  in- 
terested, together  with  what- 
ever damages  may  be  due. — 
N.  2159. 

2150.  The  cancelling  is  or- 
dered when  the  registration, 
or  the  renewal,  has  been  ef- 
fected without  right  or  ir- 
regularly, or  upon  a  void  or 
informal  title,  or  when  the 
right  registered  has  been  an- 
nulled, rescinded  or  extin- 
guished by  prescription  or 
otherwise.  —  N.  2160. 

2151.  The   consent    to    the 


cancelling  and  the  acquit- 
tance or  certificate  of  dis- 
charge may  be  in  authentic 
form  or  under  private  signa- 
ture. 

When  under  private  signa- 
ture they  must  be  attested 
by  two  witnesses,  and  can- 
not be  received  by  the  regis- 
trar unless  they  are  accom- 
panied by  an  affidavit  of 
one  of  such  witnesses  sworn 
to  before  one  of  the  func- 
tionaries mentioned  in  ar- 
ticles 2141,  2142,  2143  and 
2144,  as  the  case  requires, 
and  establishing  that  the 
money  has  been  paid  in 
whole  or  in  part,  and  that 
such  acquittance,  certificate 
of  discharge,  or  consent  to 
the  cancelling  was  signed  in 
the  presence  of  such  witness, 
by  the  party  granting  it. 

The  discharge  of  any  hypo- 
thec in  favor  of  the  crown 
may  be  entered  in  the  margin 
against  the  registry  of  such 
hypothec  upon  the  produc- 
tion of  a  copy: 

1.  Of  an  order  of  the  Gov- 
ernor m  Couiujil,  certified  by 
the  elerk  of  the  Executive 
Council  or  his  deputy; 

2.  Or  of  a  certificate  of 
Her  Majesty's  attorney-gen- 
eral or  solicitor-general  for 
Lower  Caaada,  stating  that 
S'lieh  hypothec  is  discharged 
in  whole  or  in  part. 

The  discharge  of  any  hypo- 
thec 8e<>uring  a  life-rent  is 
entered  on  the  margin  upon 
production  of  the  certificate 
of  death  of  the  person  on 
whose  life  the  rent  i«  creat- 
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ed,  accompanied  by  an  af- 
fidavit identifying  such  per- 
son, and  such  affidavit  may 
be  received  and  certified  by 
one  of  the  functionaries 
mentioned  in  articles  2141, 
2142,  2143  and  2144,  as  tha 
case  requires. 

2152.  The  consent  to  the 
cancelling  and  the  acquit- 
tance or  cextiifioate  of  dis- 
charge, or  the  judgment  ren- 
dered to  availl  in  lieu  thereof, 
moist  when  produce'd  be  men- 
tioned in  the  margin  of  the 
registry  of  the  title  or  me- 
morial establishing  the  crea- 
tion or  existence  of  the  right 
so  cancelled. 

The  consent  to  the  cancel- 
ling, the  acquittance  or  the 
certificate  of  discharge, 
when  they  are  private  writ- 
ings, or  a  certified  copy 
thereof  when  they  are  in 
notarial  form  as  well  as  the 
copy  of  any  judgment  render- 
ed to  avail  in  lieu  thereof, 
registered  in  conformity  with 
the  present  article  and  the 
succeeding  article's  of  this 
chajpter  must  remain  de- 
posited in  the  office  where 
such  registration  takes  place. 

2152a.  The  cancelation  of 
the  registratdon  of  reai  rights 
is  made  by  simply  presenting 
and  depositing  in  the  regis- 
try office  to  which  it  ap- 
pertains, to  remain  among 
and  form  part  of  the  records 
thereof,  documents  or  au- 
thentic copies  or  extracts 
from  documents,  as  the  case 


may  be,  authorizing  the  can- 
cellation, and  by  the  noting 
of  such  documents  thiis  pre- 
sented and  deposited,  in  the 
margin  of  the  registration 
of  the  document  creating  or 
showing  such  cancelled  rights. 
—  B.  S.  Q.,  5840. 

2153.  The  judgment  declar- 
ing the  nuMity,  extinction  or 
dissolution  of  the  right  reg- 
istered cannot  however  be 
registered,  unless  it  is  ac- 
companied by  a  certificate 
that  the  delays  allowed  to 
appeal  from  such  judgment 
have  expired,  without  Buch 
appeal  having  taken  place. 

2154.  Such  judgment  must 
have  been  served  upon  the 
defendant  in  the  usuaA  man- 


•  2155.  The  sheriflE  is  bound 
to  cause  aflll  his  deeds  of  sale 
of  immoveables  under  execu- 
tion to  :be  registered,  at  the 
expense  of  the  punchaaer,  as 
soon  as  possible,  and  before 
delivering  to  any  person 
whatever  any  duplicate 
thereof. 

2156.  The  prothonotary  of 
the  Superior  Court  is  bound 
to  cause  to  be  registered  as 
soon  as  possible,  at  the  ex- 
pense of  the  arpplicant  or  the 
purchaser,  as  the  case  may 
be,  all  judgments  of  confirma- 
tion of  title  and  all  decrees 
of  adjudication  upon  forced 
licitation,    before    delivering 
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copies  thereof  to  any  person 
whatever. 

2157.  The  registration  at 
length  of  confirmations  of 
title,  forced  licitations,  sher- 
iff's sales,  sales  in  bank- 
ruptcy, amd.  other  sales  hav- 
ing the  effect  of  discharging 
property  from  hypothecs, 
whether  made  before  or  after 
the  ninth  day  of  June,  one 
thousand  eight  hundred  and 
sixty-two,  is  equivailent  to 
the  registration  of  a  oer- 
tificaite  of  the  discharge  or 
of  the  extinction  of  all 
rights  which  are  discharged 
by  such  sales,  forced  licita- 
tions  or  confirmations  of 
title,  even  of  hypothecs  for 
conventional  dower;  and  it 
is  the  duty  of  the  registrar 
in  such  case  to  make  men- 
tion thereof  in  the  margin  of 
each  entry  estabJishiug  a 
previous  right  extinguished 
by  such  saile,  confirmation  of 
title,  or  decree  of  aidjudica- 
tion.  —  C.  2081  U  6  et  7.  — 
P.  781,  1054,  1084. 

2157a.  Articles  2148,  2152, 
2152a,  2153  and  2154  supply 
to  the  registration  0(f  any 
judgment  for  the  re-entry 
upon  abandoned  lands,  and 
apply  also  to  the  cancelling 
of  the  registration  of  any 
deed  of  sale  declared  void 
by  such  judgment;  but  ar- 
ticle 2154  does  not  apply  if 
the  buyer  has  been  notified 
in  the  manner  prescribed  by 
article  68  of  the  Code  of 
Civil  Procedure.  —  E.  S.  Q., 
5841. 


CHAPTER  SIXTH. 

OF      THE      ORGANIZATION      OF 
REGISTRY  OFFICES.   * 

SECTION  I. 

OF     BEGISTRY      OFFICES     AND 
THE  REQISTEBS. 

2158.  At  the  chief -place  of 
each  county,  or  in  each  regis- 
tration division  set  apart  by 
law  or  by  proclamation  of 
the  governor,  a  registry  of- 
fice is  established  for  the 
registration  of  all  real  rights 
affecting  imimoveables  situate 
within  such  county  or  regis- 
tration division,  and  of  all 
other  acts  requiring  regis- 
tration. —  N.  2146.     S«..-«.«.9  iH 

2159.  A  public  officer  call-  ,^/jj^ 
ed    a   registrar   is    appointed  j^jV^ 
by  the  governor  to  keep  such  ^^T*^ 
registry  office,  who  is  charg- 
ed to  execute  the  duties  pre- 
scribed   by    this    title  ;    and 
every  act  of  fraud  which  he 
commits  or  allows  to  be  com- 
mitted in  the  exercise  of  the 
duties  of  his  office,  subjects 

him  to  pay  to  the  party  in- 
jured tripfle  damages  with 
costSj  besides  loss  of  office 
and  other  penalties  imposed 
by  law.  —  P.  808. 

2160.  Registry  offices  must 
be  kept  open  every  day, 
Sundays  and  holidays  except- 
ed, from  nine  o'clock  Ln  the 
morning  until  four  o'clock 
in  the  afternoon.  —  R.  S.  Q., 
5842. 
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•     2161.  Every  registraT  shall 
keep: 

1.  An  alphabetical  index 
or  repertory  of  the  names  of 
all  persons  mentioned  in  th« 
acts  or  documents  registered 
as  acquiring  or  conveying 
any  right  affected  by  such 
registration,  with  a  reference 
to  the  number  of  the  docu- 
ment, and  the  page  of  the 
regist-er  in  which  it  is  en- 
tered, and,  when  immove- 
ables are  concerned,  the 
name  of  the  p.lace  where  they 
are  situated; 

2.  An  alphabetical  list  of 
afll  parishes,  townships,  seign- 
iories, cities,  towns,  villages, 
and  extra-parochial  places 
within  his  registry  division, 
containing  a  reference  under 
the  head  of  each  local  divi- 
sion to  all  entries  of  docu- 
ments concerning  immove- 
ables comprised  vsithin  such 
division,  or  giving  the  num- 
ber and  other  references 
mentioned  in  the  preceding 
paragraph,  so  as  to  serve  as 
an  index  to  immoveables, 
and  such  list  must  be  made 
in  conformity  with  the  pro- 
visions of  article  2171; 

3.  An  entry-book  in  which 
are  entered  the  year,  month, 
day  and  hour  when  each 
document  is  brought  for  reg- 
istration, the  date  of  the 
document,  the  name  of  the 
notary  who  received  it,  if  a 
notarial  deed,  the  names  of 
the  parties  to  the  same  and 
of  the  person  by  whom  the 
same   is  brought,  the  nature 


of  the  right  of  which  regis- 
tration   is    required,    and     a 
general     description    of    the    efc_**-4 
immoveable  affected  thereby  .a  ^ 
—  2  Ed.  VII.,  c.  39.  ^  ^  V*«^ 

4.  A  register  in  which  all 
documents  presented  for  reg- 
istration  are  transcribed. 

5.  A  book  in  which  are 
registered  the  notices  re- 
quired by  articles  2115,  2116, 
2120,  2121,  with  an  index  to 
be  made  in  the  same  manner 
as  the  index  prescribed  in 
article  2131, 

•  2161a.  A  register  for  the 
addresses  or  elections  of 
domicile  of  hypothecary  cred- 
itors, must  be  kept  in  each 
registry  office.  —  E.  S.  Q., 
5843. 

21616.  Every  hypothecary 
creditor  or  every  transferee, 
heir,  donee  or  legatee  of  an 
hypothecary  creditor,  shall 
give  to  the  registrar  of  the 
registration  division  wherein 
the  immoveables  hypothecat- 
ed are  situated  notice  of  his 
address  or  of  his  elected 
domicile,  and,  if  he  after- 
wards changes  his  residence, 
of  his  new  address.  —  Id. 

2161c.  Each  address  or 
elected  domicile  is  entered 
in  the  register  of  addresses, 
and  the  number  of  the  entry 
of  the  same  is  noted  in  the 
index  to  immoveables,  in  the 
]»age  or  space  allotted  for 
the  lot  or  sub-division  hypo- 
thecated in  favor  of  the  per 
son  giving  the  notice.  — •  Id. 

•  2161rf.  A  copy  of  the  no 
tice  for  the  sale  of  immove 
ables  under  seizure  must  be 
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given  by  the  sheriff  to  the 
registrar  to  remain  deposited 
in  his  office,  and  an  entry 
must  be  made  by  the  latter 
in  his  index  to  immoveables 
or  in  the  margin  opposite  the 
last  entry  in  the  books,  for 
each  lot  or  piece  of  land 
mentioned  in  such  notice,  by 
writing  the  words  'under 
seizure  No.  .'  —  Id.  —  P, 
719. 

2.  A  copy  of  the  notice  for 
the  sale  of  immoveables  ju- 
dicially ordered  in  suits  for 
partition  must  in  like  man- 
ner be  given  by  the  party 
publishing  the  notice,  and  a 
similar  entry  made  thereof 
by  the  registrar  in  the  index 
to  immoveables  by  writing  •■ 
the  words:  "in  licitation, 
No.       ." 

3.  A  copy  of  the  notice  of 
application  for  confirmation 
of  title  must  in  like  manner 
be  given  by  the  applicant, 
and  a  similar  entry  thereof 
made  by  the  registrar  in  the 
index  to  immoveables  by 
writing  the  words:  "Con- 
firmation of  title  applied  for, 
No.  ."  —  5  Ed.  VII.,  c. 
30,  3.  1. 

»  2161e.  A  notice  must  be 
immediately  sent  by  the  reg- 
istrar, by  registered  letter,  to 
each  hypothecary  creditor, 
whose  name  is  entered  in  the 
register  of  addresses,  inform- 
ing him  that  the  immove- 
able hypothecated  to  him  is 
under  seizure  or  to  be  sold 
by  licitation,  as  the  case  may 
be,  and  of  the  place  where, 
and  the  time  when,  ic  will  be 


sold.  —  Id.  —  P.  719.  —  5 
Ed.  Vn.,  c.  30,  s.  2. 

In  cases  of  application  for 
confirmation  of  title,  the 
notice  must  infonn  the  credi- 
tor that  application  for  con- 
firmation of  titlle  has  been 
made  and  of  the  place  where 
and  the  time  when  the  ap- 
plication will  be  presented  to 
the  court.  —  5  Ed.  VII.,  c. 
30;  s.  3. 

2161/".  The  registrar  must 
until  the  notices  mentioned 
in  article  2161d  are  cancel- 
led, mention  them  in  all  cer- 
tificates demanded  of  him 
cither  against  the  immovi> 
able  described  in  '  such 
liotices,  or  against  the  person 
upon  whom  the  immoveable 
was  seized,  the  coproprietors 
in  the  case  of  licitation,  or 
the  vendor  or  assignor  of  the 
applicant  for  confirmation  of 
title,  as  the  case  may  be.  — 
5  Ed.,  VII.,  c.  30,  s.  3. 

2161fif.  "When  the  seizure  is 
followed  by  judicial  expro- 
priation, the  notice  of  seiz- 
ure win  be  canceliled"  by  the 
registration  of  the  sheriff's 
deed  of  sale. 

And,  similarly,  the  notice 
of  sale  by  licitation  will  be 
cancelled  by  the  registration 
of  the  prothonotary's  deed 
of  sale,  and  the  notice  of  ap- 
plication for  confirmation  of 
title  by  the  registration  of 
the  judgment  confirming  the 
tited  deed.  —  5  Ed.  Vtl.  c 
30,  s.  4. 

•    21617?.  When  the  seizure  is 
released  or   the  proceedings  in 
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licitation  or  for  confirmation 
of  title  are  abandoned,  the 
notices  mentioned  in  article 
B161d  are  respectively  can- 
c-elled  by  the  deposit  in  the 
registry  office  of  a  certificate 
establishing  such  release  or 
abandomment  given  by  the 
prothonotary,  and  by  the 
noting  of  the  release  or 
abandonment  in  the  index  to 
immoveables  or  in  the  margin 
of  the  last  entry  in  the 
books  after  the  noting  of  the 
seizure,  licitation  or  applica- 
tion for  confirmation  of  title. 
5  Ed.  VII.,  c.  30,  8.  5. 

2161i.  A  list  of  the  lands 
sold  for  taxes  must,  within 
the  eight  days  following  the 
adjudication,  be  transmitted 
by  the  secretary-treasurer  of 
each  county  council  to  the 
registrar  to  be  deposited  in 
his  office;  and  the  registrar 
must  make  an  entry  of  the 
sale  in  his  index  to  immove- 
ables, or  in  the  margin  op- 
poisite  the  last  entry  in  his 
books,  for  each  lot  or  piece 
of  land  so  sold,  by  writing 
the  words:  'sold  for  immi- 
cipal  taxes  No.         .  —  Id. 

And  the  noitice  must  be  im- 
mediately sent  by  the  regis- 
trar by  registered  letter  to 
each  hypothecary  creditor 
whose  name  is  entered  in  the 
register  of  addresses,  in- 
forming him  of  the  said  Bale. 
—  5  Ed.  VII.,  c.  30,  8.  6. 

2161;.  The  registrar  must, 
until  the  entry  of  such  muni 
cipail  saile  is  cancelled,  men- 
tion it  in  all  certificates  de- 


manded of  him  affecting  any 
lot  or  piece  of  land  mention- 
ed in  the  list.  —  Id. 

2161fc.  The  cancellation  of 
the  entry  of  such  municipal 
sale  is  effected  by  the  regis- 
tration of  a  municipal  deed 
of  sale,  or  by  the  deposit  of 
a  certificate  from  the  sec- 
retary-treasurer that  the 
land  has  been  redeemed,  and 
by  the  noting  of  such  re- 
demption in  the  index  to  im- 
moveables or  by  the  noting 
of  the  municipal  sale  in  the 
margin  of  the  last  entry  in 
the  books.  —  Id. 

2161?.  The  omission  to 
comply  with  any  of  the  pro- 
visions of  artielles  2161a  to 
2161fc  does  not  invalidate 
any  proceeding  in  any  cause 
or  matter  in  which  such 
omission  may  occur;  but  the 
officer  or  other  person  in  de- 
fault is  responsible  for  all 
damages  which  may  result 
therefrom.  —  Id,  5  Ed.  VII., 
c.  30,  s.  7.  —  P.  719. 

2162.  In  the  registration 
divisions  of  Quebec  and 
Montreal  the  register  men- 
tioned in  paragraph  4  of  the 
/preceding  article  may  be 
kept  in  several  parts  in 
separate  books,  according  to 
the    following    classification: 

1.  Bonds,  recognizances 
and  other  securities  and 
obligations  in  favor  of  the 
crown;  willls,  and  the  prob- 
ates thereof; 

2.  Marriage  contracta  and 
gifts; 

3.  Appointments  of  tutors 


HliUISTRATION    OF    RHAL    RIGHTS. 


345 


and  curators  ;  ju'dg'ments  anJ 
judicial  acts  and  proceed- 
ings; 

4.  Deeds  conveying  the 
ownership  of  property  other 
than  those  above  mentioned; 
I  the  leases  mentioned  in  ar- 
ticle 2128,  and  acquittances 
for  rent  paid  in  anticipa- 
tion;] 

5.  Deeds,  instruments  and 
writings  creating  hypothecs, 
privileges  or  charges^  and 
not  comprised  in  any  of  the 
preceding  classes; 

6.  All  other  acts  of  which 
registration  may  be  required 
in  the  interest  of  any  party 
whatever. 

[The  foregoing  provisions 
may  be  extended  by  a  pro- 
clamation of  the  governor  to 
any  registry  division  the 
population  of  which  exceeds 
fifty  thousand  souls.] 

2163.  The  governor  may 
also  by  proclamation  direct 
that  the  registrars  for  the 
registration  divisions  of 
Quebec  and  Montreal,  or 
either  of  them,  shall  keen 
separate  registers  and  books 
for  the  immoveables  situate 
within,  and  for  those  situate 
without  the  limits  of  the  said 
cities   respectively. 

216-1.  The  Governor  in 
Council  may  alter  the  form 
of  any  books,  indexes  or 
other  official  documents  to 
be  kept  by  registrars,  or 
direct  new  ones  to  be  kept; 
and  all  orders  to  that  effect 
are  published  in  the  Canada 
Gazette  and  take  effect  from 


the  day  therein  appointed, 
provided  such  day  be  not 
fixed  at  less  than  one  month 
from  the  publication  of  such 
order. 

2165.  Other  provisions  are 
contained  in  the  statutes  re- 
specting registration. 

SECTION  11. 

OF  THE  OFFICIAL  PLANS  AND 
BOOKS  OF  REFERENCE  AND 
OF  MATTERS  CONNECTED 
THEREWITH. 

2166.  The  Commissioner  of 
Crown  Lands  furnishes  each 
registry  office  with  a  copy 
of  a  correct  plan,  made  in 
conformity  with  the  provi- 
sions of  chapter  37  of  the 
Consolidated  Statutes  for 
Lower  Canada  and  the  stat- 
ute 27th  and  28th  Viet.,  ch. 
40,  showing  distinctly  all  the 
lots  of  land  of  each  city, 
town,  village,  parish,  town- 
ship, or  part  thereof,  comr 
prised  within  the  division  to 
which  such  office  belongs. 

-  2167.  Such  plan  must  be 
accompanied  by  a  copy  of  a 
book  of  reference  in  which 
are  set  forth; 

1.  A  general  description  of 
each  lot  of  land  shewn  upon 
the  plan; 

2.  The  name  of  the  owner 
of  each  lot,  so  far  as  it  can 
be  ascertained; 

3.  All  remarks  necessary  to 
the  right  understanding  of 
the  plan. 

Each    lot    of    land    shewn 
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upon  the  plan  is  designated 
thereon  by  a  number,  which 
is  one  of  a  single  series,  and 
is  entered  in  the  book  of  ref- 
erence to  designate  the 
same  lot. 

'  2168.  When  a  cogpy  of  the 
plans  and  books  of  reference 
for  the  whole  of  a  registra- 
tion (division  has  been  de- 
posited in  the  office  for  such 
division,  and  notice  has  been 
given  by  proclamation  in  the 
manner  mentioned  in  article 
2169,  the  number  given  to  a 
lot  upon  the  plan  and  in  the 
book  of  reference  is  the  true 
description  of  such  lot,  and 
is  sufficient  as  such  in  any 
document  whatever;  and  any 
part  of  such  lot  is  sufficient- 
ly designated  by  stating  that 
it  is  a  part  of  such  lot  and 
mentioning  who  is  the  owner 
thereof  and  the  properties 
coterminous  thereto;  and  any 
piece  of  land  composeid  of 
parts  of  more  than  one  num- 
bered lot  is  suffiiciently 
designated  by  stating  that  it 
is  so  composed  and  mention- 
ing what  part  of  each  num- 
bered lot  it  contains. 

No  description  of  an  im- 
moveable in  the  notice  of  ap- 
plication for  confirmation  of 
title,  or  in  the  notice  of  a 
sale  by  the  sheriff  or  by 
forced  li citation,  or  of  any 
sale  having  the  effect  of  a 
sheriff's  sale,  or  in  the 
sheriff's  deed,  or  in  the  judg- 
ment of  confirmation,  wLll  bo 
deemed  sufficient  unless  it  is 


made  in  confonmity  with  the 
provisions  of  this  article. 

As  soon  as  such  plans  and 
books  of  reference  have  been 
deposited  and  notice  thereof 
has  been  given,  notaries 
passing  acts  concerning  im- 
moveables indicated  on  such 
plan  are  bound  to  designate 
such  immoveables  by  the 
number  given  to  them  upon 
such  plan  and  in  the  book  of 
reference,  in  the  manner 
above  prescribed;  in  default 
of  such  designation  the  regis- 
tration does  not  affect  the 
lot  in  question,  unless  there 
is  filed  a  requisition  or  notice 
indicating  the  number  on  the 
plan  and  book  of  reference 
as  being  that  of  the  lot  in- 
tended to  be  affected  by  such 
registration.  —  P.  124. 

•  2169.  The  deposit  of  the 
original  plans  and  books  of 
reference  in  any  registration 
division  is  declared  by  a  pro- 
clamation from  the  Governor 
in  Council,  fixing  at  the  same 
time  the  day  on  which  the 
provisions  of  article  2168 
shall  come  into  force  therein. 
2170.  The  registrar  so  soon 
as  such  deiposit  has  been 
made,  must  prepare  the  in- 
dex to  immoveables  mention- 
ed in  the  second  pJaee  in  ar- 
ticle 2161. 

.  2171.  From  and  after  the 
day  appointed  by  such  pro- 
clamation the  registrar  must, 
from  day  to  day,  make  up 
and  continue  the  index  to 
immoveables  by  entering  un- 
der the  number  of  each  lot 


c  ^   -»  .  .  • 
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separately  designated  upon 
the  plan  and  book  of  refer- 
ence, a  reference  to  each 
entry  thereafter  made  in  the 
other  books  and  roisters  af^- 
fee  ting  such  lot,  so  as  to 
eliable  any  person  easily  to 
ascertain  all  the  entries  con- 
cerning it  made  after  that 
time. 

*  2172.  Within  two  years 
after  the  day  fixed  by  the 
proclamation  of  the  Lieute- 
nant-Governor, bringing  the 
provisions  of  article  2168 
into  force  in  any  registra- 
tion tlivision,  the  registration 
of  any  real  right  upon  any 
lot  of  land  within  such  divi- 
sion must  be  renew&d  by 
means  of  the  registration  at 
length,  in  the  book  kept  for 
that  purpose,  of  a  notice  de- 
scribing the  immoveable  af- 
fected, in  the  manner  pre- 
scribed in  article  2168  and 
conforming  to  the  other 
formalities  prescribed  in  ar- 
ticle 2131  for  the  ordinary 
renewal  of  the  registration 
of  hypothecs. 

An  index  must  be  kept  for 
the  books  used  for  the  reg- 
istration of  the  notices  men- 
tioned in  this  article,  in  the 
same  manner  as  the  index 
mentioned  in  article  2131.  — 
R.  S.  Q.  5844.  —  C.  2147o, 
21476. 

.  2172a..  If  the  hypothec  is 
in  part  extinguished,  the  re- 
newal mar  be  made  for  the 
balance  only.  —  Id.  5845. 

•  2173.  If  such  renewal  be 
Tinf-    pfTpi'tp,'!.   the   real   rights 


preserved  iby  the  first  regis- 
tration have  no  effect  against 
other  creditors  and  sub- 
sequent purchasers  whose 
claims  have  been  regularly 
registered. 
•  2174.  The  registrar  cannot 
in  any  way  correct  or  alter 
the  plans  or  books  of  refer- 
ence; and  at  any  time  if  he 
find  therein  errors  or  omis- 
sions in  the  description  or 
dimensions  of  any  lot  or 
parcel  of  land,  or  in  the 
name  of  the  owner,  he  must 
report  the  same  to  the  Com- 
missioner of  Crown  Lands, 
who  may  when  the  case  re- 
quires it  correct  the  original 
and  the  copy  likewise  and 
certify  such  correction. 

Such  correction  must  how- 
ever be  made  without  chang- 
ii:g  the  number  of  the  lots: 
and  in  the  case  of  the  omis- 
sion of  a  lot  it  must  be  in- 
serted by  distinguishing  it 
by  characters  or  letters,  so  as 
not  to  interfere  with  the 
original  numbering. 

N^o  right  of  ownership  can 
be  affected  by  any  error  in 
the  plan  or  book  of  refer- 
ence, nor  can  any  error  of 
description,  dimensions  or 
name  be  interpreted  to  give 
any  person  any  better  right 
to  the  land  than  his  title 
gives  him. 

2174o.  After  the  coming 
into  force  of  the  provisions 
of  article  2168,  respecting 
the  cadastre  of  any  locality, 
if  it  be  ascertained  that 
there     are     certain    lots    of 
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lanlds  designated  erroneously 
under  several  numbers,  or 
whenever  a  re-numbering  be- 
comes necessary,  in  con- 
sequence of  the  construction 
of  a  new  road  or  the  closing 
of  an  old  one  or  for  any  other 
cause,  the  Comflnissioner  of 
Crown  Lands  may,  on  being 
so  required  by  the  parties  in- 
terested, amend  and  correct 
the  official  plan  and  book  of 
reference  thereto  of  soich 
locality,  and,  provided  that 
there  are  no  registrations  of 
mortgages  against  the  num- 
bers which  it  is  proposed  to 
cancel,  he  may  strike  out  the 
numbers  found  to  be  useless. 
If  it  be  found  that  the 
same  territory  is  included  in 
the  cadastre  of  two  different 
localities,  or  that  some  ter- 
ritory iis  ineluided  in  the 
cadastre  of  a  locality  to 
which  such  territory  does  not 
belong,  the  official  plan  and 
book  of  reference  of  the 
locality  to  which  such  ter- 
ritory does  not  belong  and 
the  one  to  which  it  does  be- 
long, may  be  corrected  in 
consequence. 

Notice  of  such  corrections 
must  be  given  in  the  Quebec 
Official  Gazette  so  soon  as  the 
correction  has  been  certified 
bv  the  Commissioner.  —  E. 
S'  Q.,  5846. 

2175.  Whenever  the  owner 
of  a  property  designated 
upon  the  plan  or  book  of  ref- 
erence, subdivides  the  same 
into  town  or  village  lots,  he 
must  deposit  in  the  office  of 


th«  Commissioner  of  Crown 
Lands  a  jplan  and  book  of 
reference  certified  by  him- 
eelf,  with  particular  num- 
bers and  designations,  so  as 
to  distinguish  them  from  the 
original  lots;  and  if  the  Com- 
missioner of  Crown  Lands 
find  that  such  particular  plan 
and  book  of  reference  are 
correct,  he  transmits  a  copy 
certified  by  himgelf  to  the 
registrar  of  the  division. 

Another  subdivision  of  the 
property  may  be  substituted 
for  any  subdivision  deposited 
with  the  registrar,  or  any 
part  of  the  subdivision  for 
any  other  part  of  the  sub- 
division, by  the  proprietor  or 
other  person  interested,  pro- 
vided that  the  plan  or  book 
of  reference  be  made  and  de- 
posited in  conformity  with 
this  article.  —  Id.,  5847.  — 
V.  53  v.,  c.  53. 

2176.  When  by  reason  of 
the  subdivision  of  the  lots  in 
any  locailty  it  is  deemed 
necessary,  the  Governor  in 
Council  may  from  time  to 
time  order  an  amended  plan 
and  book  of  reference  to  be 
made  out  and  a  copy  thereof 
to  be  deposited  with  the  reg- 
istrar of  such  locality;  but 
such  amendeid  plan  and  book 
of  reference  must  be  based 
upon  and  refer  to  the  former 
ones;  and  the  governor  may 
by  proclamation  fix  the  day 
upon  which  they  wilil  begin 
to  be  used  together  with  the 
former  ones;  and  from  and 
after    the    day    so    fixed    the 
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provisions  of  this  code  shall 
apply  to  such  amended  plan 
and  book  of  reference, 

2176a.  Whenever  the  plan 
of  the  lots  of  land  of  any 
city,  town,  village,  parish, 
township  or  of  any  division 
whatsoever  of  such  local- 
ities, forming  part  of  any 
registration  division,  has 
been  lawfully  made,  the 
Lieutenant-G-overnor  in  Coun- 
cil! may  cause  to  be  deposited 
in  the  registry  office  of  the 
proper  registration  division, 
a  correct  copy  of  such  plan, 
together  with  a  copy  of  the 
book  of  reference  reflating 
thereto. 

The  d-eposit  of  such  plan 
and  book  of  reference  is  an- 
nounced by  a  pro&lamation 
of  the  Lieutenant-CJovernoT 
in  Council,  determining  the 
day  nipon  which  the  provi- 
sions of  article  2168  shall 
come  into  force  in  such  reg- 
istration division,  respecting 
the  localities  whereof  the 
plan  of  the  lands  has  been 
so  filed;  and  from  the  date 
of  the  period  fixed  in  such 
proclamation,  all  the  provi- 
sions of  this  Code  apply  to 
such  plan  and  book  of  refer- 
ence and  to  all  lands  and 
property  comprised  in  the 
said  plan,  and  to  all  con- 
tracts, hypothecs  or  deeds 
whatever,  concerning  or  af- 
fecting such  lands  in  the 
same  manner  as  if  the  plan 
of  the  whole  registration 
division    had   been  deposited 


in  conformity  with  article 
2166.  R.  S.  Q.,  5848. 

2176&.  The  Commissioner 
of  Crown  Lands  may  cause 
to  be  published  in  the  Quebec 
Official  Gazette  the  book  of 
reference  of  any  or  all  the 
localities  included  in  the 
registration    division.   —  Id. 

2176c.  Whenever  the  plan 
and  book  of  reference  of  any 
locality  are  worn  out  or 
have  become  defective,  ow- 
ing to  corrections  or  from 
decay  or  otherwise,  the 
fLieutenant-'Gtovernor  in  Coun- 
cil may  order  that  such  plan 
and  book  of  reference  be  re- 
newed, and  that  a  copy 
thereof  be  deposited  in  the 
registry  office  of  such  local- 
ity. —  Id. 

SECTION   III. 

OF     THE     PUBI/ICITY     OF     THE 
KEGISTEKS. 

2177.  The  registrar  is 
bound  to  deliver  to  any  per- 
son demanding  the  same  a 
statement  certified  by  him- 
self of  all  the  real  rights  af- 
fecting any  particular  im- 
moveable, or  which  may  af- 
fect the  whole  of  any  per- 
son 's  property,  or  of  all  hy- 
pothecs created  and  register- 
ed during  a  stated  period  or 
only  against  certain  pro- 
prietors of  th«  immoveable 
designated  in  a  written 
requisition  to  that  effect, 
containing  a  sufficient  des- 
cription   of    the     owners,    in 
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which  case  the  requisition  is 
mentioned  in  the  certificate 
and  the  registrar  is  not  res- 
ponsible for  any  omission  in 
the  certificate  resulting  from 
errors  or  omissions  of  names 
in  the  requisition;  and  if 
such  proprietors  be  not  nam- 
ed in  the  requisition,  the 
registrar  is  bound  to  ascer- 
tain who  were  proprietors 
during  the  given  period  in 
the  manner  provided  with 
respect  to  the  certificate  to 
be  given  in  cases  of  sheriff's 
sales. 

[Nevertheless,  in  places 
where  there  are  no  official 
numbers  given  to  the  lands 
belonging  to  railways,  reg- 
istrars, when  required  to 
give  certificates  respecting 
the  lands  traversed  by  any 
such  railway,  are  not  bound 
to  mention  the  judgments 
and  hypothecs  registered 
against  such  railway,  unless 
specially  requested  so  to  do.] 

—  53  v.,  c.  54.  —  N.  2196. 

—  P.  771  et  s. 

.  2178.  He  is  bound  to  de- 
liver, to  all  persons  demand- 
ing the  same,  copies  of  the 
acts  or  documents  register- 
ed, but  he  must  mention 
thereon  the  discharges,  can- 
cellations, [conveyances  or 
subrogations]  thereof  which 
are  entered  in  such  register 
or  in  the  margin.  —  N.  2199. 
He  shall  also  give  to  those 
applying  for  the  same,  a 
copy  of,  or  extract  from  any 
document  remaining  deposit- 


ed in  his  office  and  of  any 
register  or  index  which  is 
kept  there.  —  3  Ed.  VII,,  c. 
49. 

2179.  He  is  also  bound  to 
allow  all  persons  desirous  of 
examining  the  entry  book 
during  his  office  hours  to 
take  communication  of  the 
same  without  removing  it, 
and  free  from  charge. 

He  must  likewise,  upon 
payment  of  the  lawful  fee, 
exhibit  the  register  to  any 
person  who  has  required  the 
registration  of  an  act  and 
wishes  to  ibe  assured  of  such 
registration. 

He  is  also  bound,  upon 
payment  of  the  fee  lawfully 
exigible,  to  communicate  the 
index  to  immoveables  to  all 
persons  who  desire  to  ex- 
amine the  same  without  re- 
moval. —  E.  S.  Q.  5849. 

•  2180.  The  entries  upon  the 
registers  and  books  kept  by 
the  registrar  must  be  con- 
secutive without  blanks  or 
interlineations. 

Every  document  registered 
must  be  numbered  and  tran- 
scribed in  the  order  in  which 
it  is  produced,  and  mention 
must  be  made  in  the  margin 
of  the  register,  of  the  hour, 
day,  month  and  year  when 
it  was  deposited  in  the  of- 
fice for  registration. 

The  registrar  is  bound, 
when  required  to  do  so,  to 
give  the  person  who  presents 
a  document  for  registration 
a  receipt  indicating  the  num- 
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hcT  under  which  such  docu- 
ment is  entered  in  the  entry- 
book.  —  N.  2203. 

2181.  Every  register  for 
registration  must,  before  any 
entry  is  made  therein,  be  au- 
thenticated in  the  manner 
prescribed    in    the    Code    of 


Civil  Procedure.  —  60  V.,  c. 

50,  8.  37.  N.  2201.  —  P. 

1317. 

2182.  [The  provisions  of 
the  preceding  article  apply 
equally  to  the  entry-book 
and  to  the  index  to  immove- 
ables.] 


TITLE     NINETEENTH 
OF  PRDSORIPTION. 


CHAPTER  FIRST. 

GENERAL   PROVISIONS. 

2183.  Prescription  is  a 
means  of  acquiring,  or  of 
being  discharged,  by  lapge 
of  time  and  subject  to  con- 
ditions established  by  law. 

In  .positive  prescription 
title  is  presumed  or  con- 
firmed and  ownership  is 
transferred  to  a  possessor  by 
the  continuance  of  his  pos- 
session. 

Extinctive  or  negative 
prescription  is  a  bar  to,  and 
in  some  cases  precludes,  any 
action  for  the  fulfilment  of 
an  obligation  or  the  acknow- 
ledgment of  a  right  when 
the  creditor  has  not  preferr- 
ed his  claim  within  the  time 
fixed  by  law.  —  N.  2219. 

2184.  Prescription  cannot 
be     renounced    by    anticipa- 


tion. That  acquired  may  be 
renounced,  and  so  may  also 
the  benefit  of  any  time 
elapsed  by  which  prescrip- 
tion is  begun.  —  N.  2220.  — 
C.  2227,  2229. 

2185.  Renunciation  of  pre- 
scription is  express  or  tacit. 
Tacit  renunciation  results 
from  any  act  by  which  the 
abandonment  of  the  right 
acquired    may    be  presumed. 

—  N.  2221. 

2186.  Persons  who  cannot 
alienate  cannot  renounce 
prescription  acquired.  —  N. 
2222. 

2187.  Any  person  interest- 
ed in  the  acquiring  of  a 
prescription,  may  set  it  up 
although  the  debtor  or  the 
possessor  have  renounced  it. 

—  N.  2225.  —  C.  2229. 

2188.  The  court  cannot  of 
its  own  motion  supply  the 
defence   resulting    from  pre- 
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scription,  except  in  cases 
where  the  right  of  action  is 
denied.  —  N.  2223.  —  C. 
2267. 

2189.  Prescriptions  in  re- 
spect of  immoveable  proper- 
ty are  governed  by  the  law 
of  the  place  where  it  is 
situated.  —  C.  6. 

2190.  [As  regards  move- 
able property  and  personal 
actions,  even  in  matters  of 
bills  of  exchange  and  promis- 
sory notes  and  commercial 
matters  in  general,  one  or 
more  of  the  following  pre- 
scriptions   may  be   invoked: 

1.  Any  prescription  entire- 
ly acquired  under  a  foreign 
law,  when  the  cause  of  ac- 
tion did  not  arise  or  the 
debt  was  not  stipulated  to 
be  paid  in  Lower  Canada, 
and  such  prescription  has 
been  so  acquired  before  the 
possessor  or  the  debtor  had 
his  domicile  therein. 

2.  Any  prescription  entire- 
ly acquired  in  Dower  Can- 
ada, reckoning  from  the  date 
of  the  maturity  of  the 
obligation,  when  the  cause 
of  action  arose  or  the  debt 
was  stipulated  to  be  paid 
therein,  or  the  debtor  had 
his  domicile  therein  at  the 
time  of  such  maturity;  and 
in  other  cases  from  the  time 
when  the  debtor  or  posses- 
sor becomes  domiciled  there- 
in ; 

3.  Any  prescription  result- 
ing from  the  lapse  of  suc- 
cessive periods  in  the  cases 
of   the     two     preceding   par- 


agraphs, when  the  first  pe- 
riod elapsed  under  the 
foreign  law.]  C.  6. 

2191.  [Prescriptions  com- 
menced according  to  the  law 
of  Lower  Canada,  are  com- 
pleted according  to  the  same 
law,  without  prejudice  to 
the  right  of  invoking  those 
acquired  previously  under  a 
foreign  law,  or  by  a  union 
of  periods  under  both  laws, 
conformably  to  the  preced- 
ing article.] 

CHAPTER  SEXXXND. 

OF    POSSESSION. 

2192.  Possession  is  the  de- 
tention or  enjoyment  of  a 
thing  or  of  a  right,  which  a 
person  holds  or  exercises 
himself,  or  which  is  held  or 
exercised  in  his  name  by 
another.  —  N.  2228. 

2193.  For  the  purposes  of 
prescription,  the  possession 
of  a  person  must  be  con- 
tinuous and  uninterrupted, 
peaceable,  pdblie,  unequivoc- 
al and  as  proprietor.  —  N. 
2229. 

2194.  A  person  is  always 
presumed  to  possess  for  him- 
self and  as  proprietor,  if  it 
be  not  proved  that  his  pos- 
session was  begun  for  an- 
other, —  N.  2230. 

2195.  When  possession  is 
begun  for  another,  it  is  al- 
ways presumed  to  continue 
so,  if  there  be  no  proof  to 
the  contrary.  —  N.  2231. 

2196.  Acts  which  are  mere- 
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ly  facultative  or  of  suflfer- 
anee  cannot  be  the  founda- 
tion either  of  possession  or 
of  prescription.  —  N.  2232. 

2197.  Nor  can  acts  of  vio- 
lence be  the  foundation  of 
such  a  possession  as  avails 
for  prescription.  —  N.  2233. 

2198.  [In  cases  of  violence 
or  clandestinity,  the  posses- 
sion which  avails  for  pre- 
scription begins  when  the 
defect  has  ceased. 

Nevertheless  the  thief,  his 
heirs  .  and  successors  by 
universal  title,  cannot  by 
any  length  of  time  prescribe 
the  thing  stolen.] 

Successors  by  particular 
title  do  not  suffer  from  these 
defects  in  the  possession  of 
previous  holders,  when  their 
own  possession  has  been 
peaceful  and  ipulblic.  —  N. 
2233.  —  C.  2268    $   5. 

2199.  An  actual  possessor 
who  proves  that  he  was  in 
possession  at  a  former  pe- 
riod is  presumed  to  have 
possessed  during  the  inter- 
mediate time,  unless  the 
contrary  is  proved.  —  N. 
2234. 

2200.  A  successor  by  par- 
ticular title  may  join  to  his 
possession  that  of  his  author 
in  order  to  complete  pre- 
scription. 

Heirs  and  otber  euccessora 
by  universal  title  continue 
the  possession  of  their  au- 
thor, saving  the  case  of  in- 
terversion  of  title, — ^N.  2233, 

2235,  2237.  C.  2205,  2208. 

12 


CHAPTER  THIED. 

OF  THE  CAUSES  WHICH  HIN- 
DER PRESCRIPTION,  AND 
SPECIALLY  OF  PRECARIOUS 
POSSESSION  AND  OF  SUB- 
STITUTIONS. 

2201.  Things  which  are  not 
objects  of  commerce  cannot 
be  prescribed. 

Special  provisions  explan- 
atory of  the  present  article 
are  to  be  found  in  the  fourth 
chapter   of  this   title. 

2202.  [(Jood  faith  is  al- 
ways presumed.] 

He  who  alleges  bad  faith 
must  prove  it.  —  N.  2262, 
2268. 

2203.  Those  who  possess 
for  another,  or  under  ac- 
knowledgment of  a  superior 
domain,  never  prescribe  the 
ownership,  even  by  the  con- 
tinuance of  their  possession 
after  the  term  fixed. 

Thus  emphyteutic  lessees, 
tenants,  depositaries,  usu- 
fructuaries and  those  who 
hold  precariously  the  prop- 
erty of  another  cannot  ac- 
quire   it   by  prescription. 

They  cannot  by  prescrip- 
tion liberate  themselves 
from  the  obligation  of  pay- 
ing dues  attached  to  their 
possession,  but  the  measure 
of  such  dues  and  any  arrears 
thereof  are  prescriptible. 

Emphyteusis,  usufruct  and 
other  like  proprietary  rights 
are  susceptible  of  a  distinct 
ownership  and  of  a  posses- 
sion   available    for   prescrip- 
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tion.  The  proprietor  is  not 
hindered  by  the  title  which 
he  has  granted  from  pre- 
scribing against  these  rights. 
He  who  has  been  put  in 
definitive  possession  of  the 
property  of  an  absentee  only 
begins  to  prescribe  against 
him  or  his  heirs  or  legal  re- 
presentatives, when  such 
absentee  returns  or  his  death 
becomes  known  or  may  be 
legaJlly  presumed. — N.  2236, 
2239.  —  C.  101,  102,  2232, 
§  4,  2250. 

2204.  Heirs  and  successors 
by  universal  title  of  those 
whom  the  preceding  article 
hinders  from  prescribing,  can- 
not themselves  prescribe.  — 
N.  2237. 

2205.  Nevertheless  the  per- 
sons mentioned  in  articles 
2203  and  2204  and  also  per- 
sons charged  with  a  substitu- 
tion, may,  if  their  title  have 
been  interverted,  begin  a 
possession"  available  for  pre- 
scription, dating  from  the 
information  given  to  the 
proprietor  by  notification  or 
other   contradictory   acta. 

Such  notification  of  title 
and  other  contradictory  acts 
only  avail  when  made  to  or 
in  respect  of  a  person 
against  whom  prescription 
can  run.  —  N.  2238.  —  C. 
2200,  2208. 

2206.  Subsequent  purchas- 
ers in  good  faith,  under  a 
translatory  title  derived  ei- 
ther from  a  precarious  or 
subordinate  possessor,  or 
from  any  other  person,  may 


prescribe  by  [ten  years] 
against  the  proprietor  during 
such  subordinate  or  preca- 
rious holding. 

Third  parties  may  also, 
during  a  subordinate  or  pre- 
carious holding,  prescribe 
against  the  proprietor  by 
thirty  years  with  or  without 
title.  —  N.  2239,  2257.  —  C. 
2242,  2251  et  s. 

2207.  In  cases  of  substitu- 
tion, prescription  does  not 
run  against  the  substitute, 
before  the  opening  of  the 
right,  in  favor  of  the  in- 
stitute, nor  of  his  heirs  or 
successors  by  universal  title. 

[Prescription  runs  against 
the  substitute  before  the 
opening  of  the  right,  in 
favor  of  third  parties,  un- 
less he  is  protected  as  a 
minor,  or  otherwise. 

Any  substitute,  against 
whom  prescription  thus  runs, 
may  bring  an  action  to  in- 
terrupt it.] 

The  possession  of  the  in- 
stitute avails  the  substitute, 
for  the  purposes  of  prescrip- 
tion. 

Prescription  runs  against 
the  institute  during  the  time 
of  his  possession  and  in  his 
favor  against    third  parties. 

After  the  opening,  pre- 
scription may  begin  to  run 
in  favor  of  the  institute  and 
of  his  heirs  and  successors  by 
universal  title.  —  C.  949, 
2205. 

2208.  No  one  can  prescribe 
against  his  title,  in  this 
sense  that  no  one  can  change 
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the  cause  and  nature  of  his 
own  possession,  except  by  in- 
terversion.  —  N.  2240.  —  C. 
2200,  2205. 

2209.  A  person  may  pre- 
scribe against  his  title  in  the 
sense  that  he  may  be  freed 
by  prescription  from  an 
obligation  he  has  contracted, 
—  N.  2241. 

2210.  Positive  prescription 
by  thirty  years  takes  place, 
for  the  contents  of  corporeal 
immoveables  in  excess  of 
what  is  given  by  the  title, 
and  negative  prescription 
takes  place  by  the  same  time 
in  all  cases,  in  diminution  of 
obligations  which  the  title 
imposes. 

In  the  matter  of  dues  and 
rents,  the  enjoyment  of  more 
than  the  title  sihows  a  right 
to  does  not  give  rise  to  the 
acquisition  of  such  excess  by 
prescription.  —  C.  1504. 

CHAPTER  rOURTH. 

OP  CERTAIN  THINGS  IMPRE- 
SCRIPTIBLE AND  OF  PRIVI- 
LEDGED    PRESCRIPTIONS. 

2211.  The  icrown  may  avail 
itself  of  prescription.  The 
subject  may  interrupt  such 
prescription  by  means  of  a 
petition  of  right,  apart  from 
the  cases  in  which  the  law 
gives  another  remedy. 

Among  priviledged  per- 
sons, the  privilege  takes  ef- 
fect in  the  matter  of  pre- 
scription. —  N.  2227. 

2212.  The    rights    of    the 


crown  with  regard  to  sov- 
ereignty and  allegiance  are 
imprescriptible,  —  N.    2226. 

2213.  Sea-beaches  and 
lands  reclaimed  from  the 
sea,  ports,  navigable  or 
floatable  rivers,  their  banks 
and  the  wharfs,  works  and 
roads  connected  with  them, 
public  lands,  and  generally 
all  immoveable  property  and 
real  rights  forming  part  of 
the  domain  of  the  crown  are 
imprescriptible.  —  N.  2226, 
538,  540,  541.  —  C.  400,  402, 
403. 

2214.  The  rights  of  the 
crown  to  the  principal  of 
rents,  dues,  and  revenues 
owing  and  payable  to  it,  and 
to  the  capital  sums  accruing 
from  the  alienation  or  from 
the  use  of  crown  property, 
are  also  imprescriptible. 

2215.  All  arrears  of  rents, 
dues,  interest  and  revenues, 
and  all  debts  and  rights,  be- 
longing to  the  crown,  not  de- 
clared to  b«  imprescriptible 
by  the  preceding  articles,  are 
prescribed  by  thirty  years. 

Subsequent  purchasers  of 
immoveable  property  charg- 
ed therewith  cannot  be  liber- 
ated by  any  shorter  period. 
N.  2227.  —  C.  2250. 

2216.  Property  escheated  to 
the  crown,  Tbi^failure  of 
heirs,  bastardy  or^rotf eiture, 
is  not  considered  a^  incor- 
porated or  assimilated  to  the 
crown  domain  ^r  purposes 
of  prescription  until  a  de- 
claration to  that  effect  is 
made,     or     until     after     ten 


356 


OF   PRESCKIPTION. 


years  of  enjoyment  and  ac- 
tual possession,  in  the  name 
of  the  crown,  of  the  totality 
of  the  rights  thus  escheated 
in  the  particular  case. 

Until  such  incorporation  or 
assimilation,  such  property 
continues  to  be  suibject  to 
the  ordinary  prescriptions. — 
C.  C.  35,  401,  606,  637. 

2217.  Sacred  things,  so 
long  as  their  destination  has 
not  been  changed  otherwise 
than  by  encroachment,  can- 
not be  acquired  by  prescrip- 
tion. 

Burial  grounds,  considered 
as  sacred  things,  cannot  have 
their  destination  changed, 
so  as  to  be  liable  to  prescrip- 
tion, until  the  dead  bodies, 
sacred  by  their  nature,  have 
been  removed.  —  C.  2201. 

2218.  [Positive  prescription 
of  corporeal  immoveables  not 
sacred,  and  negative  pre- 
scription as  regards  the  prin- 
cipal of  rents  and  dues, 
legacies  and  rights  of  hy- 
pothec, take  place  against 
the  church  in  the  same  man- 
ner and  according  to  the 
same  rules  as  against  private 
persons. 

Purchasers  with  title  and 
good  faith  prescribe  against 
the  church  by  ten  years, 
whether  positively  or  neg- 
atively, in  the  same  way  as 
against  private  persons. 

Positive  prescription  of 
corporeal  moveables  not  ea- 
rred,  and  the  other  negative 
prescriptions,  including  that 
of  capital  sums,  take    place 


against  the  church  as  against 
private  persons.] 

2219.  The  right  to  tithes 
and  the  rate  of  the  tithe  are 
imprescriptible.  Positive  pre- 
scription by  forty  years  runs 
between  neighboring  rectors. 

Arrears  of  tithes  can  only 
be  demanded  for  one  year. 

Tithes  must  be  paid  at  the 
rector's  residence.  —  K.  S. 
Q.,  5850. 

2220.  Roads,  streets,  wharfs, 
landing  places,  squares, 
markets  and  other  places 
of  a  like  nature,  possessed 
for  the  general  use  of  the 
public,  cannot  be  acquired  by 
prescription,  so  long  as  their 
destination  has  not  been 
changed  otherwise  than  by 
tolerating  the  encroachment. 
—  N.  538,  2227. 

2221.  Any  other  property 
belonging  to  municipalities 
or  corporations,  the  prescrip- 
tion of  which  is  not  other- 
wise determined  by  this 
code,  is  subject  even  when 
held  in  mortmain,  to  the 
same  prescriptions  as  the 
property   of  private  persons. 

CHAPTER  FIFTH. 

OF  THE  CAUSES  WHICH  IN- 
TERRUPT OR  SUSPEND  PRE- 
SCRIPTION. 

SECTION  I. 

OF  THE  CAUSES  WHICH  IN- 
TERRUPT   PRESCRIPTION. 

2222.  Prescription  may  be 
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interrupted  either  naturally 
or  civilly.  —  N.  2242.  —  C. 
2095,  2255,  2264. 

2223.  Natural  interruption 
takes  place  when  the  posses- 
sor is  deprived,  during  more 
than  a  year,  of  the  enjoy- 
ment of  the  thing,  either  by 
the  former  proprietor  or  by 
any  one  else.  —  N.  2243.  — 
C.  2193,  2199. 

2224.  A  judicial  demand  in 
proper  form,  served  upon  the 
person  whose  prescription  it 
is  sought  to  hinder,  or  filed 
and  se^-ved  conformably  to 
the  Code  of  Civil  Procedure 
when  a  personal  service  is 
not  required,  creates  a  civil 
interruption. 

Seizures,  set-off,  interven- 
tions and  oppositions,  are 
considered  as  judicial  de- 
mands. 

No  extra-judicial  demand, 
even  when  made  by  a  notary 
or  bailiff,  and  accompanied 
with  the  titles,  or  even  sign- 
ed by  the  party  notified,  is 
an  interruption,  if  there  be 
not  an  acknowledgment  of 
the  right.  —  N.  2224.  —  C. 
2211.      - 

2225.  A  demand  brought 
before  a  court  of  incompe- 
tent jurisdiction  does  not  in- 
terrupt prescription.  —  N. 
2246. 

2226.  Prescription  is  not 
interrupted: 

If  the  service  or  the  pro- 
cedure be  null  from  inform- 
ality; 

If  the  plaintiff  aibandon 
his  suit; 


If  he  allow  peremption  of 
the  suit  to  be  obtained; 

If  the  suit  be  dismissed. — 
N.  2247.  —  C.  2265. 

2227.  Prescription  is  inter- 
rupted civilly  by  renouncing 
the  benefit  of  a  period  elaps- 
ed, and  by  any  aknowledg- 
ment  which  the  possessor  or 
the  debtor  makes  of  the 
right  of  the  person  against 
whom  the  prescription  runs. 
—  N.  2248.  —  C.  1229,  1235, 
§  1,  2184  et  s. 

2228.  A  judicial  demand 
brought  against  the  principal 
debtor,  or  his  acknowledg- 
ment, interrupts  prescrip- 
tion as  regards  the  surety. 
The  same  acts  against  or  by 
a  surety  interrupt  prescrip- 
tion as  regards  the  principal 
debtor.  —  N.  2f50. 

2229.  Eenunciation  by  any 
person  of  a  prescription  ac- 
quired does  not  prejudice  his 
codebtors,  his  sureties,  or 
third  parties.  —  .C.  2187. 

2230.  Every  act  which  in- 
terrupts prescription  with 
regard  to  one  of  joint  and 
several  creditors  benefits  the 
others. 

When  the  obligation  is  in- 
divisible, acts  of  interrup- 
tion with  regard  to  some 
only  of  the  heirs  of  a  credi- 
tor, benefit  the  others. 

If  the  obligation  be  divis- 
ible, even  when  the  debt  is 
hypothecary,  acts  of  inter- 
ruption in  behalf  of  some 
only  of  such  heirs  do  not 
benefit  the  other  heirs.  In 
the  same  case  these  acts  only 
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benefit  the  other  joint  and 
several  creditors  for  the 
share  of  the  heirs  with  re- 
gard to  whom  such  acts  have 
been  done.  In  order  that 
the  interruption  should  in 
this  case  produce  the  full  ef- 
fect with  regard  to  the  other 
joint  and  several  creditors, 
it  is  necessary  that  the  acts 
which  interrupt  should  have 
been  done  as  to  all  the  heirs 
of  the  deceased  creditor.  ■ — 
N.  1199,  2249.  —  C.  1102, 
2239. 

2231.  Every  act  w^ch  in- 
terrupts iprescription^y^  one 
.  - — ^-  joint-and-  several  oebtors, 
t^'M-r  interrupts  it  with  regard  to 
all. 

Acts  of  interruption  with 
regard  to  one  of  the  heirs  of 
a  debtor,  interrupt  prescrip- 
tion with  regard  to  the  other 
heirs  and  joint  and  several 
debtors,  when  the  obligation 
is  indivisible. 

If  the  obligation  be  divis- 
ible, even  when  the  debt  is 
hypothecary,  a  judicial  de- 
mand brought  against  one  of 
the  heirs  of  a  joint  and 
several  debtor,  or  his  ac- 
knowledgment, does  not  in- 
terrupt prescription  with  re- 
gard to  the  other  heirs  ; 
without  prejudice  to  the 
right  of  the  creditor  to  ex- 
ercise his  hypothec  within 
the  proper  time  on  the  whole 
of  the  immoveable  property 
charged,  for  that  portion  of 
the  debt  for  which  he  retains 
his  right. 

In    the     same    case,    these 


acts  only  interrupt  prescrip- 
tion with  regard  to  the  joint 
and  several  codebtors  for  the 
share  of  the  heir  who  is  sued 
or  has  acknowledged  the 
right.  In  order  that  in  this 
case  the  interruption  should 
take  place  for  the  whole  with 
regard  to  the  joint  and 
several  codebtors,  it  is  neces- 
sary that  the  judicial  de- 
mand or  the  acknowledgment 
should  take  place  with  re- 
gard to  all  the  heirs  of  the 
deceased  debtor. . 

Acts  which  interrupt  pre- 
scription with  regard  to  the 
debtor  do  not  interrupt  the 
prescription  by  a  third  party 
,  holding  the  immoveable  prop- 
erty burthened  with  any 
charge  or  hypothec;  they  af- 
fect him  in  the  sense  that 
they  hinder  the  extinction  by 
prescription  of  the  debt  to 
which  the  hypothec  is  at- 
tached. 

These  acts  against  the 
holders  of  other  immove- 
ables or  of  other  portions  of 
the  same  immoveable,  do  not 
(prejudice  the  holder  of  a 
separate  portion  of  the  prop- 
erty, with  regard  to  whom 
they  have  not  taken  place. 

When  done  with  regard  to 
one  joint  holder  of  undivided 
property  they  interrupt  pre- 
scription with  regard  to  the 
others. 

In  natural  interruption, 
however,  jt  suffices  that  one 
of  the  possessors  of  undivid- 
ed property,  or  an  heir  of 
one  of  them  should  have  kept 


OF  PRESCRIPTION. 


359 


useful  possession  of  the 
whole  in  order  to  secure  the 
advantage      of      it      to      the 

others.  N.  1206,  2249.  — 

C.  565,  1110. 

SECTION   II. 

OF  THE  CAUSES  WHICH  SUS- 
PEND THE  COURSE  OF  PRE- 
SCRIPTION. 

2232.  [Prescription  runs 
against  all  persons,  unless 
they  are  included  in  some 
exception  established  by  this 
code,  or  unless  it  is  absolute- 
ly imipossible  for  them  in  law 
or  in  fact  to  act  by  them- 
selves or  to  ibe  represented 
by  others. 

Saving  what  is  declared  in 
article  2269,  prescription  does 
not  run,  even  in  favor  of 
subsequent  purchasers,against 
those  who  are  not  born,  nor 
against  minors,  idiots  mad- 
men or  insane  persons,  with 
or  without  tutors  or  curators. 
Those  to  whom  a  judicial  ad- 
viser is  given  and  persons 
interdicted  for  prodigality  do 
not  enjoy  this  privilege. 

Prescription  runs  against 
absentees  as  against  persons 
present  and  by  the  same 
lapse  of  time,  saving  what  is 
declared  as  to  persons  au- 
thorized to  take  provisional 
possession  of  the  estate  of 
an  absentee.]  —  N.  2251.  — 
C.  101,  102,  106,  566,  2208, 
2258. 

2233.  Husband  and  wife 
cannot  prescribe  against  each 
other.  —  N.  2253. 


2234.  Prescription  runs 
against  a  married  woman, 
whether  separated  or  in  com- 
munity, with  respect  to  her 
private  property,  including 
her  dowry,  even  when  her 
husband  has  the  administra- 
tion of  it,  saving  her  re- 
course against  her  husband. 
Nevertheless,  when  the  hus- 
band is  liable  as  warrantor 
for  having  alienated  the 
property  of  the  wife  without 
her  consent,  and  in  all  cases 
where  the  action  against  the 
debtor  or  the  possessor  would 
turn  against  the  hustoand, 
prescription  does  not  run 
against  the  married  woman, 
even  in  favor  of  subsequent 
purchasers.  —  N.  2254,  2256. 

2235.  Neither  does  pre- 
scription run  against  the 
wife  during  marriage,  even 
in  favor  of  subsequent  pur- 
chasers, with  respect  to 
dower  and  oth6r  rights  of 
survivorship,  nor  with  res- 
pect to  the  preciput  or  other 
distinct  rights  which  she  can 
only  exercise  after  the  dis- 
solution of  the  community, 
either  by  accepting  or  re- 
nouncing, unless  the  com- 
munity has  been  dissolved 
during  the  marriage;  at  the 
time  of  which  dissolution 
prescription  begins  against 
the  wife,  as  regards  the 
rights  which  she  may  then 
exercise  in  consequence  of 
such  dissolution. 

Saving  what  is  excepted  in 
the  present  article,  prescrip- 
tion   acquired    or   which   has 
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run  against  the  property  of 
the  community  aflPects  the 
share  of  the  wife  who  ac- 
cepts. —  N.  2255,  2256.  — 
C.  Ill,  208,  1322,  1404,  1438, 
1449. 


CHAPTER  SIXTH. 

OF     THE     TIME     REQIHRED     TO 
PRESCRIBE. 

SECTION  I. 


2236.  Prescription  of  per- 
sonal   actions   does   not   run: 

With  respect  to  debts  de- 
pending on  a  condition,  until 
such  condition  happens; 

With  respect  to  actions  in 
warranty,  until  the  eviction 
takes  place; 

With  respect  to  actions  in 
a  term,  until  the  terra  has 
expired.  —  N,  2257. 

2237.  prescription  does  not 
run  against  a  beneficiary 
heir,  with  respect  to  claims 
he  has  against  the  succes- 
sion. 

It  runs  against  a  vacant 
succession,  although  there  be 
no  curator.  —  N.  2258.  —  C. 
671,  $  2. 

2238.  It  runs  during  the 
delays  for  making  an  in- 
ventory and  deliberating.  — 
N.  2259. 

2239.  The  particular  rules 
concerning  the  suspension  of 
prescription  with  regard  to 
joint  and  several  creditors 
and  their  heirs  are  the  same 
as  those  concerning  inter- 
ruption in  like  cases,  ex- 
plained in  the  preceding  sec- 
tion.    C.  2230. 


GENERAL   PROVISIONS. 

2240.  Prescription  is  reck- 
oned by  days  and  not  by 
hours. 

[Prescription  is  acquired 
when  the  last  day  of  the 
term  has  expired;  the  day  on 
which  it  commenced  is  not 
counted.]  —  N.  2260,  2261. 

2241.  The  rules  of  prescrip- 
tion in  other  matters  than 
those  mentioned  in  the  pre- 
sent title  are  explained  in 
the  particular  titles  relating 
to  such  matters. 

SECTION  n. 

OF  PRESCRIPTION  BY  THIRTY 
YEARS,  OF  PRESCRIPTION 
OF  RENTS  AND  INTEREST, 
AND  OF  THE  DURATION  OF 
THE  PLEA  OF  PRESCRIP- 
TION. 

2242.  All  things,  rights 
and  actions  the  prescription 
of  which  is  not  otherwise 
regulated  by  law,  are  pre- 
scribed by  thirty  years, 
without  the  party  prescrib- 
ing being  bound  to  produce 
any  title,  and  notwithstand- 
ing anv  exception  pleading 
bad  faith.  —  N.  475,  2262.— 
C.  235,  479,  562  et  s.,  2206, 
2255,  2265. 
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2243.  Prescription  of  the 
action  to  account  and  of  the 
other  personal  actions  of 
minors  against  their  tutors, 
relating  to  the  acts  of  the 
tutorship,  takes  place  con- 
formably to  this  rule,  and  is 
reckoned  from  the  majority. 

2244.  If  a  title  be  shewn, 
it  helps  to  establish  the  de- 
fects of  the  possession  which 
hinder  prescription. 

2245.  [Prescription  by 
thirty  years,  has,  in  all  pre- 
scriptible  cases,  the  same  ef- 
fects /s  that  by  a  hundred 
years  or  as  immemorial  pre- 
scription formerly  had, 
whether  as  regards  the  right, 
or  for  covering  the  defects 
of  title,  informalities  or  bad 
faith. 

2246.  Any  person  who  is  in 
possession  as  proprietor  of  a 
thing  or  a  right,  preserves, 
by  reason  of  such  possession, 
his  right  to  set  up  by  plea 
against  any  demand  in  re- 
vendication  of  such  thing  or 
right,  all  such  grounds  of 
nullity  or  other  grounds  as 
tend  to  defeat  the  action,  al- 
though his  right  to  do  so  by 
direct  action  may  have  been 
prescribed. 

In  personal  actions,  like- 
wise, the  defendant  may  ef- 
fectively plead  all  grounds 
tending  to  defeat  the  action, 
although  the  time  during 
which  he  could  urge  such 
grounds  by  direct  aotion  may 
have  elapsed. 

The  foregoing  provisions 
of  this  article  apply  only  to 


such  grounds  of  exception  as 
strike  at  the  principle  of  the 
action  and  destroyed  it  at  a 
time  when  no  acquired  pre- 
scription could  prevent  them 
from  doing  so.  Thus  a  claim 
prescribed  cannot  be  pleaded 
in  compensation  unless  the 
compensation  had  taken  ef- 
fect before  it  was  prescrib- 
ed, and  then  it  may  be 
pleaded  [whether  the  claim 
be  for  a  debt  of  a  commer- 
cial nature  or  for  any  other 
cause.] 

The  adoption  of  the 
grounds  of  such  plea  does 
not  revive  the  right  to  urge 
them  by  direct  action.  —  C. 
1188. 

2247.  The  hypothecary  ac- 
tion joined  to  the  personal  is 
not  subject  to  a  longer  pre- 
scription than  the  latter 
alone.  —  K  2262.  —  C. 
2017    $  4. 

2248.  [The  term  attached 
by  law  or  by  stipulation  to  a 
right  of  redemption  is  ab- 
solute without  prescription 
being  required. 

So  is  the  term  attached  to 
the  right  of  a  vendor  to  take 
back  an  immoveable,  by 
reason  of  non-payment  of  the 
price.] 

The  right  to  redeem  rents 
,  comes  from  the  law;  it  is 
imprescriptible.  —  C.  389  et 
s.,  1537,  1548,  1789. 

2249.  After  twenty-nine 
years  from  the  date  of  the 
last  title,  the  debtor  of  em- 
phyteutic dues  or  of  a  rent 
may  be   obliged,  at  his  own 
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cost,  to  furnish  the  creditor 
or  his  legal  representatives 
with  a  renewal-deed.  —  N. 
2263. 

2250.  [With  the  exception 
of  what  is  due  to  the  crown, 
and  the  interest  on  judg- 
ments (62  v.,  c.  51),  all  ar- 
rears of  rents,  including  life- 
rents, all  arrears  of  interest, 
of  house-rent  or  land-rent, 
and  generally  all  fruits 
natural  or  civil  are  prescrib- 
ed by  five  years. 

This  provision  applies  to 
claims  resulting  from  em- 
phyteutic leases  or  other  real 
rights,  even  where  there  is 
privilege  or  hypothec. 

Prescription  of  arrears 
takes  place  although  the 
principle  be  imprescriptible 
by  reason  of  precarious  pos- 
session.] 

Prescription  of  the  prin- 
cipal carries  with  it  that  of 

the   arrears.  N.   2277.  — 

C.  2203    $  3,  2215,  2267. 

SECTION   III. 

OF     PRESCRIPTION      BY      SUB- 
SEQUENT PURCHASERS. 

2251.  He  who  acquires  a 
corporeal  immoveable  in 
good  faith  under  a  trans- 
latory  title,  prescribes  the 
ownership  thereof  and  liber- 
ates himself  from  the  ser- 
vitudes, charges  and  hy- 
pothecs upon  it  by  an  ef- 
fective possession  in  virtue 
of  such  title  [during  ten 
years.]    —    N.    2265.    —    C 


1449,  1553,  2193,  2206,  2215, 
2218,  2232  $  2.,  2234,  2235, 
2269. 

2252.  A  subsequent  pur- 
chaser of  dues  or  rents  with 
title  and  in  good  faith,  pre- 
scribes the  capital  thereof  by 
means  of  an  indefective  en- 
joyment during  [ten  years,] 
against  the  creditor  who  has 
during  that  time  entirely 
failed  to  enjoy  and  neglected 
to  act. 

2253.  It  is  sufficient  that 
the  good  faith  of  subseq^uent 
purchasers  existed  at  the 
time  of  the  purchase,  even 
when  their  effective  posses- 
sion only  commenced  later. 

The  same  rule  is  observed 
with  regard  to  every  preced- 
ing purchaser  whose  posses- 
sion is  added  to  theirs  for 
this  prescription.  —  N.  2269. 

2254.  A  title  which  is  null 
by  reason  of  informality  can- 
not serve  as  a  ground  for 
prescription  by  ten  years.  — 
N.  2267. 

2255.  After  prescription  by 
ten  years  has  been  renounced 
or  interrupted,  prescription 
by  thirty  years  alone  can  be 
commenced.  —  C.  2264. 

2256.  Prescription  by  ten 
years  and  the  other  lesser 
prescriptions  may  be  invoked 
separately  against  the  same 
demand  together  with  that 
by  thirty  years. 

2257.  In  cases  where  pre- 
scription by  ten  years  can 
run,  each  new  holder  of  an 
immoveable  burthened  with 
a    servitude,    charge     or    hy- 
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pothec,  may  be  obliged  to 
furnish  a  renewal-title  at  his 
own  cost.  —  C.  2057. 

SECTION   IV. 

OF     CERTAIN      PRESCRIPTIONS 
BY  TEN   YEARS. 

2258.  The  action  in  restitu- 
tion of  minors  for  lesion,  the 
action  in  rectification  of 
tutors'  accounts  and  that  in 
rescission  of  contracts  for 
error,'  fraud,  violence  or  fear, 
are  prescribed  by  ten  years. 

This  time  runs  in  the  case 
of  violence  or  fear  from  the 
day  it  ceased;  and  in  the 
case  of  error  or  fraud  from 
the  day  it  was  discovered. 

This  time  only  runs  with 
regard  to  interdicted  per- 
sons from  the  day  the  inter- 
diction is  removed,  except 
for  prodigals  or  persons  to 
whom  a  judicial  adviser  has 
been  given.  It  does  not  run 
against  idiots,  madmen  and 
insane  persons  although  not 
interdicted.  It  does  not  run 
against  minors  until  they  be- 
come of  age.  —  N.  1304.  — 
C.  2232,  2269. 

2259.  The  action  for  in- 
demnity under  article  1688 
must  be  taken  within  ten 
years  from  the  date  of  the 
loss. 

If,  however,  the  defect  is 
one  which  is  only  gradually 
revealed,  prescription  shall 
begin  to  run  from  the  ex- 
piration   of    the    ten    years 


mentioned  in  article  1688. — 
7  Ed.  Vn.,  c.  55,  8.  1. 

SECTION  V. 

OF   CERTAIN  SHORT   PRESCRIP- 
TIONS. 

2260.  The  following  ac- 
tions are  prescribed  by  five 
years: 

2.  [For  professional  serv- 
ices and  disbursements  of 
and  disbursements  of  ad- 
vocates and  attorneys,  reck- 
oning from  the  date  of  the 
final  judgment  in  each  case; 

2.  [For  professiondal  serv- 
ices and  di^ursements  of 
notaries  and  fees  of  officers 
of  justice,  reckoning  from 
the  time  when  they  became 
payable;] 

3.  Against  advocates,  at- 
torneys, notaries  and  other 
officers  or  functionaries  who 
are  depositaries  in  virtue  of 
their  office,  for  the  recovery 
of  papers  and  titles  confided 
to  them,  reckoning  from  the 
termination  of  the  proceed- 
ings in  which  such  pa;pers 
and  titles  were  made  use  of, 
or,  in  other  cases,  from  the 
date  of  their  reception; 

4.  Upon  inland  or  foreign 
bills  of  exchange,  promissory 
notes,  or  notes  for  the  deliv- 
ery of  grain  or  other  things, 
whether  negotiable  or  not, 
or  upon  any  claim  of  a  com- 
mercial nature,  reckoning 
from  maturity;  this  prescrip- 
tion however  does  not  apply 
to  bank  notes; 
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5.  Upon  sales  of  moveable 
effects  between  non-traders 
or  between  traders  and  non- 
traders,  these  latter  sales 
being  in  all  cases  held  to  be 
commercial  matters; 

6.  For  hire  of  labor,  or  for 
the  price  of  manual,  profes- 
sional or  intellectual  work 
and  materials  furnished,  sav- 
ing the  exceptions  contained 
in  the  following  articles; 

7.  For  visits,  services, 
operations  and  medicines  of 
physicians  or  surgeons,  reck- 
oning from  each  service  or 
thing  furnished. 

The  oath  of  the  physician 
or  surgeon  makes  proof  as  to 
the  nature  and  duration  of 
the  services. — R.  S.  Q.,  5851. 
—  N.  2272,  2273,  2276.  —  C. 
1734,  2267. 

2261.  [The  following  ac- 
tions are  preseriibed  by  two 
years: 

1.  For  seduction,  or  lying- 
in  expenses; 

2.  For  damages  resulting 
from  offences  or  quasi-of- 
fences,  whenever  other  pro- 
visions do  not  apply; 

3.  For  wages  of  workmen 
not  reputed  domestics  and 
who  are  hired  for  a  year  or 
more; 

4.  For  sums  due  schoolmas- 
ters and  teachers,  for- tuition, 
and  board  and  lodging  fur- 
nished by  them.  —  N.  2271, 
2272  ,2273.  —  C.  2267. 

2262.  The  following  actions 
are  prescribed  by  one  year: 

1.  For  slander  or  libel, 
reckoning  from  the  day  that 


it  came  to  the  knowledge  of 
the  party  aggrieved; 

2.  [For  bodily  injuries,  sav- 
ing the  special  provisions 
contained  in  article  1056  and 
cases  regulated  by  special 
laws;] 

3.  [For  wages  of  domestic 
or  farm  servants,  merchants' 
clerks  and  other  employees 
who  are  hired  by  the  day, 
week  or  month,  or  for  less 
than  a  year;] 

4.  [For  hotel  or  boarding- 
house  charges.]  —  N.  1781, 
2272.  —  C.  2267. 

2263.  Short  limitations  and 
prescriptions  established  by 
acts  of  parliament,  follow  the 
rules  peculiar  to  them,  as 
well  in  matters  respecting 
the  rights  of  the  crown  as  in 
those  respecting  the  rights  of 
all  others. 

2264.  After  renunciation  or 
interruption,  except  as  to 
prescription  by  ten  years  in 
favor  of  subsequent  purcha- 
sers, prescription  recom- 
mences to  run  for  the  same 
time  as  before,  if  there  be  no 
novation,  saving  the  provi- 
sions of  the  following  article. 
—  C.  2255. 

2265.  Any  action  which  is 
not  declared  to  be  perempted, 
and  any  judicial  condemna- 
tion, constitutes  a  title  which 
is  only  prescribed  by  thirty 
years,  although  the  subject 
matter  thereof  be  sooner 
prescriptible. 

A  judicial  admission  inter- 
rupts prescription,  even  in  an 
action     the     peremption     of 
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which  is  declared  or  which 
is  otherwise  insufficient  to 
interrupt  it  alone;  but  the 
prescription  which  recom- 
mences is  not  thereby  pro- 
longed. —  N.  2244,  2247,  2248. 

—  C.  2226. 

2266.  A  continuation  of 
like  services,  work,  sales  or 
supplies,  does  not  hinder  a 
prescription,  if  there  have 
been  no  acknowledgment  or 
other   cause   of   interruption. 

—  N.  2274. 

2267.  [In  all  the  eases  men- 
tioned in  articles  2250,  2260, 
2261  and  2262  the  debt  is  ab- 
solutely extinguished  and  no 
action  can  be  maintained 
after  the  delay  for  prescrip- 
tion has  expired.]  —  N.  2275. 

—  C.  2188. 

2268.  Actual  possession  of 
a  corporeal  moveable,  by  a 
person  as  proprietor,  creates 
a  presumption  of  lawful  title. 
Any  party  claiming  such 
moveable  must  prove,  besides 
his  own  right,  the  defects  in 
the  possession  or  in  the  title 
of  the  possessor  who  claims 
prescription,  or  who,  under 
the  provision  of  the  present 
article,  is  exempt  from  doing 
so. 

Prescription  of  corporeal 
moveables  takes  place  after 
the  lapse  of  three  years, 
[reckoning  from  the  loss  of 
possession,]  in  favor  of  pos- 
sessors in  good  faith,  [even 
when  the  loss  of  possession 
has  been  occasioned  by 
theft.] 

This    prescription     is    not. 


however,    necessary    to    pre- 
vent    revendication,    if     the 
thing    have    been    bought    in 
good  faith  in  a  fair  or  mar- 
ket,  or  at   a  public  sale,   or 
from  a  trader  dealing  in  sim- 
I    ilar  articles,  [nor  in  commer- 
I    cial  matters  generally;]  sav- 
I    ing   the   exception   contained 
in  the  following  paragraph. 

Nevertheless,  so  long  as 
prescription  has  not  been  ac- 
quired, the  thing  lost  or 
stolen  may  be  revendicated, 
although  it  have  been  bought 
in  good  faith  in  the  cases  of 
the  preceding  paragraph;  but 
the  revendication  in  such 
eases  can  only  take  place 
upon  reimbursing  the  pur- 
chaser for  the  price  which  he 
has  paid. 

If  the  thing  have  been 
sold  under  the  authority  of 
law,  it  cannot,  in  any  case, 
be  revendicated. 

The  stealer  or  other  violent 
or  clandestine  possessor  of  a 
thing,  and  his  successors  by 
general  title,  are  debarred 
from  prescribing  by  articles 
2197  and  2198.  —  N.  2279, 
2280.  —  C.  1488,  1489,  1490. 
—  P.  668. 

2269.  Prescriptions  which 
the  law  fixes  at  less  than 
thirty  years,  other  than 
those  in  favor  of  subsequent 
purchasers  of  immoveables 
with  title  and  in  good  faith, 
and  that  in  case  of  rescission 
of  contracts  mentioned  in  ar- 
ticle 2258,  run  against  mi- 
nors, idiots,  madmen  and  in- 
sane persons,  whether  or  not 
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they  have  tutors  or  curators, 
saving  their  recourse  against 
the  latter.  —  N.  2278.  —  C. 
2232. 

SECTION  VL 

TRANSITORY   PROVISIONS. 

2270.    Prescriptions    begun 


before  the  promulgation  of 
this  code,  must  be  governed 
by  the  former  laws. 

[Nevertheless  prescriptions 
then  begun,  for  which,  ac- 
cording to  these  laws,  an  im- 
memorial duration  or  one  of 
a  hundred  years  is  required, 
are  acquired  without  respect 
to  such  necessity. 


OF  IMPRISONMENT  IN  iCXIVIL  OASES. 


2271.  Repealed  by  60  V.,  c. 
50,  s.  38. 

2272.  Ibid. 

2273.  Ibid. 

2274.  Ibid. 


2275.  Ibid. 

2276.  Ibid. 

2277.  Ibid. 
Vide  P.  832  et  s. 


OF    BILLS    OF    EXCHANGE. 


367 


BOOK  FOURTH. 

COMiMEIRCIAJL  IiA.W. 


GENERAi   PROVISION. 

2278.  The  principal  rules 
applicable  in  commercial 
cases  which  are  not  contained 
in  this  book  are  declared  in 
the  several  preceding  books, 


and  more  especially  in  the 
titles  Of  Obligations,  Of  Sale, 
Of  Lease,  Of  Mandate,  Of 
Pledge,  Of  Partnership  and 
Of  Prescription,  in  the  third 
book. 


TITLE     FIRST. 

OF  BILLS  OF  EXCHANGE,  NOTES  AND  CHEQUES. 


Articles  2279  to  2354,  hath 
inclusive,  of  the  Civil  Code  of 
Lower  Canada  have  been  re- 
pealed by  "The  Bills  of  Ex- 
change Act,  1890,"  53  v.,  c. 
33,  ,s.  95,  Ca.,  except  in  so  far 
as  these  articles,  or  any  of 
them,  relate  to  evidence  in  re- 


gard to  bills  of  exchange, 
cheques,  and  promissory  notes. 
The  folloicing  are  the  ar- 
ticles of  the  Civil  Code  that 
relate  more  or  less  directly  to 
evidence  in  regard  to  bills  of 
exchange,  cheques,  and  pi'om- 
issory  notes. 
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CHAPTER  119. 


An  Act  relating  to  Bills  of  Exchange,  Cheques 
AND  Promissory  Notes. 


SHORT  TITLE. 

1.  This  Act  may  be  cited 
as  the  Bills  of  Exchange 
Act.  —  53  v.,  e.  33,  s,  1. 

INTERPRETATION. 

2.  In  this  Act,  unless  the 
context  otherwise  requires, — 

(a.)  'acceptance'  means  an 
acceptance  completed  by  de- 
livery  or  notification; 

(6.)  'action'  in^eludes 
counter-claim  and  set  off; 

(e.)  'bank'  means  an  in- 
corporated bank  or  savings 
bank  carrying  on  business  in 
Canada; 

(d.)  'bearer'  means  the 
person  in  possession  of  a  bill 
or  note  which  is  payable  to 
bearer; 

(e.)  'bill' means  bill  of  ex- 
change, and  'note'  means 
promissory  note; 

(f.)  'delivery'  means  trans- 
fer of  possession,  actual  or 
constructive,  from  one  per- 
son to  another; 

(fl.)  'holder'  means  the 
payee  or  endorsee  of  a  bill  or 
note  who  is  in  possession  of 
it,  or  the  bearer  thereof; 

(h.)    'endorsement'    means 


an  endorsement  completed  by 
delivery; 

(i.)  'issue'  means  the  first 
delivery  of  a  bill  or  note, 
complete  in  form,  to  a  per- 
son who  takes  it  as  a 
holder; 

(/.)  'value'  means  valuable 
consideration; 

(k.)  'defence'  includes 
counter-claim; 

(7.)  'nonrbusiness  days' 
means  days  directed  by  this 
Act  to  be  observed  as  legal 
holidays  or  non-juridical 
days. 

2.  Any  day  other  than  as 
aforesaid  is  a  business  day. — 
53  v.,  c.  33,  ss.  2  and  91. 

PART  I. 


3.  A  thing  is  deemed  to  be 
done  in  good  faith,  within 
the  meaning  of  this  Act, 
where  it  is  in  fact  done 
honestly  whether  it  is  done 
negligently  or  not.  —  53  V., 
c.  33,  s.  89. 

4.  Where  bj^  this  Act,  any 
instrument  or  writing  is  re- 
quired to  be  signed  by  any 
person,  it  is  not  necessary 
that   he  should   sign  it  with 


OF    BILLS    OF    EXCHANGE. 


369 


his  own  hand,  but  it  is  suf- 1 
ficient  if  his  signature  is 
written  thereon  by  some 
other  person  by  or  under  his 
authority.  —  53  V.,  c.  33, 
8.  90. 

5.  In  the  case  of  a  cox- 
poration,  where,  by  this  Act, 
any  instrument  or  writing  is 
reqLyired  to  be  signed,  it  is 
sufficient  If  the  instrument 
or  writing  is  duly  sealed 
with  the  corporate  seal;  but 
nothing  in  this  section  shall 
be  construed  as  requiring  the 
bill  or,  note  of  a  coTporation 
to  be  under  seal.  —  53  V., 
c.  33,  s.  90. 

6.  Where,  by  this  Act,  the 
time  limited  for  doing  any 
act  or  thing  is  less  than 
three  days,  in  reckoning 
time,  non-business  days  are 
excluded.— 53  V.,  c.  33",  s.  91. 

7.  The  provisions  of  this 
Act  as  to  crossed  cheques 
shall  apply  to  a  warrant  for 
payment  of  dividend. — 53  V., 
c.  33,  s.  94. 

8.  Nothing  in  this  Act  shall 
affect  the  provisions  of  the 
Bank  Act.  —  53  V.,  c.  33, 
s.  95. 

9.  The  Act  of  the  Parliament 
of  Great  Britain  passed  in  the 
fifteenth  year  of  the  reign 
of  His  late  Majesty  George 
III.,  intituled  An  Act  to  res- 
train the  negotiation  of  Pro- 
miJisory  Notes  and  Inland 
Bills  of  Exchange  under  a 
limited  sum  within  that  part 
of  Great  Britain  called  Eng- 
land, and  the  Act  of  the  said 
Parliament     passed     in     the 


seventeenth  year  of  His  said 
Majesty's  reign,  intituled 
An  Act  for  further  restrain- 
ing the  negotiation  of  Pro- 
missory Notes  and  Inland 
Bills  of  Exchange  under  a 
limited  sum  within  that  part 
of  Great  Britain  called  Eng- 
land, shall  not  extend  to  or 
be  in  force  in  any  province 
of  Canada,  nor  shall  the  said 
Acts  make  void  any  bills, 
notes,  drafts  or  orders  made 
or  uttered  therein.  —  53  V., 
c.  33,  s.  95. 

10.  The  rules  of  the  com- 
mon law  of  England,  includ- 
ing the  law  merchant,  save 
in  so  far  as  they  are  incon- 
sistent with  the  express  pro- 
visions of  this  Act,  shall 
apply  to  bills  of  exchange, 
promissory  notes  and  che- 
ques.—  54-55  v.,  c.   17,  s.   8. 

11.  A  protest  of  any  bill  or 
note  within  Canada,  and  any 
copy  thereof  as  copied  by 
the  notary  or  justice  of  the 
peace,  shall,  in  any  action  be 
prima  facie  evidence  of  pre- 
sentation and  dishonour,  and 
also  of  service  of  notice  of 
such  presentation  and  dis- 
honour, as  stated  in  such 
protest  or  copy.  —  53  V., 
c.  33,  s.  93. 

12.  If  a  bill  or  note,  pre- 
sented for  acceptance,  or 
payable  out  of  Canada,  is 
protested  for  non-acceptance 
or  non-payment,  a  notarial 
copy  of  the  protest  and  of 
the  notice  of  dishonour,  and 
a  notarial  certificate  of  the 
service  of  such  notice,  shall 
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be  received  in  all  courts,  as 
prima,  facie  evidence  of  such 
protest,  notice  and  service. — 
53  v.,  c.  33,  s.  71. 

13.  No  clerk,  teller  or 
agent  of  any  bank  shall  act 
as  a  notary  in  the  protesting 
of  any  bill  or  note  payable 
at  the  bank  or  at  any  of  the 
branches  of  the  bank  in 
which  he  is  employed.  — 
53  v.,  c.  33,  s.  51. 

14.  Every  bill  or  note  the 
consideration  of  which  con- 
sists, in  whole  or  in  part,  of 
the  purchase  money  of  a 
patent  right,  or  of  a  partial 
interest,  limited  geographic- 
ally or  otherwise,  in  a  patent 
right,  shall  have  written  or 
printed  prominently  and  leg- 
ibly across  the  face  thereof, 
before  the  same  is  issued, 
the  words  (Hven  for  a  patent 
right. 

2.  Without  such  words 
thereon,  such  instrument  and 
any  renewal  thereof  shall  be 
void,  except  in  the  hands  of 
a  holder  in  due  course  with- 
out notice  of  such  considera- 
tion. —  53  v.,  c.  33,  s.  30. 

15.  The  endorsee  or  other 
transferee  of  any  such  in- 
strument having  the  words 
aforesaid  so  printed  or  writ- 
ten thereon,  shall  take  the 
same  subjecr  to  any  defence 
or  set-oflf  in  respect  of  the 
whole  or  any  part  thereof 
which  would  have  existed  be- 
tween the  original  parties.  — 
53  v.,  c.  33,  s.  30. 

16.  Every  one  who  issues, 
sells     or     transfers,    by    en- 


dorsement or  delivery,  any 
such  instrument  not  having 
the  words  Giveti  for  a  patent 
right  printed  or  written  in 
manner  aforesaid  across  the 
face  thereof,  knowing  the 
consideration  of  such  instru- 
ment to  have  consisted,  in 
whole  or  in  part,  of  the  pur- 
chase money  of  a  patent 
right,  or  of  a  partial  in- 
terest, limited  geographically 
or  otherwise,  in  a  patent 
right,  is  guilty  of  an  indict- 
able offence  and  liable  to 
imprisonment  for  any  term 
not  exceeding  one  year,  or 
to  such  fine,  not  exceeding 
two  hundred  dollars,  as  the 
court  thinks  fit.  —  53  V., 
e.  33j  8.  30. 

PAET  II. 

BILLS  OF  EXCHANGE. 

Form  of  Bill  and  Interpreta- 
tion. 

17.  A  bill  of  exchange  is 
an     unconditional     order     in 

^ilicyg,    addressed^  by ore 

pexsQn_to  another,  signed  by 
the  JpersQn_givin^_it,  reqinr- 
ing  tlie  J?ersgu_lo.  :wham_ijt  is 
addressed  to  pay^^on  jdemand 
or  atjTfix^  or  d^terminabre 
fiitnrftjjrnp,  ii_gm3i_certain_in 
money -to  or  to^the  jtrder  of 
a__sgecified  person^  or  lo 
b^rer.  " 

2.  An  instrument  whi£3i 
does  not  comply  with  the  re- 
quisites  aforesaid,  or  which 
oTSers  any  act  to  be  done  in 
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addition  to  the  payment  of 
money,  is  notf,  except  as 
hereinafter  provided,  a  bill 
of  exchange.  *""" 

3.  An  order  to  pay  out  of 
a  particular  fund  is  not  un- 
conditional within  the  mean- 
ing of  this  section:  Provided 
that  an  unqualified  order  to 
pay,  coupled  with, — 

(o.)  an  indication  of  a 
particular  fund  out  of  which 
the  drawee  is  to  reimburse 
himself,  or  a  particular  ac- 
count to  be  debited  with  the 
amount;  or, 

(6.)  a  statement  of  the 
transaction  which  gives  rise 
to  the  bill; 

is  unconditional.  —  53  V., 
c.  33,  s.  3. 

18.  An  instrument  ex- 
pressed to  be  payable  on  a 
contingency  is  not  a  bill,  -ind 
the  happening  of  the  event 
does  not  cure  the  defect. 

2.  A  bill  may  be  addressed 
to  two  or  ~  more  drawees, 
whether  they  are  partners  or 
not;  but  an  order  addressed 
to  two  drawees  in  the  al- 
ternative, or  to  two  or  more 
drawees  in  succession,  is  not 
a  _bill  of  exchangeP-^  53  T., 
c.  33,  ss.  6  and  11. 

19.  A  bill  may  be  drawn 
pa^'able  to,  or  to  the  Qr3er 
oi,  the^drawer;  or  it  may  be 
drawn  payable  to,  ox  to  the 
order  of,  the  drawee  . 

2.  A  bill  may~be  made  pay- 
able to  two  or  more  paye-ss 
jointly,  or  it  may  be  made 
payable  in  the  alternative  ti 


one  of  two,  or  one  or  some 
of  several  payees. 

3.  A  bill  may  be  made  pay- 
able to  the  holder  of  a"  of- 
fice for  the  time  being.  — 
53  v.,  c.  33,  ss.  5  and  7. 

20.  The  drawee  must  be 
named  or  otherwise  indicated 
in  a  bill  with  reasonaHe.  Our ■ 
tai^y.  —  53  V.,  c.  33,  s.  6.       - 

21.  When  a  bill  contains 
words  prohibiting  transfer, 
or  indicating  an  intention 
that  it  should  not  be  trans- 
ferable, it  is  valid  as  be- 
tween the  parties  thereto, 
but  it  is  not  negotiable. 

2.  A  negotiable  bill  may  be 
payable  either  to  order  or  to 
bearer. 

3.  A  bill  is  payable  to 
bearer  which  is  expressed  to 
be  so  payable,  or  on  which 
the  only  or  last  endorsement 
is  an  endorsement  in  blank. 

4.  Where  a  bill  is  not  pay- 
able to  bearer,  the  payee 
must  be  named  or  otherwise 
indicated  therein  with  reason- 
able certainty. 

5.  Where   the   payee   is    a  <. 
fictitiou8^or_aonM|xisting__2er-  / 
son7^j^e~jill  ~maiy^bie  treated i 
^s^""^payaQe^___tQ3I|^irefr  — 
5SV.,  c.  ^K'ssTTandSr 

22.  A  bill  is  payable  ito 
order  which  is  expressed  to 
be  so  payable,  or  which  is 
expressed  to  be  payable  to 
a  particular  person,  and  does 
not  contain,  words  prohibit- 
ing transfer  or  indicating  an 
intention  that  it  should  not 
be  transferable. 

2.  Where  a  bUl,  either  or- 
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igimally  or  by  endorsement, 
is  expressed  to  be  payable  to 
the  order  of  a  specified  per- 
son, and  not  to  bim  or  his 
order,  it  is  nevertheless  pay- 
able to  him  or  his  order,  at 
his  option. — 53  V.,  c.  33,  s.  8. 

23.  A    bill    is   payable    on 
^7  -4     demand, — 

J  (a.)  which  is  expressed  to 

^'        be  payable  on  demand,  or  on 
presentation;  or, 

(&.)  in  which  no  time  for 
payment  is  expressed. 

2.  Where  a  bill  is  accepted 
or  endorsed  when  it  is  over- 
due, it  shall,  as  regards  the 
acceptor  who  so  accepts,  or 
any  endorser  who  so  endorses 
it,  be  deemed  a  bill  payable 
on  demand.  —  53  V.,  c.  33, 
s.  10. 

24.  A  bill  is  paj^ble  at  a 
determinable  future  time, 
within  the  meaning  of  this 
Act,  which  is  expressed  to  be 
payable, — 

(a.)  at  sight  or  at  a  fixed 
period  after  date  or  sight; 

(6.)  on_or  at  a  fixed  ^period 
after    the    oecurr^ce  o?    a 

S£eeified_eyent_whi^^^3®''" 
Wy*  tain_to„  liappen^  though_the 
time  of  haj)pening  is_uneer- 
tamT—  53  V.,  c.  33,  s.  11; 
54-55  v.,  c.  17,  s.  1. 

25.  An  inland  bill  is  a  bill 
which  is,  or  on  the  face  of 
it  purports  to  be, — 

(a.)  both  drawn  and  pay- 
able within  Canada;  or, 

(&.)  drawn  within  Canada 
upon  some  person  resident 
therein. 

2.  Any  other  bill  is  a  for-  j 
eign  bill. 


3.  Unless  the  contrary  ap- 
pears on  the  face  of  the  bill, 
the  holder  may  treat  is  as  an 
inland  bill.— 53  V.,  c.  33,  s.  4. 

26.  Where  in  a  bill  drawer 
and  drawee  are  the  same  per- 
son, or  where  the  drawee  is 
a  fiotitious  person  or  a  per- 
son not  having  capacity  to 
contract,  the  holder  may 
treat  the  instrument,  at  his 
option,  either  as  a  bill  of  ex- 
change or  as  a  promissory 
note.  —  53  V.,  c.  33,  s.  5. 

27.  A  bill  is  not  invalid  bj 
reason  only. — 

(a.)  that  it  is  not  dated; 

(6.)  that  it  does  not  spec- 
ify _tha^  value  given,  or  that 
any  value  has  been  given 
therefor; 

(c.)  that  it  does  v^(}t  spQC- 
ify  the  place  where  it  is 
drawn^orthe  place  where  it  is 
payable; 

(d.)  tha^:  \t  13  antedated  or 
postdated,  or  that  it  b£aja 
aate  on  a  Sunday  or  other 
lyiiLjiiriiifial  day.  —  53  V., 
c.  33,  ss.  3  and  13. 

28.  The_jum,jayabl6_by-Ji 
bill  is_a^uia_ftertailLJEithin 
the  meaning  of  this  Act,  al- 

though^iFT§_J!5StI^?®^^**  ^® 

(o.)  witli  interest; 

(6.)  bystated  jnstalmenM; 

(c.)  by  stated_iiis:^aJments, 
with   a  projvision   that~uT: 
deiault 


m    payment. of   any 

instalment    the  jwhole   shall 


become  "mieT 
(d.)    according 


tto    an    in- 


dicated  rate  oi  exchangeTbr 
according   to   a   rate  of   ex- 
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change  to  be  ascertained  as 
directed  by  th«  bill. 

2.  Where  the  sum  payable 
is  expressed  in  words  and 
also  in  fig^irP";  and  there  is 
a  discrepancy  between  tEe 
two_thesujn  denotea  py  the 
wordfl  isthe  amount  payable. 

3,  Where  a  bill  Is  BxprbtJayd 
to  be  payable  wi^h  interest^ 
unless  the  instrument  other- 
wise provides,  interest  runs 
from  the  datf  of  "the  bill,  and 
if  t.hft  hTTPiH  updated,  from 
the  isaj^e  theiaoL^  —  53  V., 
c.  33,  s.  9. 

29.  Wieie-aJbill  sa  an  ac- 
ceiptance,  or  any  endorsement 
on  a  bill,  is  dated.  tli£_date 
shall,  unle<M  the  contrary  is 
pjr2xedjJb£^deem6dJtobe_the 
true  date  of  the  drawing,  "ac- 
ceptance  or  endorsement,  as 
the  ease  may  be.  —  53  V., 
c.  33,  s.  13. 

SO.  Where  a  bill  expressed 
to  be  payable  at  a  fixed 
period  after  date  is  issued 
undated,  or  where  the  accept- 
ance of  a  bill  payable  at 
sight  or  at  a  fixed  period  af- 
ter sight  is  undated,  any 
holder  may  insert  therein  the 
true  date  of  issue  or  accept- 
ance, and  the  bill  shall  be 
payable  accordingly:  Pro- 
vided that, — 

(a.)  where  the  holder  in 
good  faith  and  by  mistake 
inserts  a  wrong  date;  and, 

(6.)  in  every  other  case 
where  a  wrong  date  is  in- 
serted; 

if  the  bill  subsequently  comes 
into  the  hands  of  a  holder 
in  due  course  the  bUI  shaU 


not  be  voided  thereby,  bu't 
shall  operate  and  be  payable 
as  if  the  date  so  inserted  had 
been  the  true  date.  —  53  V., 
c.  33,  8.  12;  54-55  V.,  c.  17, 
8.  2. 

31.  Where  a  simple  signa- 
ture on  a  blank  paper  is  de- 
livered by  the  signer  in  order 
that  it  may  be  converted 
into  a  bill,  it  operates  as  a 
prima  facie  authority  to  fill 
it  up  as  a  complete  bill  for 
any  amount,  using  the  signa- 
ture for  that  of  the  drawer 
or  acceptor,  or  an  endorser; 
and,  in  like  manner,  when  a 
bill  is  wanting  in  any  mate- 
rial particular,  the  person  dn 
possession  of  it  has  a  prima 
facie  authority  to  fill  up  the 
omission  in  any  way  he 
thinks  fit.  —  53  V.,  c.  33, 
s.  20. 

32.  In  order  that  any  such 
instrument  when  completed 
may  be  enforceable  againsit 
any  person  who  became  a 
party  thereto  prior  to  its 
completion,  it  must  be  filled 
up  within  a  reasonable  tJaLQi 

■  '  '^  accorii^e 


and  _stnc 

wTEh__ihe_3jittxQrity_.giyen : 
Provided  that  if  any  such 
instrument,  after;  eompletjgn. 
is  negotiated  to  a^eliier  in 
due  course,  it  shall  be  valid 
and  effectual  for  all  purposes 
in  his  hands,  and  he  may 
enforce  it  as  if  it  had  been 
filled  up  within  a  reasonable 
time  and  strictly  in  accor- 
dance with  the  authority 
given. 

2.  Beasonable  lime  within 
the  meaning  of  this  ©ection 
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is  a  question  of  faet.  —  53 
v.,  e.  33,  8.  20. 

33.  The  drawer  of  a  bill 
and  any  endorser  may  insert 
theriein  the  name  of  a  person, 
who  shall  be  called  the  re- 
feree in  case  of  need,  to 
whom  the  holder  may  resort 
in  case  of  need,  that  is  to 
say,  in  case  the  bill  is  dis- 
honoured by  non-acceptance 
or  non-payment. 

2.  It  is  in  the  option  of  the 
holder  to  resort  to  the  referee 
in  ease  of  need  or  not  as  he 
thinks  fit.  —  53  V.,  c.  33, 
s.  15. 

34.  The  drawer  of  a  bill, 
and  any  endorser,  may  insert 
therein  an  express  stipula- 
tion,— 

(o.)  negativing  or  limiting 
his  own  liability  to  the 
holder; 

(ft.)  waiving,  as  regards 
himself,  some  or  all  of  the 
holder's  duties.  —  53  V., 
c.  33,  8.  16. 

ACCEPTANCE    ANTJ    INTERPRE- 
TATION. 

85.  The  acceptance  of  a 
bill  is  the  signification  by 
the  drawee  of  his  assent  to 
the  order  of  the  drawer. 

2.  Where  in  a  bill  the 
drawee  is  wrongly  designated 
or  his  name  is  misspelt,  he 
may  accept  the  bill  as  theie- 
in  described,  adding,  if  he 
thinks  fit,  his  proper  signa- 
ture, or  he  may  accept  by  his 
proper  signature.  —  53  V., 
c.  33,  s.  17. 

36.   An    acceptance   is   in- 


valid unless  it  complies  with 
the  following  conditions, 
namely: — 

(o.)  It  must  be  written  on 
the  bill  and  be  signed  by  the 
drawee; 

(6.)  It  must  not  express 
that  the  drawee  will  perform 
his  promise  by  any  other 
means  than  the  payment  of 
money. 

2.  The  mere  signature  of 
the  drawee  written  on  the 
bill  without  additional  words 
is  a  sufficient  acceptance.  — 
53  v.,  c.  33,  s.  17. 

37.  A  bill  may  be  accepted, 

(o.)  before  it  has  been 
signed  by  the  drawer,  or 
while  otherwise  incomplete; 

(6.)  when  it  is  overdue,  or 
after  it  has  been  dishonoured 
by  a  previous  refusal  to  ac- 
cept, or  by  non-payment. 

2.  When  a  bill  payable  at 
sight  or  after  sight  is  dis- 
honoured by  non-acceptance, 
and  the  drawee  subsequently 
accepts  it,  the  holder,  in  the 
absence  of  any  different 
agreement,  is  entitled  to  have 
the  bill  accepted  as  of  the 
date  of  first  presentment  to 
the  drawee  for  acceptance. — 
53  v.,  c.  33,  s.  18;  54-55  V., 
c,  17,  s.  3. 

88.  An  acceptance  is  ei- 
ther,— 

(a.)  general;  or, 
(6.)  qualified. 

2,  A  general  acceptance  as- 
sents without  qualification  to 
the  order  of  the  drawer. 

3.  A  qualified  acceptance 
in  express  terms  varies  the 
effect   of  the  bill   as   drawn 
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*.nd  in  particular,  an  aooeipt- 
aucc   is  qualified  which   is, — 

(a.)  conditional,  that  is  to 
say,  which  makes  payment 
by  the  acceptor  dependent 
on  the  fulfilment  of  a  condi- 
tion therein  stilted; 

(ft.)  partial,  that  is  to  say, 
an  acceptance  to  pay  part 
only  of  the  amount  for 
which  the  bill  is  drawn; 

(c.)  qualified  as  to  time; 

(d.)  the  acceptance  of 
some  one  or  more  of  the 
drawees,  but  not  of  all. 

4.  A5  acceptance  to  pay  at 
a  particular  specified  place  is 
not  on  that  account  condd- 
tional  or  qualified.  —  53  V., 
c.  33,  s.  19. 

39.  Every  contract  on  a 
bill,  whether  it  is  the  draw- 
er's, the  acceptor's  or  an  en- 
dorser's, is  incomplete  and 
revocable,  until  delivery  of 
the  instrument  in  order  to 
give  effect  thereto:  Pjovided. 
that  where  an  acoeptauee  is 
written  on  a  bill,  and  the 
drawee  gives  notice  to,  .or 
according  to  the  directions 
of,  the  person  entitled  to  the 
bill  that  he  has  accepted  it, 
the  acceptance  then  becomes 
complete  and  irrevocable.  — 
53  v.,  c.  33,  s.  21.       •  -• 

DELIVERY. 

40.  Ajs  between  immedAait-e 
parties,  and  as  regards  a  re- 
mote jparty.  Qth.siL_than  a 
holder  in  due  course,  the 
delivery, — 

(a.)  in  order  to  be  effectual 
must  be  made  either  by  or 


Tinder  the  authority  of  the 
■party  draining,  accepting  or 
endorsing,  as  the  case  may 
be; 

(ft.)  may  be  ahown^  haye 
bega_.£ondItionar~br  for  a 
special  purpose  only,  and  not 
for  the  purpose  of  transfer- 
ring the  property  in  the  bill. 

2.  If  the  bill  is  in  the  ^ 
hands  qf__a_holiier  in  due 
course,  a  val  i d__deli very  of 
the  bill  \y  all  parties  prior 
to  him,  so  as  to  make  them 
liable  to  him,  isconcJutiyely 
jiresjimed.  —  "53~TTrer~33, 
sTZlT 

41.  Where  a  bill  is  no 
longer  in  the  possession  of  a 
party  who  has  signed  it  as 
drawer,  acceptor  or  endorser, 
a  valid  and  iincony^itional 
delivery  by  him  ia  T>r<;»»iimed 
until  the  contrary  is  proved. 
—  53  v.,  c.  33,  8.  2r— 

COMPUTATION  OF  TIME,  NON- 
JUKIDICAL  DAYS  AND  DAYS 
OF  GRACE. 

42.  Where  a  bill  is  not  pay- 
able on  demand,  three  d^ys, 
called  days  of  grace,  are.  in 
every  case,  where  the  bill  it- 
self does  not  otherwise  pro- 
vide, added  to  the  time  of 
payment  as  fixed  by  the  bill, 
and  the  bill  is  due  and  pay- 
able on  the  last  day  of  grace: 
Provided  that  whene^ver  the 
last  day  of  grace  falls  on  a 
legal  holiday  or  non-juridicaJ 
day  in  the  province  where 
any  such  bill  is  payable,  then 
the  daj'  next  following,  not 
bedng  a  legal  holiday  or  non- 
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juridical  day  in  such  prov- 
ince, shall  be  the  last  day  of 
grace.  —  53  V.,  c.  33,  s.  14. 

43.  In  all  matters  relating 
to  bills  of  exchange,  the  fol- 
lowing and  no  other  days 
shall  be  observed  as  legal 
holidays  or  no  n-juridical 
days: — 

(o.)  In  all  the  provinces  of 
Canada, 

Sundays, 
I      New  Year's  Day, 
«     Good  Friday, 
5     Easter  Monday, 
1    Victoria  Day, 
V    Dominion  Day, 
fc    Labour  Day, 
'     Christmas  Day, 

The  birthday  (or  the  day 
fixed  by  proclamation  for  the 
celebration  of  the  birthday) 
of  the  reigning  sovereign; 

Any  day  appointed  by  pro 
clamation  for  a  public  holi- 
day, or  for  a  general  fast, 
or  a  general  thanksgiving 
throughout   Canada, 

The  day  next  following 
New  Year's  Day,  Christmas 
Day,  Vicitoria  Day,  Dominion 
Day,  and  the  birthday  of  the 
reigning  sovereign  when  such 
days  respectively  fall  on 
Sunday; 

(6.)    In    the     province 
Quebec    in    addition    to 
said  days. 

The  Epiphany, 

The  Ascension, 

All  Saint's  Day, 
?     Conception  Day; 

(c.)  In  any  one  of 
provinces  of  Canada,  any  day 
appointed  by  proclamation 
of    the    Lieutenant-G'overnor 


of 
the 


the 


of  such  province  for  a  public 
holiday,  or  for  a  fast  or 
thanksgiving  within  the 
same,  and  any  non-juridical 
day  by  virtue  of  a  statute  of 
such  province.  —  53  V.,  c.  33, 
s.  14;  56  v.,  c.  30,  s.  1;  57-58 
v.,  c.  55,  8.  2;  1  E.  VH., 
c.  12,  ss.  2  and  4. 

44.  Where  a  bill  is  payable 
at  sight,  or  at  a  fixed  period 
after  date,  after  sight,  or  af- 
ter the  happening  of  a  spec- 
ified event,  the  time  of  pay- 
ment is  determined  by  ex- 
cluding the  day  from  which 
the  time  is  to  begin  to  run 
and  by  including  the  day  of 
payment. — 53  V.,  c.  33,  s.  14. 

45.  Where  a  bill  is  payable 
at  sight  or  at  a  fixed  period 
after  sight,  the  time  begins 
to  run  from  the  date  of  the 
acceptance  if  the  bill  ia  ac- 
cepted, and  from  the  date  of 
noting  or  protest  if  the  bill 
is  noted  or  protested  for  non- 
acceptance,  or  for  non-deldv- 
er3^  —  53  V.,  e.  33,  s.  14. 

46.  Every  bill  which  is 
made  payable  at  a  month  or 
months  after  date  becomies 
due  on  the  same  numbered 
day  of  the  month  in  which 
it  is  made  payable  as  the  day 
on  which  it  is  dated,  unless 
there  is  no  such  day  in  the 
month  in  which  it  is  made 
payable,  in  which  case  it  be- 
comes due  on  the  last  day  of 
that  month,  with  the  addi- 
tion, in  all  cases,  of  the  days 
of  grace. 

2.  The  term  'month'  in  a 
bill  means  the  calendar 
month.  —  53  V.,  c,  33,  s.  14. 
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<  APACITY    OR    AUTHORITY    OF 
PARTIES. 

47.  Capacity  to  incnr  lia- 
bility as  a  party  to  a  bill  is 
coextensive  with  capacity 
to  contract:  Provided  that 
nothing  in  this  section  shall 
enable  a  corporation  to  make 
itself  liable  as  drawer,  ac- 
ceptor or  endorser,  of  a  bill, 
unless  it  is  competent  to  it 
so  to  do  under  the  law  for 
the  time  being  in  force  relat- 
ing to  such  corporation.  — 
53  v.,  ft.  33,  s.  22. 

48.  Where  a  bill  is  drawn 
or  endorsed  by  an  infant, 
minor,  or  corjjoration  having 
no  capacity  or  power  to  in- 
cur liability  on  a  bilJ,  the 
drawing  or  endorsement  en- 
titles the  holder  to  receive 
payment  of  the  bill,  and  to 
enforce  it  agains-t  any  other 
partv  thereto.  —  53  V.,  c.  33, 
s.  22. 

49.  Subject  to  the  provi- 
sions of  this  Act,  where  a 
signature  on  a  bill  is  forged, 
or  placed  thereon  without 
the  authority  of  the  person 
whose  signature  it  purports 
to  be,  the  forged  or  unau- 
thorized signature  is  wholly 
inoperative,  and  no  right  to 
retain  the  bill  or  to  give  a 
discharge  therefor  or  to  en- 
force payment  thereof 
against  any  party  thereto 
can  be  acquired  through  or 
under  that  signature,  unless 
the  party  against  whoniTFis 
sought  to  retain  or  enforce 
payment  of  the  bill  is  pre- 
cluded  from   setting  up   tTie 


forgery  or  want  of  author- 
ity: Provided  that, — 

(«.)  nothing  in  this  section 
shall  aflect  the  ratificajtion 
of  an  unauthorized  signature 
not  amounting  to  a  forgery; 

(6.)  if  a  cheque  payable  to 
order  is  paid  by  the  drawee 
upon  a  forged  endorsemeoi't 
out  of  the  funds  of  the  draw- 
er, or  is  so  paid  and  charged 
to  his  account,  the  drawer 
shall  have  no  right  of  action 
against  the  drawee  for  the 
recovery  back  of  the  amount 
so  paid,  nor  any  defence  to 
any  claim  made  by  the 
drawee  for  the  amount  so 
paid,  as  the  case  may  be,  un- 
less he  gives  notice  in  writ- 
ing of  such  forgery  to  the 
drawee  within  one  year  after 
he  has  acquired  notice  of 
such  forgery. 

2.  In  ease  of  failure  by  the 
drawer  to  give  such  notice 
within  the  said  period,  such 
cheque  shall  be  held  to  have 
been  paid  in  due  course  as 
respects  every  other  party 
thereto  or  named  therein, 
who  has  not  previously  in- 
stituted proceedings  for  the 
protection  of  his  rights.  — 
53  v.,  c.  33,  8.  24. 

50.  If  a  bill  bearing  a 
forged  or  unauthorized  en- 
dorsement is  paid  in  good 
faith  and  in  the  ordinary 
course  of  business,  by  or  on 
behalf  of  the  drawee  or  ac- 
ceptor, the  person  by  whom 
or  on  whose  behalf  such  pay- 
ment is  made  shall  have  the 
right  to  recover  the  amount 
so  paid  from   the  person   to 
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whom  it  was  so  paid  or  from 
any  endorser  who  has  en- 
dorsed the  bill  subsequently 
to  the  forged  or  unauthorized 
endorsement  if  notice  of  the 
endorsement  being  a  forged 
or  unauthorized  endorsement 
is  given  to  each  such  subse- 
quent endorser  within  the 
time  and  in  the  manner  in 
this  section  mentioned. 

2.  Any  such  person  or  en- 
d  0  r  8  e  r  from  whom  said 
amount  has  been  recovered 
shall  have  the  like  right  of 
recovery  against  any  prior 
endorser  subsequent  to  the 
forged  or  unauthorized  en- 
dorsement. 

3.  Such,  notice  of  the  en- 
dorsement being  a  forged  or 
unauthorized  endorsement 
shall  be  given  within  a  rea- 
sonable time  after  the  per- 
son seeking  to  recover  the 
amount  has  acquired  notice 
that  the  endorsement  is  forg- 
ed or  unauthorized,  and  may 
be  given  in  the  same  manner, 
and  if  sent  by  post  may  be 
addressed  in  th.e  same  way, 
as  notice  of  protest  or  dis- 
honour of  a  bill  may  be  given 
or  addressed  under  this  Act. 
—  60-61  v.,  c.  10,  s.  1. 

51.  A  signature  by  pirocura- 
tion  operates  as  notice  that 
the  agent  has  but  a  limited 
authority  to  sign,  and  the 
principal  is  bound  by  such 
signature  only  if  the  agent 
in  so  signing  was  acting 
within  the  actual  limits  of 
his  authoritv.  —  53  V.,  c.  33, 
s.  25. 

52.  Where  a  person  signs  a 


bill  as  drawer,  endorser  or 
acceptor,  and  adds  words  to 
his  signature  indicating  that 
he  signs  for  or  on  behalf  of 
a  principal,  or  in  a  repre- 
sentative character,  he  is  not 
personally  liable  thereon; 
but  the  mere  addition  to  his 
signature  of  words  describ- 
ing him  as  an  agent,  or  as 
filling  a  representative  char- 
acter, does  not  exempt  him 
from  personal  liability. 

2.  In  determining  whether 
a  signature  on  a  bill  is  that 
of  the  principal  or  that  of 
the  agent  by  whose  band  it 
is  written,  the  construction 
most  favourable  to  the  valid- 
ity of  the  instrument  shall 
be  adopted.  —  53  V.,  c.  33, 
s.  26. 

CONSIDERATION,      (v/.  |<  , 

53.  Valuable  consideration 
for  a  bill  may  be  constituted 

by- 

(c.)  any  consideiaiion  suf- 
ficient  to  support  a  simple 
oontraot ; 

(6.)  an  antecedent,  debt  or 
liability; 

2.  Such  a  debt  or  liability 
is  deemed  valuable  considera- 
tion, whether  the  bill  is  pay- 
able on  demand  or  at  a 
future  time.  —  53  V.,  e.  33, 
s.  27. 

54.  Where  value  has,  at 
any  time,  been  ^ven_for  a 
bill,  the  holder  is  deemed  to 
be  a  holder  for  value  ag>  re- 
gards the  acceptor  and  all 
parties   to   the  bill  who  be- 
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came   parties   prior   to    such 
time. 

2.  Where  the  holder  of  a 
bill  has  a  lien  on  it,  arising 
either  from  contract  or  by 
implication  of  law,  he  is 
deemed  to  be  a  holder  for 
value  to  the  extent  of  the 
sum  for  which  he  has  a  lien. 
—  53  v.,  c.  33,  s.  27. 

55.  A  n  accommodation 
EartjL-tiQ_a  bill  is  jCp&rson 
who  has  signed  a  bill  as 
drawer^  acceptor  or  endorser, 
without  receiving  v  aj^u  c 
therefor  and  for  the  purpose 
of  lending  his  name  to  some 
other  person. 

2.  AiLaceommodation  party 
iisi  Jiable  on  the  bill  to  a 
bolder  for  value;  and  it  is 
immaterial  whether,  when 
such  holder  took  the  bill,  he 
knew  such  party  to  be  an  ac- 
commodation party  or  not. — 
53  v.,  c.  33,  s.  28. 

56.  A  holder  in  due  course 
is  a  holder  who  has  taken  a 
bill,  complete  and  regpilar  on 
the  face  of  it,  under  the  fol- 
lowing conditions,  namely: — 

(a.)  That  he  Isecame  the 
holder  of  it  before  it  was 
overdue  and  Tri.thout  notice 
that  it  had  been  previously 
dishonoured,  if  such  was  the 
fact; 

(6.)  That  he  took  the  bill 
in  good  faith  and  for  value, 
and  that  at  tlie  time  the  bill 
was  negotiated  to  him  he  had 
no   notice   of   any  defect   in 


the  title   of  the  person   who 
negotiated  it. 

2rln"^rticul'ar  the  title  of 
a  person  who  negotiates  a 
bill  is  defective   within  the 


meaning  of  this  Act  when  be 
obtained  the  bill,  or  the  ac- 
ceptance thereof,  by  fra.ud,- 
dureas  or  force  and  fear,  or 
other  unlawful  means,  or  Hot 
an  illegal  cnnsifleration,  or 
when  ~Iie  ii<Kotiatc.s^t  in 
breach  of  faith,  or  under 
sueh  circumstances  as  amount 
to  a  fraud.  —  53  V.,  c.  33, 
8.  29. 

57.  4_^lder,  whether  for  a^  i^ 
value  or  not^who  derives  his 
title"  ■  to  a  bill  through  -ja 
hoijier  in  due  course,  and  who 
is_not  himself  a  party  to  any 
fraud    or   illegalily  affeofcmg 

it.  has  aJl  the  rightfi  nf  that 
hotdgr  IP  due  course  as  re- 
gards  the  acceptor  and  all 
parties  to  the  bill  prior  to 
thatToiaer;"^^~53~V7,  1(.  33, 
s.  ^F. 

58.  Every  party  whose  sig- 
nature appears  on  a  bill  is 
prima  facie  deemed  to  have 
become  a  party  thereto  for 
value. 

2.  Every  holder  of  a  bill  ia 
prima  facie  deemed  to  be  a 
holder  in  due  eourse^;  but  it,  .^  /y 
in  an  action  on  a  bill  it  is  'V.v>, 
admitted  or  proved  that  jthe 
acceptance,  issue  or  subse- 
quent negotiation  of  the  bill 
is  alfected  with  fraud,  duress 
or  force  and  fear,  or  illegal- 
ity,  the  burden  of  proof  that 
he  is  sueh  holder  ^n  due 
course  shall  be  on  him,  unless 
and  until  he  proves  that,  snb- 
sequent  to  the  alleged  firaud 
oFHftggality,  value  has"  in 
good  faith  been  given  for  the 
bill  by  8ome  other  holdeF  in 
due  course.  —  53  Y.,  c.   33, 

s.  m 
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59.  No  bill,  although  given 
for  a  usurious  consideration 
or  upon  a  usurious  contract, 
is  void  in  the  hands  of  a 
holder,  unless  such  holder 
had  at  the  time  of  its  trans- 
fer to  him  actual  knowledge 
that  it  was  originally  given 
for  a  usurious  consideration, 
or  upon  a  usurious  contract. 
—  53  v.,  c.  33,  s.  30. 

NEGOTIATION. 

60.  A  bill  is  negotiated 
when  it  is  transferred  fr^m 
one  person,  t.n  another  in  such 
aonanner^  as  to  constitute  the 
transfercie _th.e  holder  of  the 
Mil. 

2.  A  bill  payable  to  bearer 
is  negotiated  byjdeTIvery. 

3.  A  bill  payable  to  order 
is  negotiated  by  the  endorse- 
ment of  the  holder  completed 
by  delivejy.  —  53  V.,  c.  33, 
s.  31. 

61.  Where  the  holder  of  a 
bill     payable     to     his    order 


transfers  it  for  value  without 
endorsing  JLt.  the  transfer 
gives  the  transferee  such 
title  as  the  transferrer  had 
inlthe  bill.  an^^TBe  transferee 
in  addition  acfluires  the  right 
tg  have  the  endorsement  of 
the  Jransfen^. 

2.  Where  any  person  is  un- 
der obligation  to  endorse  a 
bill  in^  representative  capac- 
Hy,  he  may  enaorse,  tlie  bill 
in  such  terms  as  to  negative 
personal  liability.  —  5S  V., 
c.  33,  s,  31. 

62.  An  endorsement  in  or- 
der^ to  operate  as  a  negotia- 
tion, — 


(a.)  must  be  written  on  the 
bill  itself  and  be  signed  by 
the  endorser; 

(ft.)  must  be  an  endorse- 
ment of  the  entire  bill. 

2.  An'  endorsement  written 
on  an  allonge,  or  on  a  copy 
of  a  bill  issued  or  negotiat&d 
in  a  countjy  where  coi>ies 
are  recognized,  is  deemed  to 
be  written  on  the  bill  itself. 

3.  Apartial  endorsement, 
that  is~  to  sayj'an  endorse- 
menFwTuch  purports  to  trans- 
fer to  the  endorsee  a  part 
only  of  the  amount  paj'able, 
or  which  purports  to  trans- 
fer the  bill  to  two  or  more 
endorsees  severally,  does  not 

a   negotiatinn   of 


the  bill.  —  53  V.,  c.  33,  s.  32. 

63.  The  siffi£l£_signatiire  of 
the  endorser  on  the  bill,  with- 
out additional  words,  is  a 
sj-ifficicnt  endorsement. 

~2.  where  a  bill  is  payable 
to  the  order  of  two  or  more 
payees  or  endorsees  who  are 
not  partners,  aU  musFUen- 
dorse,  unless  the  one  endors- 
ing has  autliority  to  eSdorse 
for  the  others.  — -~53  V.,  c.  33, 
s.  32. 

64.  Where,  in  a  bill  pay- 
able to  order,  the  payee  or 
endorsee  is  wrongly  designat- 
ed, or  his  name  is  misspelt, 
he  may  eudoreo  the  bill  as 
therein  described,  adding  his 
proper  signature;  or  he  may 
endorse  by  his  own  proper 
signature.  —  53  V.,  e.  33, 
8.  32. 

65.  Where  there  are  two  or 
more  endorsement-s  on  a  bill, 
each  endorsement  is  deemed 
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to  have  been  made,  in  the 
order  in  which  it  appears  on 
the  bill,  until  tFc~cbivtrary  is 
proved.  —  53  V.,  c.  33,  s.  32. 
~6B.  Where  a  bill  purports 
to  be  endorsed  conditionally, 
the  condition  maj  be  disre- 
garded  by  the  payer,  and 
payment  to  the  endorsee  is 
valid,  whether  the  condition 
has  been  fulfilled  or  not.  — 
53  v.,  c.  33,  s.  33. 

67.  An  endorsement  may  be 
made  in  blank  or  special. 

2.  An  endorsement  Jnlblank. 
specifier  no  endorsee,  and  a 
Inll  so  rfn^rsed  becomes  pay- 
able to  bearer. 

3.  A  special  endorsement 
speicifies  the  person  to  whom, 
or  to  whose  order,  tTie  bill  is 
to  be  payable. 

4.  The  provisions  of  this 
Act  relating  to  a  payee  ap- 
ply, with  the  necessary  mod- 
ifioatdons,  to  an  endorsee  un- 
der a  special  endorsement. 

5.  Where  a  bill  has  been 
endorsed  in  blank,  any 
holder  may  convert  the  blank 
endorsement  into  a  special 
endorsement  by  writing 
above  tlie^  endorser's  signa- 
ture  a  direction  to  pay  the 
bill  to  or^  to  the  order  of 
hTmselF^r  some  other  per- 
son. —  53"1^7~c.  33,  S8."^32 
lBr34. 

68.  An  endorsement  may 
also  contain  terms  making  it 
restrictive. 

2.  An  endorsement  is  re- 
i^trictive  whTch  prohibits  the 
further  negotiation  of  the 
bill,  or  which  ex£re^e3_that 
it  Is  a  ra©r6^iith.oriiy"to  deal 


with     the   _bill__as tlierehy 

directed7  and  not  a  transfer 
of  the  ownership  thereof,  as, 
fOf" example,  if  a  bill  is  en- 
dorsed 'Pay  D  only,'  or 
'Pay  D  for  the  account  of 
X,'  or  'Pay  D,  or  order,  for 
collection. ' 

3.  A  jestrietive  .endorse- 
ment gives  the  endor9fie_±he 
rignt  to^T'eceive^  payineni.  of 
the  bill  and  to  sue  any  party 
thereto  fhat'his  endorser 
could  have  sued,  but  gives 
him  no  power  to  tranflf er  bia 
rigbts  as  endorsee  unless  it 
expressly  authorizes  him  to 
do  so. 

4.  Where  a  restrictive,  en- 
dorsement  authorizes  further 
transfer,'  all  subsequent  en- 
dorsees take  the  bill  w^h 
the  same  fights  and  subject 
to  the  same  liabiTities  as  the 
first  endorsee  under  the  re- 
strictive endorsement.  —  53 
v.,  c.  33,  ss.  32  and  35, 

69.  Where  a  bill  i8_n£gi)- 
tiable  in  its  origin,  it  con-- 
tin^es  to  be  negotiable  until 
it  has  been, — 

(a.)  restrictively  endorsed; 
or, 

(h.)  discharged  by  pay- 
ment or  otherwise.  —  53  V., 
e.  3?,  s.  36r 

70.  Where  an  overdue Jii  11 
is  negotiated,  it  can  be  nego- 
tiated  _only  subject  to  .^ any 
de|ecr of  title^affecting^it  at 
i^_maturity,_^  and  thencefo'r- 
ward  no  person  who  takes  it 
can  acquire  or  give  a  better 
title  than  that  which  had 
the  person  from  whom  be 
took  it. 
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2.  A  bill  payable  on  ^- 
mand  ia  deemed  ito  be  over- 
due within  the  meaning  and 
for  the  purposes  of  this  sec- 
tion, when  it  appears  on  the 
face  of  it  to  have  been  in 
circulation  for  an  unreason- 
able length  of  time. 

3.  What  is  an  unreasonable 
length  of  time  for  such  pur- 
pose is  a  question  of  fact. — 
53  v.,  c.  33,  s.  36. 

71.  ^c-ept  where  an^-cn- 
dopsement  bears  date  after 
tEe"  maturity  of  the  bill, 
OY^ery  negotiaition  is  prima 
facie  deemed~to  have  been 
effected^  b^efore  the  TjilT  was 
overdue.  —  53  V.,  «.  33,  s.  36. 

72.  Where  a  bill  which  is 
not  overdue  has  been  dis- 
honoured, any  person  who 
takes  it  with  notice  of  the 
dishonour  takes  it  subject  to 
any  defect  of  title  attaching 
thereto  at  the  time  of  dis- 
honour; but  nothing  in  this 
section  shall  affect  the  rights 
of  a  holder  in  due  course.  — 
53  v.,  c.  33,  s.  36, 

73.  Where  a_bill  is  nogo- 
tiatfidjijack  Jto  TKe  drawer, 
or  bo  a  prior  endorser,  or  to 
the  acceptor,  such  party  may, 
subject  to  the  provisions  of 
this  Act,  re-issue  and  further 
negotiate  the  bill,  bat.  he  Js 
not  entitled  to  enforce  the 
paymenT  of  the  "bfll  :i gain st 
any  jntCTzeaing  Iparty  to 
whom  he  was  previously 
liaBTeT—  53  V.,  c.  33,  s.  37. 

74.  The  -lighteandpowers 
of  the^holder  of  a  biUare 
follows: — " 


are  a"3 


(a.)  He  may  sug_oiL-the 
bULin  hia^iffinjiame ; 

(ft.)  Where  he  is  a  holder 
in  due  course,  he  holds  the 
bill  free  froffl  any  defect- of 
title  of  prior  parties,  as  well 
as  _f  rom  mere  .perspnal__de- 
fences  available  to  ^jffior 
parties  among  thems'^yes, 
and  may  enforce  payment 
a-galnst  ^all  parties  liable  on 
tha_biU; 

(c.)  Where  his  title  igde- 
fective,  if  he  negotiatcs^TEe 
bill  to  a  holder  in  due_eQiiTse, 
that  holder  obtains  n,  good 
and^  complete  titla  to — ^the 
bill;  and, 

(d.)  Where  his  title  is^de- 
fective  if  he  obtains,  pay- 
ment of  the  bill  the  person 
who  pays  him  Jn  due  course 
gets  a  valid  discharge  for 
tKeTill.  —  53  v.,  c.  33,  s.  38. 

PBESENTMENT     FOR     ACCEPT- 
ANCE. 

75.  Where  a  bill  is  pay- 
able at  sight  or  after  sight, 
presentment  for  acceptance 
is  necessary  in  order  to  fix 
the  maiturity  of  the  instru- 
ment. 

2.  Where  a  bill  expressly 
stipulates  that  it  shall  be 
presented  for  acceptance,  or 
where  a  bill  is  drawn  pay- 
able elsewhere  than  at  the 
residence  or  place  of  busi- 
ness of  the  drawee,  it  must 
be  presented  for  acceptance 
before  it  can  be  presented 
for  payment. 

3.  In  no  other  case  is  pre- 
sentment for  acceptance  nee- 
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essary  in  order  to  render 
liable  any  party  to  tbe  bill. 
—  53  v.,  c.  33,  s.   39. 

76.  Where  the  holder  of  a 
bill,  drawn  payable  elsewhere 
than  at  the  place  of  business 
or  residence  of  the  drawee, 
has  not  time,  with  the  exer- 
cise of  reasonable  diligence, 
to  present  the  bill  for  ac- 
ceptance before  presenting  it 
for  payment  on  the  day  that 
it  falls  due,  the  delay  caused 
by  pre&enting  the  bill  forac- 
eeptance  before  presemting  it 
for  paymeni:  is  excused,  and 
does  not  discharge  the  drawer 
and  endorsers.  —  53  V.,  c.  33, 
s.  39. 

77.  Subject  to  the  provi- 
sions of  this  Act.  when  a  bill 
payable  at  sight  or  after 
sight  is  negotiated,  the  holder 
must  either  present  it  for  ac- 
ceptance or  negotiate  it  with- 
in a  reasonable  time. 

2.  If  he  does  not  do  so,  the 
drawer  and  all  endorsers 
prior  to  that  holder  are  dis- 
charged. 

3.  In  determining  what  is 
a  reasonable  time  within  the 
meaning  of  this  section,  re- 
gard shall  be  had  to  the 
nature  of  the  hill,  the  usage 
of  trade  with  resoect  to 
similar  bills,  and  the  facts 
of  the  particular  case.  —  53 
v.,  c"r33,"s.  4Cr;"~54-55  V., 
c.  17,  s.  5, 

78.  A  bill  is  duly  presented 
for  acceptance  which  is  pre- 
sented in  accordance  with 
tihe    following     rules,    name- 

(a.)  The  presentment  must 


be  made  by  or  on  behalf  of 
the  holder  to  the  drawee  or 
to  some  person  authorized  to 
accept  or  refuse  acceptance 
on  his  behalf,  at  a  reasonable 
hour  on  a  business  day  and 
before  the  bill  is  overdue; 

(b.)  Where  a  bill  is  ad- 
dressed to  two  or  more 
drawees,  who  are  not  part- 
ners, presentment  mueit  be 
made  to  them  all,  unless  one 
has  authority  to  accept  for 
all,  when  presentment  may 
be  made  to  him  only; 

(c.)  Where  the  drawee  is 
dead,  presentment  may  be 
made  to  his  personal  repre- 
sentative; 

(d.)  Where  authorized  by 
agreement  or  usage,  a  pre- 
sentment through  the  post 
office  is  sufficient.  —  53  V., 
c.  33,  s.  41. 

79.  Presentment  In  accor- 
dance with  the  aforesaid 
rules  is  excused,  and  a  bill 
may  be  treated  as  dishonour- 
ed by  non-acceptance, — 

(o.)  where  the  drawee  is 
dead,  or  is  a  fictitious  per&on 
or  a  person  not  having  capac- 
ity to  contract  by  bill; 

(6.)  where,  after  the  exer- 
cise of  reasonable  diligence, 
such  presentment  cannot  be 
effected; 

(c.)  where  although  the 
presentment  has  been  irreg- 
ular, acceptance  has  been  re- 
fused on  some  other  ground, 

2.  The  fact  that  the  holder 
has  reason  to  believe  that  the 
bill,  on  presentment,  will  be 
dishonoured  does  not  excuse 
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presentment.  —  53  V.,  e.  33, 
s.  41;  54-55  V.,  c.  17,  &.  6. 

80.  The  drawee  may  accept 
a  bill  on  the  day  of  its  due 
presentment  to  him  for  ac- 
ceptance, or  at  any  time 
within  two  days  thereafter. 

2.  When  a  bill  is  so  duly 
presented  for  acceptance  and 
is  not  accepted  within  the 
time  aforesaid,  the  person 
presenting  it  must  treat  it  as 
dishonoured  by  non-accept- 
ance. 

3.  If  he  does  not  so  treat 
the  bill  as  dishonoured,  the 
holder  shaJl  lose  his  right  of 
recourse  against  the  drawer 
and  endorsers. 

4.  In  the  case  of  a  bill  pay- 
able at  sight  or  after  sight, 
the  acceptor  may  date  his 
acceptance  thereon  as  of  any 
of  the  days  aforesaid  but  not 
later  than  the  day  of  his  ac- 
tual acceptance  of  the  bill. 

5.  If  the  acceptance  is  not 
so  dated,  the  holder  may  re- 
fuse to  take  the  acceptance 
and  may  treat  the  bill  as 
dishonoured  by  non-accept- 
ance. —  2  E.  VII.,  c.  2,  s.  1. 

81.  A  biU  is  dishonoured  by 
non-acceptance, — 

(a.)  when  it  is  duly  pre- 
sented for  acceptance,  and 
such  an  acceptance  .as  is 
prescribed  by  this  Act  is  re- 
fused or  "cannot  be  obtained; 
or, 

(6.)  when  presentment  for 
acceptance  is  excused  and 
the  bill  is  not  accepted.  — 
53  v.,  c.  33,  s.  43. 

82.  Subjeot  to  the  provi- 
sions of  this  Act,  when  a  bill 


is  dishonoured  by  non^c- 
ceptance  an  immediate  right 
of  recourse  a  g  a  i  n  s  't  the 
drawer  and  endorsers  accnies 
to  the  holder,  and  no  pre- 
sentment for  payment  is  nec- 
essary. —  53  v.,  c.  33,  s.  43. 

83.  The  holder  of  a  bill 
may  refuse  to  take  a  qual- 
itred  "acceg^nceT^nd  if  he 
docs' not  obtain  an  unqual- 
ified acceptance  may  treat 
the  bill  as  dishonoured  by 
non-acceptance. 

2.  When  the  drawer  or  en- 
dorser of  a  bill  receives  no- 
tice of  a  qualified  acce^ance, 
and"  does  not  within  a  rea- 
soBable'  tune^expre^  "his'^s- 
senT~to^Jh^..iolder,  "he  shall 
be^Heem'ea  to  have  assented 
thereto.  —  53  V.,  c.  33,  s.  44. 

84.  Where_aqualified  ae- 
cegtanfia^s  taTcen,  and  the 
drawer  or  an  endorser  has 
not  ex,presseaiy~Qf  inipVi'  '^ti^ 
autEoffze  J  thenolde/^otake 
a  qualified_ja£ceptancejr^  or 
does  not  subsequenitly  assent 
thereto,  such  dmwpr  nr  fin- 
doraer  ia  disc.hargpd  from  his 
liability  on  the  bill:  Provided 
that  this  section  shall  not  ap- 
ply  to  a~jpartial  acceptance, 
whereof  diip  nnticfl  has  Tiftfin 
given.  —  53  V.,  c.  33,  s.  44. 

PRESENTMENT   FOR    PAYMENT. 

85.  Subject  to  the  provi- 
sions of  this  Aot,  a  bill  must 
be  duly  presented  for  pay- 
ment. 

2.  If  it  is  not  so  presented, 
the  drawer  and  endorsers 
shall  be  discharged. 
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3.  Where  the  holder  of  a 
biJl  presents  it  for  payment, 
he  shall  exhibit  the  bill  to 
the  person  from  whom  he 
demands  payment.  —  53  V., 
c.  33,  ss.  45  and  52. 

86.  A  bill  is  duly  present- 
ed for  payment  which  is  pre- 
sented,— 

(fl.)  when  the  bill  is  not 
payable  on  demand,  on  the 
day  it  falls  due; 

(6.)  when  the  bill  is  pay- 
able on  demand,  within  a 
reasonable  time  after  its  is- 
sue, in  order  to  render  the 
drawerr  liable,  and  within  a 
reasonable  time  after  its  en- 
dorsement, in  order  to  render 
the  endorser  liable. 

2.  In  determining  what  is 
a  reasonable  time  within  the 
meaning  of  this  section  re- 
gard shall  be  had  to  the 
nature  of  the  bill,  the  usage 
of  trade  with  regard  to  sim- 
ilar bills  and  the  faets  of 
the  particular  case.  —  53  V., 
e.  33,  s.  45. 

87.  Present  meat  must  be 
made  by  the  holder  or  by 
some  person  authorized  to  re- 
ceive payment  on  his  behalf, 
at  the  proper  place  as  here- 
inafter defined,  and  either 
to  the  person  designated  by 
the  bill  as  payer  or  to  his 
representative  or  some  per' 
son  authorized  to  pay  or  to 
refuse  payment  on  his  behalf, 
if,  with  the  exercise  of  rea- 
sonable diligence  sucih  person 
can  there  be  found. 

2.    When    a   bill   is    drawn 
upon,  or  accepted  by  two  or 
more    persons    who    are    not 
13 


partner."?,  and  no  place  of 
payment  is  specified,  present- 
ment musit  be  made  to  them 
all. 

3.  When  the  drawee  or  ac- 
ce;ptor  of  a  bill  is  dead,  and 
no  place  of  payment  is  spec- 
ified, presentment  must  be 
made  to  a  personal  repre- 
sentative if  such  there  is, 
and  with  the  exercise  of 
reasonable  diligence,  he  can 
be  found.  —  53  V.,  c.  33, 
s.  45. 

88.  A  bill  is  presented  at 
the  proper  place, — 

(a.)  where  a  place  of  pay- 
ment is  specified  in  the  bill 
or  acceptance,  and  the  bill 
is  there  presented; 

(ft.)  where  no  place  of  pay- 
ment is  specified,  but  the  ad- 
dress of  the  drawee  or  ac- 
ceiptor  is  given  in  the  bill, 
and  the  bill  is  there  pre- 
sented; 

(c.)  where  no  place  of  pay- 
ment is  specified  and  no  ad- 
dress given,  and  the  bill  is 
presented  at  the  drawee 's  or 
acceptor's  place  of  bus)iness, 
if  known,  and  if  not  at  his 
ordinary  residence,  if  known; 

((/.)  in  any  other  ease,  if 
presented  to  the  drawee  or 
acceptor  wherever  he  can  be 
found,  or  if  presented  at  his 
last  known  place  of  busiiness 
or  residence.  —  53  V.,  c.  33, 
s.  45. 

89.  Where  a  bill  is  pre- 
sented at  the  proper  place  as 
aforesaid  and  after  the  exer- 
cise of  reasonable  diligence, 
no  person  authorized  to  pay 
or  refuse  payment  can  there 
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be  found  no  further  present- 
ment to  the  drawee  or  ac- 
ceptor is  required.  —  53  V., 
c.  33,  s.  45. 

90.  Where  the  place  of 
payment  specified  in  the  bill 
or  acceptance  is  any  city, 
town  or  village,  and  noplace 
therein  is  specifi.ed,  and  the 
bill  is  presented  at  the 
drawee 's  or  acceptor 's  known 
place  of  business  or  known 
ordinary  residence  therein, 
and  if  there  is  no  such  place 
of  business  or  residence,  the 
bill  is  presented  at  the  posit 
office,  or  principal  post  of- 
fice in  such  city,  town  or 
village,  such  presentment  is 
sufficient. 

2.  Where  authorized  by 
agreement  or  usage,  a  pre- 
sentmeuit  through  the  post 
office  is  sufficient.  —  53  V., 
c.  33,  s.  45. 

91.  Delay  in  making  pre- 
sentment for  payment  is  ex- 
cused when  the  delay  is 
caused  by  circumstances  be- 
yond the  control  of  the 
holder,  and  not  imputable  to 
his  default,  misconduct  or 
negligence. 

2.  When  the  cause  of  de- 
lay ceases  to  operate,  pre- 
sentment must  be  made  with 
reasonable  diligence. — 53  V., 
c.  33,  s.  46. 

92.  Presenitment  for  pay- 
ment is  dispensed  witE^— 

(fl.)  where,  after  the  exer- 
cise of  reasonable  diligence, 
presentment,  as  reqmrea  Dy 
this  Act,  cajinot  be  effected; 

(ft.)  wher~e  the  drawee  is  a 
fictitious  person; 


(c.)  as  regards  the  draw.er, 
where  the  drawee  or  acceptor 
is  not  bound,  as  between 
himseJt  arid  the  drawer,  to 
accept  or  pay  the  bill,  and 
the  drawer  has  no  reason  to 
believe  that  the  bill  would 
be  paid  if  presented; 

((/.)  as  regards  an  jaador- 
ser,  where  the  bill  wa^_ac- 
cepted  or  made  for  the_ag- 
commodation  of  that  endor- 
ser, and  he^  has  no  reason- ta 
expect  that  the  bill  jffould 
be  paid  if  presented; 

(e.)  by  waiver  of  present- 
ment, express  or  im^STTed. 

2.  The  fact  that  the  holder 
has  reason  to  believe  that 
the  bill  will,  on  presentment, 
be  dishonoured,  does  not  dis- 
pense with  the  necessity  for 
presentment.  —  53  V.,  c.  33, 
s.  46. 

93.  When  no  place  of  pay- 
ment is  specified  in  the  bill 
or  acceptance,  presentment 
for  payment  is  not  necessary 
in  order  to  render  the  ac- 
ceptor liable. 

2.  When  a  place  of  pay- 
ment is  specified  in  the  bill 
or  acceptance,  the  acceptor, 
in  the  absence  of  an  express 
stipulation  to  that  effect,  is 
not  discharged  by  the  omis- 
sion to  present  the  bill  for 
payment  on  the  day  that  it 
matures,  but  if  any  suit  or 
action  be  instituted  thereon 
before  presentation  the  costs 
thereof  shall  be  in  the  dis- 
cretion of  the  cnnrt.    . 

3.  AVhen  a  bill  is  paid  the 
holder    shall    forthwith    del- 
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iver  it  up  to  the  party  pay- 
ing it.  —  53  v.,  c.  33,  s.  52. 
94.  Where  the  address  of 
the  acceptor  for  honour  of  a 
bill'  is  in  the  same  place 
where  the  bill  is  protested 
for  non-payment,  the  bill 
must  be  presented  to  him  not 
later  than  the  day  following 
its  maturity. 

2.  Where  the  address  of 
the  acceptor  for  honour  is  in 
some  place  other  than  the 
place  where  it  is  protested 
for  non-payment,  the  bill 
must  be  forwarded  not  later 
than  'the  day  following  its 
maturity  for  presentment  to 
him. 

3.  Delay  in  presentment  or 
non-presentment  is  excused 
by  any  circumstance  which 
would  in  ease  of  acceptance 
by  a  drawee  excuse  delay  in 
presentment  for  payment  or 
non-presemtment  for  pay- 
ment. —  53  v.,  c.  33,  s.  66. 


y 


DISHONOUR. 


95.  A  bill  is  dishonoured  by 
non-payment, — 

(a.)  when  it  is  duly  pre- 
sented for  payment  and  pay- 
ment is  refused  or  cannot  be 
obtained;  or, 

"X^T)  "when  presentment  is 
exfiJised  and  the  bill  is  over- 
due and  unpaid. 

2.  Subject  to  the  provi- 
sions of  this  Act,  when  a  bill 
is  dishonoured  by  non-pay- 
ment, an  iipmediate  right  of 
recourse  against  the  drawer, 
acceptor    and    endorsers    ac- 


crues to  the  holder.  —  53  V., 
c.  33,  s.  47. 

96.  Subject  to  the  provi- 
sions of  this  Act,  when  a  bill 
has  been  dishonoured  by  non- 
acceptance  or  by  non-pay- 
ment, T^Qt-icfl  of  di^hnnmir 
must  be  given  to  the^drawer, 
and  each  endorser,  and  any 
drawer  or  endorser  to  whom 
such  notice  is  not^  given  is 
discharged:  Provided  that, — 

(a.)  where  a  bill  is  dis- 
honoured by  non-acceptance, 
and  notice  of  dishonour  is 
not  given,  the  rights  of  a 
holder  in  due  course  sub- 
sequent to  the  omission  shall 
not  be  prejudiced  by  the 
omission; 

(ft.)  where  a  bill  is  dis- 
honoured by  non-acceptance, 
and^due  notice  of  dishonour 
is_givenpit  shan^not  be  nec- 
essary to  give  notice  of  a 
subsequent  dishonour  by  non- 
payment, unless  the  bill  slall 
inthe  meantime  have  been 
accepted. 

2.  In  order  to  render  _tLe 
acceptor  of  a  bilL liable  it-is 
n^  necessary^ that  notice -of 
dishonour  should  be  given  to 
hiin7  —  53  v.,  c.  33,  ss.  48 
and  52. 

97.  Notice  of  dishonour  in 
order  to  be  valid  and  ef- 
fectual must  be  given, — 

(o.)  not  later  than  the 
juridical  or  business  day  next 
following  the  dishonour~of 
the~5iTl7~ 

(&.)  by  or  on  behalf  of  tiie 
holder,  or  by  or  on  behalf 
0^  an  endorser,  who  at  the 
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time  of  giving  it,  is  himself 
liable  on  the  bill; 

(c.)  in  the  case  of  the 
death,  if  known  to  the_g^arty 
giving  notice,  of,  the^  drawer 
or  endorser,  to  a  personal 
representative,_if_ such  3here 
is  and  with  the  exercise  of 
reasonable  diligence  he  can 
be  found; 

(d.)  in  case  of  two  qrniore 
drawers  6r  endorsers  who  are 
ntrtr  partners,  to  each  Jif 
them,  unless  one  of  them  has 
authority  to  receive  notice 
for  the  others,  —  53  V.,  c.  33, 
s.  49. 

98.  Notice  of  dishonour 
may  be  given, — 

(a.)  as  soon  as  the  bill  is 
dishonouredj__ 

(0.)  t6~the  party  to  whom 
the  same  is  requirp-d  to  be 
given,  or  to  his  agent  in  that 
beEalf; 

(c.)  by  an  agent  either  in 
his  own  name  or  in  the  name 
of  any  party  entitled  to  give 
notice  whether  that  party  is 
his  principal  or  not; 

(d.)  in_wTiting_0i_by--per- 
sonal  communicat'"^  ""^'^  in 
any  terms  which  identify  the 
bill  and  intimate  that  the  bill 
has  been  dishonoured  by  non- 
aoceptance  or  non-payment. 

2.  A  misd^es^ipttion  jaf  the 
bill  shaTTnot  viti^ate  the  no- 
tice  unless  the  party  to  whom 
the  STJttce  is  given  ^s  Tn  fact 
misled  fBereBy.  —  53  V., 
c.  53;  s.  49. 

99.  In  point  of  form, — 
(a.)    the^  return    of  'a   dis- 
honoured Inil  to  tne  arawer 


or  an  endorser  is  a  sufficient 
notice  of  dishonour; 

(6.)  a,  written  notice  need 
not  be  sigaadll      ~ 

2.  An  insufficient  written 
notice  may  be  supplemented 
and  validated  by^erbal  com- 
munication. —  53  v.,  c.  33, 
s.  iffT 

100.  Where  a  bill  when 
dishonoured  is  in  the  hands 
of  an  agent  he  may  himself 
gijpe_jiotice~  to  ^EHe^  parties 
liable  onJTheJ^Tn,'6r  he~may 
give  notice  to  his  principal, 
in  which  case  the  principal 
upon  receipt  of  the  notice 
shall  have  the  same  time  for 
giving  notice  as  if  the  agent 
had  been  an  independent 
holder. 

2.  If  the  agent  gives  no- 
tice to  his  principal  he  must 
do  so  within  the  same  time 
as  if  he  were  an  independent 
holder,  —  53  V.,  o.  33,  s,  49. 

101.  "Where  a  party  to  a 
bjll  receives  due  notice  of 
dishonour  he  has,  after  the 
receipt  of  such  notice,  the 
same  period  qf_time_for^v"- 
ing  notice  to  antecedent 
partie3~that  a  holder  has  "af- 
ter dis"hbnour,  ^^3  V,,  c.  33, 
s.  49, 

102.  A  notice  of  dishonour 
enures  for  the  benefit, — 

( a!)  oT  all  subsequent 
holdfixa  and  of  all  prior  *en- 
dorsers  who  have  a  right  of 
recourse  against  the  party  to 
whom  it  is  given,  where 
given  on  behalf  of  the 
holder; 

(6,)  of  the  holdeor  antL_of 
all    endorsers    subsequent   to 
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the  party  to  whom  notJiLe  is 
gtveT[7"1vBere  given,  by  or  on 
behalf  of  an  endorser  en- 
titled under  this  Part  to  give 
notice.  —  53  V.,  c.  33,  s.  49. 

103.  Notice  of  the  dishon- 
our of  any  bill  payable  in 
Canada  shall,  notwithstand- 
ing anything  in  this  Act  con- 
tained be  sufficiently  given 
if  it  is  addressed  in  due  time 
to  any  party  to  such  bill  en- 
titled to  such  notice,  at  his 
customary  address  or  place 
of  residence  or  at  the  place 
at  wlrch  such  bill  is  dated, 
unless  any  such  party  has, 
under  higLsiguature,  designat- 
ed another  place,  in  which 
case  such  notice  shall -be  suf- 
ficiently given    if.  addre^ed 

To^Jlra.  in  due  timfijai  such 
other  place. 

2.  Such  notice  so  addressed 
shall  be  sufficient,  although 
the  place  of  residence  of 
such  party  is  other  than 
either  of  the  places  afore- 
said, and  shall  be  deemed  to 
have  been  duly  served  and 
given  for  all  purposes  if  it  is 
deposited  in  any  post  office, 
with  the  postage  paid  there- 
on, at  any  time  during  the 
day  on  which  presentment 
has  been  made,  or  on  the  next 
following  juridical  or  busi- 
ness day. 

3.  Such  notice  shall  not  be 
invalid  by  reason  only  of  the 
fact  that  the  party  to  whom 
it  is  addressed  is  dead.  — 
53  v.,  c.  33,  s.  49. 

104.  Where  a  notice  of  dis- 
honour is  duly  addressed  and 
posted,    as    provided    in    the 


last  preceding  section,  the 
sender  is  deemed  to  have 
given  due  notice  of  dishon- 
our, notwithstanding  any 
miscarriage  by  the  post  of- 
fice. —  53  v.,  c.  33,  B.  49. 

105.  Delay  in  giving  notice 
of  dishonour  is  excused  where 
the  delay  is  caused  by  eir- 
curflstanecs  beyond  the  con- 
trol  of  the  party  giving  no- 

]    tice,    and    no^T^ifnputable    to 

I    llts    default,    misconduct     or 

1    negligence. 

j  2.  "When  the  cause  of  de- 
lay ceases  to  operate  the  no- 
tice must  be  given  with  rea- 
sonable diligence.  —  53  V., 

'    c.  33.  s.  50. 

106.  Notice  of  dishonour  is 
dispensed  with,- — 

I        (a.)   when   after  the  exer- 
cise of  reasonable..diligeace, 
I    notice    as    required    by    this 
i    Act  cannot    be    given    to    or 
I    does  not  reach  the  draWjSr  or 
e  n~a"  0  r  8  e"f"  sought     to     be 
charged; 

(ft.)  by  waiver  express  or 
implied. 

2.  Notice  of  dishonour  may 
be  waived  before  the  time  of 
giving  notice  has  arrived,  or 
after  the  omission  to  give 
due  notice.  —  53  V.,  c.  33, 
s.  50. 

107.  Notice  of  dishonour  is 
dispensed"  wiih  as  regards 
the  drawer  where, — 

(a.)  "the  ijrawer  and  drawee 
are  the  same  person; 

(ft.)  the  drawee  is  a  fieti- 
tious  person~oF  a  person^ mot 
having  capacity  to  contract; 

(c.)  the  drawer  is  thejper- 
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sontowhom_the_bilL-ia_pre- 
"Bented  tor  payment ; 

(tf:')  "tEe  '  drawee or    ac- 

ceptor  is,  as  between  him- 
self and  the_diasfir^_uiider 
no  obligation  to  accept  or 
payTWbill; 

(e.)  the  drawer  has  coun- 
termanded~payment. — 53  V., 
c.  as,  s.  bo. 

108.  Notice  of  dishonotix  is 
dispensed  with  as  regards 
th^e  endorser  where, — 

^rn)  ttre— drarwee  is  a  ficti- 
tious person  or  a  pereoii  not 
KayHl^capa^IEy  ^0-  .conttact, 
and  the  endorser  was  aware 
of  the  fact  at  the  time  he 
endorsed  the  bill; 

(6.)  the  endorser  is  the 
X)grson  to  whom  thebair  is 
presented  for~payment;~ 

(cT)  the  bill  was^ccepted 
or  made  for^Tus^  accommoda- 
tion. — "53"T:7-er537S.  50.    ^ 

PROTEST.  ^ 

109.  In  order  to  reoiderthe 
acceptor  of  a  bill  liable  it  is 
not  necessary  to  protes-t  it. — 
53  v.,  c.  33,  a.  52. 

110.  Protest  is  dispensed 
with  by  any  cireumstanees 
which  would  dispense  with 
notice  of  dishonour.  —  53  V., 
e.  33,  s.  51. 

111.  Delay  in  noting  or 
protesting  is  excused  by  cir- 
cumstances beyond  the  con- 
trol of  the  holder,  and  not 
imputable  to  his  default, 
misconduct  or  negligence. 

2.  When  the  cause  of  delay 
ceases  to  operate,  the  bill 
must   be   noted   or  protested 


with  reasonable  diligence.  — 
53  v.,  c.  33,  s.  51. 

112.  Where  a  foreign  _  bill 
appearing  on  the  face  of  it 
to  be  such  has  been  dishon- 
oured by  non-acceptance  it 
must  be  diily  protested  for 
non-acceptance. 

2.  Where  a  foreign  biU 
which  has  not  been  previous- 
ly dishonoured  by  non-  ac- 
ceptance is  dishonoured  by 
non-payment,  it  must  be  duly 
protested  for  non-payment. 

3.  Where^a  foreign  bUl  has 
been  accepted  only  as  to  part 
it  must  be  protpj^ted  as  tQ 
the  balance. 

4.  If  a  foreign  bill  is  not 
protested  as  by  tlns_seclapn 
required  the  drawer  _ami-£n- 
dorsers__ar©.__diaehai:ge'd.  — 
53  v.,  c.  33,  ss.  44  and  51. 

113.  Where  an  inland  hill 
has  been  dishonoured,  it  may, 
if  the  holder  thinks  fit,  be 
noted  and  protested  for  non- 
acceptance  or  non-payment 
as  the  case  may  be;  but  it 
shall  not,  except  in  the  prov- 
ince of  Quebec,  be  necessary 
to  note  or  protest  an  inland 

bill  in  ordeO"  Tia  vr  rppnnr^R 

against    the    drawer_  or    en- 
dorsers. —  53  v.,  c.  33,  s.  51. 

114.  In  the  case  of  an  in- 
land bill  drawn  upon  any 
person  in  the  province  of 
Quebec  or  payable  or  accept- 
ed at  any  place  in  the  said 
province  the  parties  liable 
on  the  said  bill  other  than 
the  acceptor  are,  in  default 
of  protest  for  non-acceptance 
or  non-payment   as  the  case 
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may  be,  and  of  notice  there- 
of, discharged,  except  in 
cases  where  the  circiun- 
Sitances  are  such  as  would 
dispense  with  notice  of  dis- 
honour. 

2.  Except  as  in  this  section 
provided,  where  a  bill  does 
not  on  the  face  of  it  appear 
to  be  a  foreign  bill,  protest 
thereof  in  case  of  dishonour 
is  unnecessary.  —  53  V., 
£_33,  s.  51. 

115.  A  bill  which  has  been 
protested  for  non-acceptance, 
or  a  bill  of  which  protest  for 
non  -  acceptance  has  been 
waived,  may  be  subsequently 
protested  for  nonnpayment. 
—  53  v.,  c.  33,  s_.  51. 

116.  Where  the  acceptor  of 
a  bill  suspends  payment  be- 
fore it  matures,  the  holder 
may  cause  the  bill  to  be  pro- 
tested for  better  security 
against  the  drawer  and  en- 
dorsers. —  53  v.,  c.  33,  s.  51; 
54-55  v..  c.  17,  s.  7. 

117.  Where  a  dishonoured 
bill  has  been  accepted  for 
honour  supra  protest,  or  con- 
tains a  reference  in  case  of 
need,  it  must  be  protested 
for  noa-payment  before  it  is 
presented  for  payment  to  the 
acceptor  for  honour,  or  re- 
feree in  ease  of  need. 

2.  When  a  bill  of  exchange 
is  dishonoured  by  the  ac- 
ceptor for  honour,  it  m.ust  be 
protested  for  non-payment 
by  him.  —  53  V.,  c.  33,  s.  66. 

118.  For  the  purposes  of 
this  Act,  where  a  bill  is  re- 
quired to  be  protested  within 
a    specified    time    or    before 


some  further  proceeding  is 
taken.  It  is  sufficient  that 
the  bill  has  been  noted  for 
protest  before  the  expiration 
of  the  specified  time  or  the 
taking  of  the  proceeding.  — 
53  v.,  c.   33,  s.  92. 

119.  Subject  to  the  provi- 
sions of  this  Act,  when  a  bill 
is  protested  the  protest  must 
be  made  or  noted  on  the  day 
of  its  dishonour. 

2.  When  a  bill  has  been 
duly  noted,  the  formal  pro- 
test may  be  extended  there- 
after at  any  time  as  of  the 
date  of  the  noting.  —  53  V., 
c.  33,  ss.  51  and  92. 

120.  Where  a  bill  is  lost  or 
destroyed,  or  is  wrongly  or 
accidentally  detained  from 
the  person  entitled  to  hold 
it,  or  is  accidentally  retain- 
ed in  a  place  other  than 
where  payable,  protest  may 
be  made  on  a  copy  or  writ- 
ten particulars  thereof.  — 
53  v.,  c.  33,  s.  51. 

121.  A  bill  must  be  pro- 
tested at  the  place  where  it 
is  dishonoured,  or  at  some 
other  place  in  Canada  situate 
within  five  miles  of  the  place 
of  presentment  and  dishon- 
our of  such  bill:  Provided 
that, — 

(o.)  when  a  bill  is  pre- 
sented through  the  post  of- 
fice and  returned  by  post 
dishonoured,  it  may  be  pro- 
tested at  the  place  to  which 
it  is  returned,  not  later  than 
on  the  day  of  its  return  or 
the  next  juridical  day; 

(ft.)  every  protest  for  dis- 
honour,   either     for     non-ae- 
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ceptance  or  non  -  payment 
may  be  made  on  the  day  of 
such  dishonour,  and  in  case 
of  non-acceptance  at  any 
time  after  non-acceptance, 
and  in  case  of  non-payment 
at  any  time  after  three 
o'clock  in  the  afternoon.  — 
53  v.,  c.  33,  s.   51. 

122.  A  protest  must  con- 
tain a  copy  of  the  bill,  or 
the  original  bill  may  be  an- 
nexed thereto,  and  the  pro- 
test must  be  signed  by  the 
notary  makiag  it,  aad  must 
specify,— 

(a.)  the  person  at  whose 
request  the  bill  is  protested; 

(h.)  the  place  and  date  of 
protest; 

(c.)  the  cause  or  reason 
for  protesting  the  bill; 

(d.)  the  demand  made  and 
the  answer  given,  if  any;  or, 

(e.)  the  fact  that  the 
drawee  or  acceptor  could  n.ot 
bo  found,  —  53  V.,  c.  33, 
s.  51. 

123.  Where  a  dishonoured 
bill  is  authorized  or  required 
to  be  protested,  and  the  serv- 
ices of  a  notary  cannot  be 
obtained  at  the  place  where 
the  bill  is  dishonoured,  any 
justice  of  the  peace  resident 
in  the  place  may  present  and 
protest  such  bill  and  give  aJl 
necessary  notices  and  shall 
have  all  the  necessary 
powers  of  a  notary  in  respeot 
thereto.  —  53  V.,  c.  33,  s.  93. 

124.  The  expense  of  noting 
and  protesting  any  bill  and 
the  postages  thereby  incur- 
red,   shall    be    allowed   and 


paid  to  the  holder  in  addition 
to  any  interest  thereon. 

2.  Notaries  may  charge  the 
fees  in  each  province  hereto- 
fore allowed  them.  —  53  V., 
c.  33,  s.  93. 

125.  The  forms  in  the 
schedule  to  this  Act  may  be 
used  in  noting  or  protesting 
any  bill  and  in  giving  notice 
thereof. 

2.  A  copy  of  the  bill  and 
endorsement  may  be  includ- 
ed in  the  forms,  or  the  or- 
iginal bill  may  be  annexed 
and  the  necessary  changes  in 
that  behalf  made  in  the 
forms.  —  53  V.,  c.  33,  s.  93. 

126.  Notice  of  the  protest 
of  any  bill  payable  in  Can- 
ada shall  be  sufficiently 
given  and  shall  be  sufficient 
and  deemed  to  have  been 
duly  given  and  served,  if 
given  during  the  day  on 
which  protest  has  been  made 
or  on  the  next  following 
juridical  or  business  day,  to 
the  same  parties  and  in  the 
same  manner  and  addressed 
in  the  same  way  as  is  provid- 
ed by  this  Part  for  notice  of 
dishonour.  —  53  V.,  c.  33, 
s.  49. 


LIABILITIES   OF   PARTIES 


127. 


of  itself 


'lEs.  ik 

,_does  y^ 


not  operate  as  an  assignmejit 
o?  funds  in  the  hands  of  the 
drawee  available  for  the  pay- 
ment tiiereofj  and  the  drawee 
of  a  bill  who  does  not  accept 
as_  required  by  this  Act  is 
not  liable  on  the  instrument. 
—  53  v.,  c.  33,  s.  53. 
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128.  The  acceptor  of  a  bill, 
by  accepting  it,  engages  that 
he  will  pay  it..a&cordlng  to 
the^  Jenpr_aJL  his  acceptance. 
—  53  v.,  c.  33,  s.  54. 

129.  The  acceptor  of  a  bill 
by  accepting  it  is  .jireciujiied 
frniT^rjfvnying  t.n  a.  Iinlflfir  in 
due  course, — 

(a.)  the  existence  of_t]ie 
drawer,  the  genuineness  of 
his  signaturCf  and  his  capac- 
ity  anoauthority  to  draw  the 
bill; 

(b.)  in  the  case  of  a_  bill 
payal^>j  to  drawer's  order, 
the  Fhen  capacity  of  the 
drawer  to  eadorse,  but  not 
the  genuineness  or  validity 
of  his  endorsement; 

(c.)  in  the  case  of  a  bill 
payable  tO  ^'^^  nrdpi-  nf!  a 
thLrd  person,  the  existence  of 
thepaj^ee_anff  his  then  ca- 
pacity  to  endorse,  but  not 
the  genuineneos  or  validity 
of  his  endorsement.  —  53  V., 
c.  33,  8.  54. 

130.  The  drawer  of  a  bill, 
by  drawing  it, — 

(a.)  engages  that  on  due 
presentment  it  sliall  be  ac- 
cepted and  paid  according  to 
its  tenor,  and  that  if  it  is 
dishonoured  he  will  com- 
pensate the  holder  or  any  en- 
aorser' who  is  compelled  to 
pay  it,  j£  the  requisite  pro- 
ceedings  on  dishonour  are 
duTy~taIcen ; 

(ft.)  is  precluded  from 
den3'ing  to  a  holder  in  due 
course  tho^  existence  of  the 
payee  and  his  then  capacity 


to  endorse.  —  53   V,,  c.  33, 

s.  557 

131.  No_£ersfiiLJa-Jiable  as 
drawer,  endorser  or  acceptor 
of  a T)iTI~w^  Bas  nb^slgned 
it  as~^licTir  Provided  that 
when  a  person  signs  a  bill 
otherwise  than  as  a  drawer 
or  ifcceptor  he  thergBy^incura 
the  liabilities  of  an  endorser 
to  a  hoIHer  in  due  eoiijafi-and 
is  subject  to  all  the  provi- 
sions of  this  Act  respecting 
endorsers.  —  53  V.,  e.  33, 
ss.  23  and  56. 

132.  Where  a  person  signs 
a  bill  in  a  trade  or  assumed 
name  he  is  liable  thereon  as 
if  he  had  signed  it  in  his  own 
name. 

2.  The  signature  of  the 
name  of  a  firm  is  equivalent 
to  the  signature  by  the  per- 
son so  signing,  of  the  names 
of  all  persons  liable  as  part- 
ners in  that  firm.  —  53  V., 
e.  33,  s,  23. 

133.  The  endorser  of  a  bill, 
by  endorsing  it,  subject  to 
the  effect  of  any  express 
stipulation  hereinbefore  au- 
thorized,— 

(a.)  engages  that  on  due 
presentment  it  shall  be  ac- 
cepted and  paid  according  to 
its  tenor,  and  that  if  it  is 
dishonoured  he  will  com- 
pensate the  holder  or  a  sub- 
sequent endorser  who  7S 
compelled  to  pay  it,  if  the 
requisite  proceedings  on  dis- 
honour are  duly  taken; 

(b.)  is  precluded  from 
denying  to  a  holder  in  due 
course   the    genuineness   and 
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regularity  in  all  respects  of 
the  drawer's  signature  and 
all  previous  endorsements; 

(c.)  is  precluded  from 
denying  to  his  immediate  or 
a  subsequent  endorse^  that 
the  bill  was,  at  the  time  of 
his  endorsement,  a  valid  and 
subsisting  bill,  and  that  he 
had  then  a  good  title  thereto. 
—  53  v.,  c.  33,  8.  55.  g  t^Lt^-^ 

134.  Where  a  bill  is  dis- 
honoured, the  measure  of 
damages  which  shall  be  deem- 
ed to  be  liquidated  damages 
shall  be, — • 

(a.)  the  amount  of  the  bill; 

(6.)  interest  thereon  from 
the  time  of  presentment  for- 
payment,  if  the  bill  is  pay- 
able on  demand,  and  from  the 
maturity  of  the  bill  in  any 
other  case; 

(c.)  the  expenses  of  noting 
and  protest.  —  53  V.,  c.  33, 
s.  57. 

135.  In  case  of  the  dis- 
honour of  a  bill  the  holder 
may  recover  from  any  party 
liable  on  the  bill,  the  drawer 
who  has  been  compelled  to 
pay  the  bill  may  recover 
from  the  acceptor,  and  an 
endorser  who  has  been  com- 
pelled to  pay  the  bill  may 
recover  from  the  acceptor  or 
from  the  drawer,  or  from  a 
prior  endorser,  the  damages 
aforesaid.  —  53  V.,  c.  33, 
s.  57. 

136.  In  the  case  of  a  bill 
which  has  been  dishonoured 
abroad  in  addition  to  the 
damages  aforesaid,  the  holder 
may  recover  from  the  drawer 


or  any  endorser,  and  the 
drawer  or  an  endorser  who 
has  been  compelled  to  pay 
the  bill  may  recover  from 
any  party  liable  to  him,  the 
amount  of  the  re-exchange 
with  interest  thereon  until 
the  time  of  payment. — 53  V., 
c.  33,  s.  57. 

137.  Where  the  holder  of  a 
bill  payable  to  bearer  nego- 
tiates it  by  delivery  without 
endorsing  it,  he  is  called  a 
'transferrer  by  delivery.' 

2.  A  transferrer  by  deli- 
very is  not  liable  on  the  in- 
strument. —  53  v.,  c.  33, 
s.  58. 

138.  A  transferrer  by  deli- 
very who  negotiates  a  bill 
thereby  warrants  to  his  im- 
mediate transferee,  being  a 
holder  for  value, — 

(a.)  that  the  bill  is  what 
it  purports  to  be; 

{h.)  that  he  has  a  right  to 
transfer  it;  and, 

(c.)  that  at  the  time  of 
transfer  he  is  not  aware  of 
any  fact  which  renders  it 
valueless. — 53  V.,  c.  33  s.  58. 

DISCHAKGE   OF   BILL. 

139.  A  bill  is  discharged  by  . 
payment  in  due  course  by  or  ^ 
on  behalf  of  the  drawee  or  f^ 
acceptor.  ^ 

2.  Payment  in  due  course 
means  payment  made  at  or 
after  the  maturity  of  the  bill 
to  the  holder  thereof  in  good 
faith  and  without  notice 
that  his  title  to  tie  bill  is 
defective. 
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3.  Where  an  accommoda- 
tion biU.  is  paid_..jin  due 
cojirae_hy  the  party  accom- 
modated, the  bill  is  discharg- 
e<lr^=153  v.,  c.  33,  s.  59. 

140.  Subject  to  the  provi- 
sions aforesaid  as  to  an  ac- 
commodation biJl,  when  a 
bill  is  paid  by  the  drawer  or 
an  endorser,  it  is  not  dis- 
charged; but, — 

(o.)  where  a  bill  payable 
to,  or  to  the  order  of,  a  third 
party  is  paid  by  the  drawer, 
the  drawer  may  enforce  pay- 
ment-thereof  against  the  ac- 
ceptor, but  may  not  re-issue 
the  bill; 

(6.)  where  a  bill  is  paid 
by  an  endorser,  or  where  a 
bill  payable  to  drawer's  or- 
der is  paid  by  the  drawer^' 
the  party  paying  it  is  remit- 
ted to  his  former  rights  as 
regards  the  acceptor  or  an- 
tecedent parties,  and  he  may, 
if  he  thinks  fit,  strike  out  his 
own  and  subsequent  endorse- 
ments, and  again  negotiate 
the  bill.  —  53  V.,  c.  33,  s.  59. 

141.  When  the  acceptor  of 
"a  _bill    is     or    becomes    the 

holder  of  it,  ^at_  or  after  Jjtg 
maturity,  in  his  own  right, 
tEe  bill  is  discharged.  — 
53  v.,  c.  33,  s.  60. 
^^J^<.„142.  When  the  holder  of  a 
bill,  at  or  after  its  maturity, 
absolutely  and  unconditional- 
ly remyinces  his  _  rights 
againat  the  acceptor,  ihe -bill 
is  _discharged. 

2.  The  liabilities  of  any 
party  to  a  bill  may  in  like 
manner  be  renounced  by  the 


r*  *^''  ^  -..PLl 


holder  before,  at,  or  after  its 
maturity. 

3.  A  renunciation  must  bo 
in  writing,  unless  the  bill  is 
delivered  up  to  the  acceptor. 

4.  Nothing  in  this  section 
shall  affect  the  rights  of  a 
holder  in  due  course  without 
notice  of  renuncia-tion.  — 
53  v.,  c.  33,  s.  61. 

143.  Where    a    bill    is  in^  x)C* 

tentionally  cancelled  by  the     —  -i-*^ 
holder^  or  his  ageat,  and  the 
cancellation       is       apparent 
thereon^  the  bill  is  discharged. 

2.  In  like  manner,  any 
party  liable  on  a  bill  may  be 
discharged  by  the  inten- 
tional cancellation  of  his 
signature  by  the  holder  or 
his  agent. 

3.  In  such  case,  any  en- 
dorser who  would  have  had 
a  right  of  recourse  against 
the  party  whose  signature  is 
cancelled  is  also  discharged. 
—  53  v.,  c.  33,  s.  62. 

144.  A  ijancellation  made 
unintentionally,  or  under,  a 
mistake,  pr_withQut_-tlifi_  au- 
thority of  the  holder,  is  in- 
operative:  Provided  that 
wEere  a  bill  or  any  signature 
thereon  appears  to  have  been 
cancelled,  the  bujden  of 
proof^ies  on  the  jparty  who 
ailegesTEat '  the  cancellation 
was  made  unhitentjonally,  or 
under^ar  mistake, ^df  without 
authority.  —  53  V.,  c.  33, 
s.  62. 

145.  Where   a   bill    or  ac-0  '^'^ 
ceptance  is  naaferially  alter-  oJLJit,^ 
ed  without  the  assent"  of  "all 
parties  liable  on  the  bill,  the 


396 


OF    BILLS    OF    EXCHANGE. 


bill  is  voided,  except  as 
against  a  party  who  has  him- 
self made,  authorized,  or  as- 
sented to  the  alteration  and 
subsequent  endorsers:  Pro- 
vided that  where  a  bill  has 
been  materially  altered,  but 
the  alteration  is  not  appa- 
rent, and  the  bill  is  in  the 
hands  of  a  holder  in  due 
course,  such  holder  may  avail 
himself  of  the  bill  as  if  it 
had  not  been  altered,  and 
may  enforce  payment  of  it 
according  to  its  original 
tenor.  —  53  V.,  c.  33,  s.  63. 

146.  In  particular  any  al- 
teration,— • 

(a.)  of  the  date; 

(6.)  of  the  sum  payable; 

(c.)  of  the  time  of  pay- 
ment; 

(d.)  of  the  place  of  pay- 
ment; 

(e.)  by  the  addition  of  a 
place  of  payment  without 
the  acceptor's  assent  where 
a  bill  has  been  accepted  gen- 
erally; 

is  a  material  alteration.  — 
53  v.,  c.  33,  s.  63. 

ACCEPTANCE     AND     PAYMENT 
FOB  HONOUK. 

147.  Where  a  bill  of  ex- 
change has  been  protested 
for  dishonour  by  non-ac- 
ceptance, or  protested  for 
better  security,  and  is  not 
overdue,  any  person,  not 
being  a  party  already  liable 
thereon,  may,  with  the  con- 
sent of  the  holder,  intervene 
and    accept    the    bill    supra 


protest,  for  the  honour  of  any 
party  liable  thereon,  or  for 
the  honour  of  the  person  for 
whose  account  the  bill  is 
drawn.  —  53  V.,  c.  33,  s.  64. 

148.  A  bill  may  be  accept- 
ed for  honour  for  part  only 
of  the  sum  for  which  it  is 
drawn.  —  53  V.,  c.  33,  s.  64. 

149.  Where  an  acceptance 
for  honour  does  not  expressly 
state  for  whose  honour  it  is 
made,  it  is  deemed  to  be  an 
acceptance  for  the  honour  of 
the  drawer.  —  53  V.,  c.  33, 
8.  64. 

150.  Where  a  bill  payable 
after  sight  is  accepted  for 
honour,  its  maturity  is  cal- 
culated from  the  date  of  pro- 
testing for  non-acceptance, 
and  not  from  the  date  of  the 
acceptance  for  honour.  — 
53  v.,  c.  33,  s.  64. 

151.  An  acceptance  for 
honour  supi'a  protest,  in  or- 
der to  be  valid  must, — 

(a.)  be  written  on  the  bill, 
and  indicate  that  it  is  an  ac- 
ceptance for  honour;  and, 

(6.)  be  signed  by  the  ac- 
ceptor for  honour.  —  53  V., 
c.  33,  s.  64. 

152.  The  acceptor  for  hon- 
our of  a  bill  by  accepting  it 
engages  that  he  will,  on  due 
presentment,  pay  the  bill  ac- 
cording to  the  tenor  of  his 
acceptance,  if  it  is  not  paid 
by  the  drawee,  provided  it 
has  been  duly  presented  for 
payment  and  protested  for 
non-payment,  and  that  he  re- 
ceives notice  of  these  facts. 

2.  The  acceptor  for  honour 
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is  liable  to  the  holder  and  to 
all  parties  to  the  bill  sub- 
sequent to  the  party  for 
whose  honour  he  has  accept- 
ed. —  53  v.,  c.  33,  8.  65, 

153.  Where  a  bill  has  been 
protested  for  non-payment, 
any  person  may  intervene 
and  pay  it  supra  protest  for 
the  honour  of  any  party 
liable  thereon,  or  for  the 
honour  of  the  person  for 
whose  account  the  bill  is 
drawn. 

2.  Where  two  or  more  per- 
sons otfer  to  pay  a  bill  for 
the  honour  of  different 
parties,  the  person  whose 
payment  will  discharge  most 
parties  to  the  bill  shall  have 
the  preference. 

3.  Where  the  holder  of  a 
bill  refuses  to  receive  pay- 
ment supra  protest,  he  shall 
lose  his  right  of  recourse 
against  any  party  who  would 
have  been  discharged  by 
such  payment. 

4.  The  payer  for  honour, 
on  paying  to  the  holder  the 
amount  of  the  bill  and  the 
notarial  expenses  incidental 
to  its  dishonour,  is  entitled 
to  receive  both  the  bill  itself 
and  the  protest. 

5.  If  the  holder  does  not 
on  demand  in  such  case 
deliver  up  the  bill  and  pro- 
test, he  shall  be  liable  to  the 
payer  for  honour  in  dam- 
ages. —  53  v.,  c.  33,  s.  67. 

154.  Payment  for  honour 
supra  protest,  in  order  to 
operate  as  such  and  not  as  a 
mere      voluntary      payment, 


must  be  attested  by  a  no- 
tarial act  of  honour,  which 
may  be  appended  to  the  pro- 
test or  form  an  extension 
of  it. 

2.  The  notarial  act  of  hon- 
our must  be  founded  on  a 
declaration  made  by  the 
payer  for  honour,  or  his 
agent  in  that  behalf,  declar- 
ing his  intention  to  pay  the 
bill  for  honour,  and  for 
whose  honour  he  pays.  — 
53  v.,  c.  33,  9.  67. 

155.  Where  a  bill  has  been 
paid  for  honour,  all  parties 
subsequent  to  the  party  for 
whose  honour  it  is  paid  are 
discharged,  but  the  payer  for 
honour  is  subrogated  for, 
and  succeeds  to  both  the 
rights  and  duties  of  the 
holder  as  regards  the  party 
for  whose  honour  he  pays, 
and  all  parties  liable  to  that 
party.  —  53  V.,  c.  33,  s.  67, 

LOST  INSTRUMENTS. 

156.  Where  a  bill  has  been 
lost  before  jt  is  overdue,  the 
person  who  was  the  holder 
of  it  may  apply  to  the 
drawer  to  give  another  bill 
of  the  same  tenor,  giving 
security  to  the  drawer,  if  re- 
quired, to  indemnify  him 
against  all  persons  whatever, 
in  case  the  bill  alleged  to 
have  been  lost  shall  be 
found  again. 

2.  If  the  drawer,  on  re- 
quest as  aforesaid,  refuses  to 
give  such  duplicate  bill,  he 
may  be  compelled  to  do  so. — 
53  v.,  c.  33,  s.  68, 
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157.  In  any  action  or  pro- 
ceeding upon  a  bill,  the  court 
or  a  judge  may  order  that 
the  loss  of  the  instrument 
shall  not  be  set  up,  provided 
an  indemnity  is  given  to  the 
satisfaction  of  the  court  or 
judge  against  the  claims  of 
any  other  person  upon  the 
instrument  in  question.  — 
53  v.,  c.  33,  s.  69. 

BILL  IN  A  SET. 

158.  Where  a  bill  is  drawn 
in  a  set,  each  part  of  the  set 
being  num.bered,  and  con- 
taining a  reference  to  the 
other  parts,  the  whole  of  the 
parts  constitute  one  bill. 

2.  The  aecei>tance  may  be 
written  on  any  part,  and  it 
must  be  written  on  one  part 
only.  —  53  V.,  e.  33,  s.  70. 

159.  Where  the  holder  of 
a  set  endorses  two  or  more 
parts  to  different  persons,  he 
is  liable  on  every  such  part, 
and  every  endorser  sub- 
sequent to  him  is  liable  on 
the  part  he  has  himself  en- 
dorsed as  if  the  said  parts 
were  separate  bills. 

2.  Where  two  or  more  parts 
of  a  set  are  negotiated  to 
different  holders  in  due 
course,  the  holder  whose  title 
first  accrues  is,  as  between 
such  holders,  deemed  the 
true  owner  of  the  bill:  Pro- 
vided that  nothing  in  this 
subsection  shall  affect  the 
rights  of  a  person  who  in 
due   course   accepts   or   pays 


the    part    first    presented,    to 
him. 

3.  If  the  drawee  accepts 
more  than  one  part,  and  such 
accepted  parts  get  into  the 
hands  of  different  holders  in 
due  course,  he  is  liable  on 
every  such  part  as  if  it  were 
a  separate  biU. 

4.  When  the  acceptor  of  a 
bill  drawn  in  a  set  pays  it 
without  requiring  .the  part 
bearing  his  acceptance  to  be 
delivered  up  to  him,  and  that 
part  at  maturity  is  outstand- 
ing in  the  hands  of  a  holder 
in  due  course,  he  is  liable  to 
the  holder  thereof. 

5.  Subject  to  the  provisions 
of  this  section,  where  any 
one  part  of  a  bill  drawn  in 
a  set  is  discharged  by  pay- 
ment or  otherwise,  the  whole 
bill  is  discharged.  —  53  V., 
c.  33,  s.  70. 

CONFLICT  OF  LAWS. 

160.  Where  a  bill  drawn  in 
one  country  is  negotiated, 
accepted  or  payable  in  an- 
other, the  validity  of  the  bill 
as  regards  requisites  in  form 
is  determined  by  the  Jaw  of 
the  place  of  issue,  and  the 
validity  as  regards  requisites 
in  form  of  the  supervening 
contracts,  such  as  accept- 
ance, or  endorsement,  or  ac- 
ceptance .  supra  protest,  is 
determined  by  the  law  of  the 
place  where  the  contract  was 
made:    Provided  that, — 

(o.)  where  a  bill  is  issued 
out  of  Canada,  it  is  not  in- 
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valid  by  reason  only  that  it 
is  not  stamped  in  accordance 
with  the  law  of  the  place  of 
issue ; 

(6.)  where  a  bill,  issued 
out  of  Canada,  conforms,  as 
regards  requisites  in  form,  to 
the  law  of  Canada,  it  may, 
for  the  purpose  of  enforcing 
payment  thereof,  be  treated 
as  valid  as  between  all  per- 
sons who  negotiate,  hold  or 
become  parties  to  it  in  Can- 
ada. —  53  v.,  c.  33,  s.  71. 

161.  Subject  to  th«  provi- 
sions ©f  this  Act,  the  inter- 
pretation of  the  drawing,  en- 
dorsement, acceptance  or  ac- 
ceptance supra  protest  of  a 
bill,  drawn  in  one  country 
and  negotiated,  accepted  or 
payable  in  another,  is  deter- 
mined by  the  law  of  the 
place  where  such  contract  is 
made:  Provided  that  where 
an  inland  bill  is  endorsed  in 
a  foreign  country,  the  en- 
dorsement shall,  as  regards 
the  payer,  be  interpreted  ac- 
cording to  the  law  of  Can- 
ada. —  53  v.,  c.  33,  s.  71. 

162.  The  duties  of  the 
holder  with  res.pect  to  pre- 
sentment for  acceptance  or 
payment  and  the  necessity 
for  or  sufficiency  of  a  pro- 
test or  notice  of  dishonour, 
are  determined  by  the  law  of 
the  place  where  the  act  is 
done  or  the  bill  is  dishonour- 
ed. —  53  v.,  c.  38,  s.  71. 

163.  Where  a  bill  is  drawn 
out  of  but  payable  in  Can- 
ada, and  the  sum  payable  is 
not  expressed  in  the  currency 


of  Canada,  the  amount  shall, 
in  the  absence  of  some  ex- 
press stipulation,  be  calculat- 
ed according  to  the  rate  of 
exchange  for  sight  drafts  at 
the  place  of  payment  on  the 
dav  the  bill  is  payable.  — 
53  v.,  c.  33,  s.  71. 

164.  Where  a  bill  is  drawn 
in  one  country  and  is  payable 
in  another,  the  due  date 
thereof  is  determined  ac- 
cording to  the  law  of  the 
place  where  it  is  payable.  — 
53  v.,  c.  33,  s.  71. 

PART  III. 

CHEQUES    ON    A    BANK, 

165.  A  cheque  is  a  bill  of 
exchange  drawn  on  a  bank, 
payable  on  demand. 

2.  Except  as  otherwise 
provided  in  this  Part,  the 
provisions  of  this  Act  applic- 
able to  a  bill  of  exchange 
payable  on  demand  apply  to 
a  cheque. — 53  V.,  e.  33,  s.  72. 

166.  Subject  to  the  provi- 
sions of  this  Act, — 

(a.)  where  a  cheque  is  not ' 
presented  for  payment  with- 
in a  reasonable  time  of  its 
issue,  and  the  drawer  or  the 
person  on  whose  account  it 
is  drawn  had  the  right  at 
the  time  of  such  present- 
ment, as  between  him  and 
the  bank,  to  have  the  cheque 
paid,  and  suffers  actual  dam- 
age through  the  delay,  he  is 
discharged  to  the  extent  of 
such  damage,  that  is  to  say, 
to  the  extent  to  which  such 
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drawer  or  person  is  a  cred- 
itor of  such  bank  to  a  larger 
amount  than  he  would  have 
been  had  such  cheque  been 
paid; 

(h.)  the  holder  of  such 
cheque,  as  to  which  such 
drawer  or  person  is  discharg- 
ed, shall  be  a  creditor,  in 
lieu  of  such  drawer  or  per- 
son, of  such  bank  to  the  ex- 
tent of  such  discharge,  and 
entitled  to  recover  the 
amount  from  it. 

2.  In  determining  what  is 
a  reasonable  time,  within 
this  section,  regard  shall  be 
had  to  the  nature  of  the  in- 
strument, the  usage  of  trade 
and  of  banks,  and  the  facts 
of  the  particular  case.  — 
53  v.,  c.  33,  «.  73. 

167.  The  duty  and  author- 
ity of  a  bank  to  pay  a  cheque 
drawn  on  it  by  its  customer, 
are  determined  by, — 

(a.)  countermand  of  pay- 
ment; 

(b.)  notice  of  the  cus- 
tomer's death.  —  53  V.,  e.  33, 
s.  74. 

CROSSED   CHEQUES. 

168.  Where  a  cheque  bears 
across  its  face  an  addition 
of,- 

(a.)  the  word  'bank'  be- 
tween two  parallel  transverse 
lines,  either  with  or  without 
the  words  'not  negotiable'; 
or, 

(h.)  two  parallel  transverse 
lines  siniply,  either  with  or 
without  the  words  'not  nego- 
tiable'; 


such  addition  constitutes  a 
crossing,  and  the  cheque  is 
crossed  generally. 

2.  Where  a  cheque  bears 
across  its  face  an  addition 
of  the  name  of  a  bank,  either 
with  or  without  the  words 
'not  negotiable,'  that  addi- 
ti<in  constitutes  a  crossing, 
and  the  cheque  is  crossed 
specially  and  to  that  bank. — 
53  v.,  c.  33,  s.  75. 

169.  A  cheque  may  be 
crossed  generally  or  sipecially 
by  th*  drawer. 

2.  Where  a  cheque  is  un- 
crossed, the  holder  may  cross 
it  generally  or  specially. 

3.  Where  a  cheque  is  cross- 
ed generally,  the  holder  may 
cross  it  specially. 

4.  Where  a  cheque  is  cross- 
ed generally  or  specially,  the 
holder  may  add  the  words 
Not  negotiable. 

5.  Where  a  cheque  is  cross- 
ed specially  the  bank  to 
which  it  is  crossed  may  again 
cross  it  specially  to  another 
bank  for  collection. 

6.  Where  an  uncrossed 
cheque,  or  a  cheque  crossed 
generally,  is  sent  to  a  bank 
for  collection,  it  may  cross  it 
sipecially  to  itself. 

7.  A  crossed  cheque  may 
be  re-opened  or  uncrossed  by 
the  drawer  writing  between 
the  transverse  lines,  the 
words  Pay  cash,  and  initial- 
ling the  same.  —  53  V.,  c.  33, 
s.  76. 

170.  A  crossing  authorized 
by  this  Act  is  a  material 
part  of  the  cheque. 
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2.  It  shall  not  be  lawful 
for  any  person  to  obliterate 
or,  excej>t  as  authorized  by 
this  Aet,  to  add  to  or  alter 
the  crossing.  —  53  V.,  c.  33, 
8.  78. 

171.  Where  a  cheque  is 
crossed  specially  to  more 
than  one  bank,  except  when 
crossed  to  another  bank  as 
agent  for  collection,  the  bank 
on  which  it  is  drawn  shall 
refuse  payment  thereof.  — 
53  v.,  c.  33,  8.  78. 

172.  "Where  the  bank  on 
which  *i  cheque  so  crossed  is 
drawn,  nevertheless  pays  the 
same,  or  pays  a  cheque  cross- 
ed generally  otherwise  than 
to  a  bank,  or,  if  crossed 
specially,  otherwise  than  to 
the  bank  to  which  it  is  cross- 
ed, or  to  the  bank  acting  as 
its  agent  for  collection,  it  is 
liable  to  the  true  owner  of 
the  cheque  for  any  loss  he 
sustains  owing  to  the  cheque 

Jhaving  been  so  paid:  Provid- 
ed that  where  a  cheque  is 
presented  for  payment  which 
does  not  at  the  time  of  pre- 
sentment appear  to  be  cross- 
ed, or  to  have  had  a  crossing 
which  has  been  obliterated, 
or  to  have  been  added  to  or 
altered  otherwise  than  as  au- 
thorized by  this  Act,  the 
bank  paying  the  cheque  in 
good  faith  and  without  neg- 
ligence shall  not  be  respons- 
ible or  incur  any  liability, 
nor  shall  the  payment  be  ques- 
tioned by  reason  of  the 
cheque  having  been  crossed, 
or    of    the    crossing    having 


been  obliterated  or  having 
been  added  to  or  altered 
otherwise  than  as  authorized 
by  this  Act,  and  of  payment 
having  been  made  otherwise 
than  to  a  bank  or  to  the 
bank  to  which  the  cheque  is 
or  was  crossed,  or  to  the 
bank  acting  as  its  agent  for 
collection,  as  the  case  may 
be.  —  53  v.,  c.  33,  s.  78. 

173.  Where  the  bank,  on 
which  a  crossed  cheque  is 
drawn,  in  good  faith  and 
without  negligence  pays  it,  if 
crossed  generally  to  a  bank, 
or,  if  crossed  specially,  to 
the  bank  to  which  it  is 
crossed,  or  to  a  bank  acting 
as  its  agent  for  collection, 
the  bank  paying  the  cheque, 
and  if  the  cheque  has  come 
into  the  hands  of  the  payee, 
the  drawer,  shall  respective- 
ly be  entitled  to  the  same 
rights  and  be  placed  in  the 
same  position  as  if  payment 
of  the  cheque  had  been  made 
to  the  true  owner  thereof. — 
53  v.,  c.  33,  s.  79. 

174.  Where  a  person  takes 
a  crossed  cheque  which  bears 
on  it  the  Avords  '  not  nego- 
tiable', he  shall  not  have  and 
shall  not  be  capable  of  giv- 
ing a  better  title  to  the 
cheque  than  that  which  had 
the  person  from  whom  he 
took  it.  —  53  v..  c.  33,  s.  80. 

175.  Where  a  bank,  in  good 
faith  and  without  negligence, 
receives  for  a  customer  pay- 
ment of  a  cheque  crossed 
generally  or  specially  to  it- 
self,   and    the    customer    has 
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no  title,  or  a  defective  title 
thereto,  the  bank  shall  not 
incur  any  liability  to  the 
true  owner  of  the  cheque  by 
reason  only  of  having  re- 
ceived such  payment. — 53  V., 
c.  33,  s.  81. 

PAET  rv. 

PROMISSORY   NOTES. 

176.  A  promissory  note  is 
an  unconditional  promise  in 
writing  made  by  one  person 
to  another,  signed  by  the 
maker,  engaging  to  pay.  on 
demand  or  at  a  fixed  or  de- 
terminable future  time,  a 
sum  certain  in  money,  to,  or 
to  the  order  of,  a  specified 
person,  or  to  bearer. 

2.  An  instrument  in  Iho 
form  of  a  note  payable  to 
Ihe  maker's  order  is  not  a 
note  within  the  meaning  of 
Ihis  section,  unless  it  is  en- 
dorsed by  the  maker. 

3.  A  note  is  not  invalid  by 
reason  only  that  at  contains 
also  a  pledge  of  collateral 
security  with  authority  to 
sell  or  dispose  thereof.  — 
53  v.,  c.  33,  s.  82. 

177.  A  note  which  is,  or  on 
the  faje  of  it  purports  to  be, 
both  made  and  payable  with- 
in Canada,  is  an  inland  note. 

2.  Any  other  note  is  9 
foreign  note.  —  53  V.,  c.  33, 
s.    82. 

178.  A  promissory  note  is 
inchoate  and  incomplete  until 
delivery  thereof  to  the  payee 
or  bearer.  53  V.,  c.  33,  s.  83. 


179.  A  promissory  note  may 
be  made  bv  two  or  more 
makers,  and  they  may  be 
liable  ^thereon  .jointly,  or 
joIntTy  and  severalty,  ac- 
cording  to  its  tenor. 

2.  .Where  a  note  runs  *I 
promise  to  pav,*  and  is 
tigned  by  two  or  more  per- 
sons, it  is  deemed  to  be  their 
ioint  an(]^_several  note. — 53 
v.,  c.  33,  s7~S?:      ^r^-«-.  •«  o.y  e/ 

180.  Where  a  note  payable 
on  demand  has  been  en- 
dorsed, it  must  be  presented 
for  payment  within  a  reason- 
able time  of  the  endorse- 
ment. 

2.  In  determining  what  is 
a  reasonable  time,  regard 
fhall  be  had  to  the  nature  of 
the  instrument,  the  usage  of 
trade,  and  the  facts  of  the 
particular  case. — 53  V.,  c.  33, 
s.    S5. 

181.  If  a  promissory  noto 
payable  on  demand,  which 
lia?  been  endorsed,  is  not 
presented  for  payment  with- 
in a  reasonable  time  the  en- 
dorser is  discharged:  Pro- 
vided that  if  it  has,  with  the 
Hsrent  of  the  endorser,  been 
delivered  as  a  collateral  or 
eonti'ining  ?.-cur'rv  it  noel 
lot  be  presented  for  payment 
so  long  as  it  is  held  as  such 
security.— 53  V.,  c.  33,  s.  85. 

182.  AVhere  a  note  payabl'3 
on  demand  is  negotiated,  It 
i'  not  deemed  to  be  overdue, 
for  the  purpose  of  affecting 
Ihe  holder  with  dofcets  of 
title  of  which  he  had  no 
notice,  by  rensou  that  it  ap- 
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]ears  that  a  reasonable  time 
lor  presenting  it  for  payment 
has  elapsed  since  its  issue. — 
5;'.  v.,  c.  33,  s.  85. 

183.  "Where  a  promissory 
1  ote  is  in  the  body  of  .'t 
made  payable  at  a  particular 
place,  it  must  be  presented 
for  payment  at  that  place. 

2.  In  such  ctibo  the  makn- 
i&  not  discharged  by  the 
omission  to  present  the  not« 
for  payment  ou  the  day  that 
it  matures;  but  if  any  suit 
or  action  is  instituted  therj- 
on  agtuast  him  o».fore  pre 
scntation,  the  costs  thereof 
shall  be  in  the  discretion  of 
the  court. 

3.  If  no  plat  e  of  payment 
is  specified  in  the  body  of 
the  note,  presentment  for 
payment  is  not  necessary  in 
order  to  render  the  maker 
liable.— 53  V.,  c.  33,  s.  86. 

184.  Presentment  for  pay- 
ment is  necessary  iu  order 
to  render  the  endorser  of  a 
note  liable. 

2.  Where  a  note  is  in  the 
body  of  it  made  payable  at 
a  particul.ir  place,  present- 
ment as  that  place  is  neces- 
sary in  order  to  render  an 
endorser  liable. 

3.  When  a  place  of  pay- 
n-ent  is  indicated  by  way  of 
memorandum  only,  j  resent- 
ment at  that  place  is  suffi- 
cient to  render  the  endorser 
liable,  but  a  presentment  to 
the  maker  elsewhere,  if  suf- 
ficient in  other  respects,  shall 
also  suffice.  —  53  V.,  c.  33, 
s.    86. 


184b  The  maker  of  a  pro- 
missory note,  by  making  it, — 

(c.)  engages  that  he  will 
pay  it  according  to  its  tenor; 

(6.)  is  precluded  from  de- 
nying to  a  holder  in  due 
course  the  existence  of  the 
payee  and  his  then  capacity 
to  endorse.  —  53  V.,  c.  33, 
8.    87. 

186.  Subject  to  the  provi- 
sions of  this  Part,  and  ex- 
cept as  by  this  section  pro- 
vided, the  provisions  of  this 
Act  relating  to  bills  of  ex- 
change apply,  with  the  ne- 
cessary modifications,  to 
promissory  notes. 

2.  In  the  application  of 
such  provisions  the  maker  of 
a  note  shall  be  deemed  to 
correspond  with  the  acceptor 
of  a  bill,  and  the  first  en- 
dorser of  a  note  shall  be 
deemed  to  correspond  with 
the  drawer  of  an  accepted 
bill  payable  to  drawer's 
order. 

3.  The  provisions  of  this 
Act  as  to  bills  relating  to, — 

(a.)  presentment  for  ac- 
ceptance; 

(6.)  acceptance; 

(c.)  acceptance  supra  pro- 
test ; 

(d.)  bills  in  a  set; 
do    not    apply    to    notes.  — 
5?  v.,  c.  33,  s.  88. 

187.  Where  a  foreign  note 
is  dishonoured,  protest  there- 
of is  unnecessary,  except  for 
the  preservation  of  the  liabil- 
ities of  endorsers.  —  53  V., 
c.  33,  s,  88. 
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SCHEDULE. 


FOBH  A. 


noting  for  non-acceptance, 
(copy  of  bill  and  endorse 

MENTS.) 

On  the  19     , 

the  above  bill  was,  by  me,  at 
the  request  of  , 

presented  for  acceptance  to 
E.  F.,  the  drawee,  personally 
(or,  at  his  residence,  office  or 
usual  place  of  business),  in 
the  city  (town  or  village)  of 
and  I  received  for 
answer,  "  ";  The  said 

bill  is   therefore    noted    for 
non-acceptance. 

A.  B., 
Notary  Public. 
(Date  and  Place.)  19    . 

Due  notice  of  the  above  was 
by  me  served  upon  i  ^'  ^''  \ 

*^«  {en'doTser  j  Personally,  on 
the  day  of 

(or,  at  his  residence,  office  or 
usual  place  of  business)  in 

,  on  the  day 

of  (or,  by  depositing 

Buoh  notice,  directed  to  him, 
at  ,  in  His  Majesty's 

post  office  in  the  city  [town 
or  village],  on  the  day 

of  ,  and  prepaying  the 

postage  thereon.) 

A.  B., 
Notary  Public. 
(Date  and  Place.)  19    . 

53  v.,  c.  33,  sch.,  form  A.        | 


FOBM  B. 

PROTEST  FOR  NON-ACCEPT- 
ANCE OR  FOR  NON-PAYMENT 
OF  A  BILL  PAYABLE  GEN- 
ERALLY. 

(COPY  OF  BILL  AND  ENDORSE- 
MENTS.) 

On  this  day  of  , 

in  the  year  19  ,1,  A.  B.,  no- 
tary public  for  the  Province 
of  ,  dwelling  at 

,  in  the  Province 
of  ,  at  the  re- 

quest of  ,  did 

exhibit  the  original  bill  of 
exchange,  whereof  a  true 
copy  is   above  written,  unto 

E-  ^-  »'«  {^:Zt"^r}  *^'-'< 

personally  (or,  at  his  res- 
idence, office  or  usual  place 
of  business)  in  ,  and, 

speaking  to  himself  (or  his 
wife,  Ms  clerk,  or  his  serv- 
ant,      &c.,)       did       demand 

swered:  "  ." 


which    demand 


Wherefore  I,  the  said  no- 
tary, at  the  request  afore- 
said, have  protested,  and  by 
these  presents  do  protest 
against  the  acceptor,  drawer 
and  endorsers  (or  drawer  and 
endorsers)  of  the  snid  bill, 
and  other  parties  thereto  or 
therein  concerned,  for  all  ex- 
change, re-exchange,  and  all 
costs,  damages  and  interest, 
present  and  to  come,  for  want 
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o^  {iTyt:r}  °^  ^^  -^ 

bill. 

All  of  which  I  attest  by  my 
signature. 

(Protested  in  duplicate.) 
A.  B., 
Notary  Puhlic. 
53  v.,  c.  33,  sch.,  form  B. 

FORK  C. 

PROTEST  FOB  NON-ACCEPT- 
ANCE OR  FOR  NON-PAYMENT 
OF  A  BILL  PAYABLE  AT  A 
STATED  PLACE. 

(copy  OF  BILL  AND  ENDORSE- 
MENTS.) 

On  this  day  of  , 

in  the  year  19  , 1,  A.  B.,  noc 
tary  public  for  the  Province 
of  ,  dwelling  at 

in  the  Province 
of  at  the  re- 

quest of  ,  did 

exhibit  the  original  bill  of 
exchange,  whereof  a  true 
copy  is  above  written,  unto 

at  ,  being 

the  stated    place    where    the 

said     bill     is     payable,     and 

there,  speaking  to 

/i;a  A^r^^-^A  facceptance  )  ^« 
did  demand  {^^^^^^^      }  of 

the  said  bill;  unto  which  de- 
mand he  answered:  "  ." 
Wherefore  I,  the  said  no- 
tary, at  the  request  afore- 
said, have  protested,  and  by 
these  presents  do  protest 
against  the  acceptor,  drawer 
and  endorsers  (or  drawer  and 


endorsers)  of  the  said  bill, 
and  all  other  parties  thereto 
or  therein  concerned,  for  all 
exchange,  re-exchange,  costs, 
damages  and  interests,  pre- 
sent and  to  come,  for  want 

»'  {ra^s" «"-«-«} 

bill. 

All  of  which  I  attest  by 
my  signature. 

(Protested  in  duplicate.) 
A.  B., 
Notary  Public. 
53  v.,  c.  33,  sch.,  form  C. 

FORM  D. 

PROTEST  FOR  NON-PAYMENT 
OF  A  BILL  NOTED,  BTJT  NOT 
PROTESTED,  FOR  NON-AC- 
CEPTANCE. 

If  the  protest  is  made  by  the 
same  notary  who  noted  the 
Mil,  it  sJtould  immediately 
folloic  the  act  of  noting  and 
memorandum  of  service  there- 
of, and  begin  with  the  words 
"and  afterwards  on,  &c.," 
continuing  as  in  the  last  pre- 
ceding form,  but  introducing 
between  the  tcords  ' '  did ' '  and 
' '  exhibit, ' '  the  word ' '  again," 
and,  in  a  parenthesis,  between 
the  words  "written"  and 
"unto,"  the  words  :  "and 
which  bill  was  by  me  duly 
noted  for  nen-aeeeptanee  on 
the  day  of  ." 

But  if  the  protest  is  not 
mcde  by  the  same  notary,  then 
it  should  follow  a  copy  of  the 
original  bill  and  endorsements 
and  noting  marked  on  the 
bill — and  then  in  the  protest 
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introduce,  in  a  parenthesis, 
between  the  words  "wrdtten" 
and  ' '  unto, ' '  the  words  : 
"and  which  bill  was  on  the 
day  of  , 

by  ,  notary 

public  for  the  Province  of 
,  noted  for  non- 
acceptance,  as  appears  by  his 
note  thereof  marked  on  the 
said  bill." 

FORM  E. 

PBOTEST  FOR  NON-PAYMENT 
OF  A  NOTE  PAYABLE  GEN- 
ERALLY. 

(copy  of  note  and  ENDORSE- 
MENTS.) 

On  this  day  of  , 

in  the  year  19  ,  I,  A.  si., 
notary  public  for  the  Prov- 
ince of  ,  dwelling  at 
,  in  the  Province  of 
,  at  the  request  of 
,  did  exhibit  the 
original  promiis'sory  note, 
whereof  a  true  copy  is  above 
written,  unto  ,  the 
promisor,  personaJly  (^or,  at 
his  residence,  office  or  usual 
place  of  business),  in  , 
and  speaking  to  himself  (or 
his  wife,  his  clerk  (or  his 
wife,  did  demand  payment 
thereof;  unto  which  demand 

|^^®j answered:  "  ." 

Wherefore  I,  the  said  no- 
tary, at  the  request  afore- 
said, have  protested,  and  by 
these  presents  do  protest 
against  the  promisoi  and  en- 
dorsers of  the  said  note,  and 
all  other  parties  thereto  or 
therein     concerned,     for     all 


costs,  damages  and  interest, 
present  and  to  come,  for  want 
of  payment  of  the  said  note. 
All  of  which  I  attest  by 
my  signature. 

(Protested  in  duplicate.) 
A.  B., 
Notary  Public. 
53  v.,  c.  33,  soh.,  form  E. 

FORM  F. 
PROTEST     FOR     NON-PAYMENT 
OF   A  NOTE   PAYABLE   AT   A 
STATED   PLACE. 
(COPY  OF  NOTE  AND  ENDORSE- 
MENTS.) 

On  this        day  of  ,  in 

the  year  19  ,  I,  A.  B.,  no- 
tary public  for  the  Province 
of  ,  dwelling  at 

,  in  the  Province 
of  ,  at  the  request  of 

,  did  exhibit  the 
original  promissory  note, 
whereof  a  time  copy  is  above 
written,  unto  ,  the 

promisor,  at  ,  being 

the  stated  place  where  the 
said  note  is  payable,  and 
there,  speaking  to  did 

demand  payment  of  the  said 
note,  unto  which  demand  he 
answered:  "  ." 

Wherefore  I,  the  said  no- 
tary, at  the  request  afore- 
said, have  protested,  and  by 
these  presents  do  protest 
against  the  promisor  and  in- 
dorsers  of  the  said  note,  and 
all  other  parties  thereto  or 
therein  concerned,  for  all 
costs,  damages  and  interest, 
present  and  to  come,  for  want 
of  payment  of  the  said  note. 

All  of  which  I  attest  by 
my  signature. 
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(Protested  in  duplicate.) 
A.  B., 
Notary  Public. 

FORM  o. 

XOTAIUAL  NOTICE  OF  A  NOT- 
ING, OB  OF  A  PROTEST  FOR 
NON-ACCEPTANCE,  OR  OF  A 
PROTEST  FOR  NONPAYMENT 
OF  A  BILL. 

(place  AND  DATE  OF  NOTING 
OR  OF  PROTEST.) 

1st. 

To  P.  Q.  {the  dratcer), 
at 

Sir,    . 

Your  bill  of  exchange  for 
$  ,  dated  at  «  the  , 
upon  E.  F.,  in  favor  of  C.  D., 

payable    days  after  i  ^^.    '  | 

was  this  day,  at  the  request 

(noted        \ 
of  duly     \ protested] 

,       /  non-acceptance.  \ 
by  me  for  ^non-payment.     J 
A.  B., 
Notary  Public. 
53  v.,  c.  33,  sch  ,  form  F. 

(place  and  date  of  noting 

OR   OF   protest.) 

2nd. 

To  C.  D.  (endorser), 
(or  F.  G.) 
at 

Sir, 

Mr.    P.    Q.'fi     bill     of    ex- 
change for  $  ,  dated  at 
,  the  ,  upon 
E.   F.,  in   your   favor    (or  in 
favor  of  C.  D.,)  payable 

days  after   ^^^^^^  j    and   by| 

you   endorsed,  was  this  day. 


at  the  request  oi 

/non-payment.     ^ 
\non-acceptance.| 

A.  B., 
Notary  Public. 

FORM  H. 
NOTARIAX,  NOTICE  OF  PROTEST 
FOR     NON-PAYMENT      OF     A 
NOTE. 

Code  Civil      263 

(PLACE     AND      DATE     OF 
PROTEST.) 


To 


Sir, 


at 


Mr.   P.   Q. 's   promissory 
note  for  $         ,  dated  at  , 

the  day  of 

[days      1 
payable  -j  months  j-  after  date 

to  TT  F  r  ^'^  order,  and  en- 
dorsed by  you,  was  this  day, 
at  the  request  of  ,  duly 

protested  by  me  for  non-pay- 
ment. 

A.  B., 
Notary  Public. 
53  v.,  c.  33,  sch.,  form  II. 


NOTARIAL  SERVICE  OF  NOTICE 
OF  A  PROTEST  FOR  NON- 
ACCEPTANCE  OR  NON-PAY- 
MENT OF  A  BILL,  OR  OF 
NON-PAYMENT      OF    A    NOTE 

(to     be    subjoined     to     the 

Protest.) 

And  afterwards,  I,  the 
aforesaid  protesting  notary 
public,  did  serve  due  notice, 
in    th6     form    prescribed    by 
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law,  of  the  foregoing  protest 

for  /Don-acceptancev    ^f  the 
Vnour  payment     ) 

I    ^  te  I'^^^^^^y  protested  upon 

i^-  Q-'\      the     /'drawer     "i 
\C.  D.,/  (endorsers/ 

personally,  on  the  day  of 

(or,  at  his  residence,  office  or 
usual   place    of   business)    in 
,  on  the  day  of 

;    (or,  by  depositing 
such   notice,   directed  to   the 

said     "I  p"  H''  I    at  ,  in 

His  Majesty's  post   office  in 
,  on  the  day  of 

,  and  prepaying  the 
postage  thereon). 

In     testimony    whereof,    I 
have,  on  the  last  mentioned 
day  and  year,  at 
aforesaid,    signed    these   pre- 
sents. 

A.  B., 
Notary  Public. 
53  v.,  c.  33,  sch.,  form  I. 

FOBM   J. 
PROTEST  BY  A  JUSTICE  OF  THE 
PEACE    (where  there  IS  NO 

notary)   for  non-accept- 
ance   OF    A   BILL,    OR   NON- 
PAYMENT     OF     A     BILL     OR 
NOTE. 
(copy   of  BILL   OK  NOTE  AND 

endorsements)  . 
On  this  day  of,  in  the 
year  19  ,  I,  X.  O.,  one  of 
His  Majes^ty's  justices  of 
the  peace  for  the  district  (or 
county,  &c.),  of  ,  in  the 

Province  of  ,  dwell- 

ing at   (or  near)  the  village 
of  ,  in  the  said  dis- 

tract, there  being  no  practis- 


ing notary  public  at  or  near 
the  said  village  (or  any 
other  legal  cause),  did,  at  the 
request  of  and  in 

the  presence  of 
well  known  unto  me,  exhibit 

the  original  I    J^.    j  whereof  a 

true  copy  is  above  written 
unto 

[  drawer    "j 
P.  Q.,  the]  acceptor  Vthereof, 

i  promisor  J 
personally      (or    at     his    re- 
sidence, office   or  usual  place 
of  business)   in  ,  and 

speaking  to  himself  (his 
wife,  his  clerk  or  his 
servant,  &c.),  did  demand 
I  acceptance  I  .^^^^^  ^^^^ 
\^  payment    ./  ' 

which  demand  !  ,  [  an- 
swered: "  ." 

W'herefore  I,  the  said 
justice  of  the  peace,  at  the 
request  aforesaid,  have  pro- 
tested, and  by  these  presents 
do  protest  against  the 
/"drawer  and  endorsers  ^ 
J  promisor  and  endorsers  I 
I  acceptor,  drawer  and  en-  J 
Idorsers  J 

of  the  said  j^jJJ   )    and    all 
{note  J 

other  parties  thereto  and 
therein  concerned,  for  all  ex- 
change, re-exchange,  and  all 
costs,  damages  and  interest, 
present     and     to     coone,    for 

wantof|^;t'^!^?'^«)of  the 
\^  payment     J 


said 


rbill. 


'\note.  / 
All  which  is  by  these  pre- 
sents  attested   by   the   sign- 
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ature  of  the  said  (the  wit- 
ness) and  by  my  hand  and 
seal. 

(Protested  in  duplicate.) 


(Signature  of  the  witness.) 
(Signature  and    seal  of    the 
J.  P.) 
5.S  v.,  c.  3.3,  sch.,  form  J. 


SECOND    SCHEDULE. 

ENACTMENTS    REPEALED. 


Province  and  Chapter. 


Dominion  of  Canada: 
Chap.      123,      Bevi^ed 
Statutes 


Province  of  Quebec: 
Civil   Code   of   Lower 
Canada  


Nova  Scotia: 

Revised  Statutes,  third 
series,  chap.  82  .   .  , 


New  Brunswick: 

Revised  Statutes,  chap. 
116 


30  Vict.,  1867,  chap.  34. 


Title  of  Act  and  extent  of  repeal. 


An  Act  respecting  Bills  of  Exchange 
and  Promissory  Notes. — The  whole 

Act. 


Articles  2,279  to  2,354  both  ineluaive. 


"Of  Bills  of  Exchange  and  Promis- 
sory Notes."  Section  2.  The  other 
sections  of  this  chapter  have  been 
heretofore  repealed. 

"Of  Bills,  Notes  and  Choses  in 
Action."  Section  2.  The  other  sec- 
tions of  this  chapter  have  been 
heretofore  repealed. 

An  Act  to  amend  ehap.  116  of  the 
Revised  Statutes.  "Of  Bills,  Notes 
and  Choses  in  Action;"  also  Act 
12th  Victoria,  chapter  39,  relating 
thereto.     Section  1. 


[•Except  In  so  far  as  such  articles,  or  any  of  them,  relate 
to  evidence  In  regard  to  bills  of  exchange,  cheques  and  pro- 
missory notes.] 
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2340.  In  all  matters  relat- 
ing to  bills  of  exchange  not 
provided  for  in  this  Code  or 
in  the  Federal  laws,  recourse 
must  be  had  to  the  laws  of 
England  in  force  on  the 
thirtieth  day  of  May,  one 
thousand  eight  hundred  and 
forty-nine.  —  E.  S.  Q.  6251; 
B.  K  A.  act,  1867,  ss.  91  and 
92. 

2341.  In  the  investigation 
of  facts,  in  actions  or  suits 
founded  on  bills  of  exchange 
drawn  or  endorsed  either  by 
traders  or  other  persons,  re- 
course must  be  had  to  the 
laws  of  England  in  force  at 
the  time  specified  in  the  last 
preceding  article,  and  no  ad- 
ditional or  different  evidence 
is  required  or  can  be  adduced 
by  reason  of  any  party  to 
the  bill  not  being  a  trader. 

2342.  The  parties  in  the 
actions  or  suits  specified  in 
the  last  preceding  article  may 
be  examined  under  oath  as 
provided  in  the  title  Of 
Obliffations. 

2346.    The    provisions   con- 


cerning bills  of  exchange 
contained  in  this  title  apply 
to  promissory  notes  when 
they  relate  to  the  following 
subjects,   viz: 

1.  The  indication  of  the 
payee; 

2.  The  time  and  place  of 
payment; 

3.  The  expression  of  value; 

4.  The  liability  of  the 
parties; 

5.  Negotiation  by  endorse- 
ment or  delivery; 

6.  Presentment  and  pay- 
ment; 

7.  Protest  for  non-payment 
and  notice; 

8.  Interest,  commission,  or 
usury; 

9.  The  law  and  the  rules  of 
evidence  to  be  applied; 

10.  Prescription. 

2354.  In  the  absence  of 
special  provisions  in  this  sec- 
tion, cheques  are  subject  to 
the  rules  concerning  inland 
bills  of  exchange  in  so  far  as 
their  application  is  consistent 
with  the  usage  of  trade. 


TITLE     SECOND. 

OF    MERCHANT    SHIPPING. 


2355.  Subject  to  the  pro- 
visions of  the  following 
paragraph,  the  law  of  the  Im- 
perial parliament,  respecting 
merchant  shipping,  contains 
provisions     concerning    Brit- 


ish ships  in  the  province  of 
Quebec,  in  all  matters  to 
which  such  provisions  extend 
and  are  applicable  therein. 

The  following  Federal  laws 
contain    provisions     concern- 
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ing  ships,  in  all  matters  reg- 
ulated by  such  laws: 

1.  The  law  respecting  the 
registration  and  classifica- 
tion of  shipping; 

2.  The  law  respecting  the 
shipping  of  seamen; 

3.  The  law  respecting  the 
shipping  of  seamen  on  in- 
land waters; 

4.  The  law  respecting 
wrecks,  casualties  and  salv- 
age; 

5.  The  law  respecting  the 
safety  of  ships  and  the  pre- 
vention of  accidents  on 
board  thereof; 

6.  The  law  respecting  the 
navigation  of  Canadian  wa- 
ters; 

7.  The  law  re&pecting  the 
liability  of  carriers  by  water; 

8.  The  law  respecting  the 
coasting  trade  of  Canada.  — 
R.  S.  Q.,  6254;  R.  S.  C,  1906, 
c.  113. 

CHAPTER  FIRST. 

OF    THE    REGISTRATION    OF 
SHIPS. 

2356.  The  registration  of 
British  ships,  when  necessa- 
ry, is  effected  in  the  manner 
and  according  to  the  rules 
and  forms  prescribed  in  the 
laws  for  that  purpose  men- 
tioned in  the  preceding  ar- 
ticle. —  R.  S.  Q.  6255;  R.  S. 
C,  1906,  c.  113. 

2357.  Every  ship,  propel- 
led either  wholly  or  in  part 
by  steam  whatever  her  ton- 


nage, as  well  as  every  ship 
not  propelled  wholly  or  in 
part  by  steam,  of  more  than 
ten  tons  burthen,  and  having 
a  whole  or  fixed  deck,  al- 
though otherwise  by  law 
deemed  to  be  a  British  ship, 
shall,  to  be  recognized  as  a 
British  ship  and  to  be  ad- 
mitted to  the  privileges  of  a 
British  ship  in  Canada,  be 
registered  in  the  manner  and 
according  to  the  formalities 
prescribed  in  the  Federal 
law  respecting  the  registra- 
tion and  classifieation  of 
ships. 

2.  The  owner  of  a  vessel, 
not  being  a  ship  within  the 
meaning  of  the  preceding 
paragraph,  must  obtain  a  li- 
cense from  the  officer  author- 
ized to  grant  the  same;  the 
whole  in  the  manner  and  un- 
der the  conditions  prescribed 
in  the  above  mentioned  Fed- 
eral act.  —  R.  S.  Q.  6256; 
R.  S.  C,  1906,  a.  113. 

2358.  The  special  rules  con- 
cerning the  measurement  of 
vessels  ,  of  the  description 
mentioned  in  the  preceding 
article,  concerning  builders' 
certificates,  change  of  mas- 
ters and  change  in  the  name 
of  such  vessels,  certificates 
of  registration  and  endorse- 
ment thereof,  permits  and 
those  concerning  the  powers 
and  duties  of  collectors  and 
other  officers  in  relation 
thereto  are  contained  in  the 
Federal  act  above  referred 
to.  —  R.  S.  Q.,  6256;  R.  S.  C, 
1906,  c.  113. 
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CHAPTER  SECOND. 

OF    THE    TRANFER    OF    REGIS- 
TERED   VESSELS. 

2359.  The  transfer  of  reg- 
istered British  ships  can  be 
made  only  by  a  bill  of  sale, 
executed  in  the  presence  of 
one  or  more  witnesses  con- 
taining the  recital  specified 
in  the  Imperial  law  respect- 
ing merchant  shipping,  and 
entered  in  the  book  of  regis- 
try of  ownership  in  the  man- 
ner in  the  said  law  prescrib- 
ed. 

The  rules  respecting  the 
persons  qualified  to  make  and 
receive  such  transfers  and 
respecting  the  registry  and 
certificate  of  ownership  and 
priority  of  right,  are  con- 
tained in  the  said  law.  — 
R.  S.  Q.,  6257;  R.  S.  C,  cc. 
62  and  120,  s.  52. 

2360.  The  transfer  of  ships 
registered  in  Canada  is  ef- 
fected in  accordance  with 
the  provisions  of  the  preced- 
ing article.  —  R.  S.  Q.,  6258; 
R.  S.  C,  c.  72. 

2361.  Transfers  of  ships  or 
vessels,  of  the  description 
specified  in  articles  2359  and 
2360,  not  made  and  register- 
ed in  the  manner  therein 
prescribed,  do  not  convey  to 
the  purchaser  any  title  or  in- 
terest in  the  ship  or  vessel 
intended  to  be  sold.  —  R.  S. 
Q.,  6259;   R.  S.  C,  c.  72. 

2362.  Repealed  by  36  F.,  C, 
c.  128.— R.  S.  Q.,  6260. 

2363.  Ibid. 


2364. 

Ibid 

2365. 

Ibid. 

2366. 

Ibid. 

2367. 

Ibid 

2368. 

Ibid. 

2369. 

Ibid 

2370. 

Ibid 

2371. 

Ibid 

2372. 

Ibid 

2373.  Vessels  built  in  this 
province  may  also  be  trans- 
ferred in  security  for  loans 
in  the  manner  declared  in 
the  next  following  chapter. 

CHAPTER  THIRD. 

OF  THE  MORTGAGE  AND  HYPO- 
THECATION OF  VESSELS. 

2374.  The  rules  concerning 
the  hypothecation  of  vessels 
by  contract  of  bottomry  are 
contained  in  the  title  Of  Bot- 
tomry and  Respondentia. 

The  mortgage  and  hypo- 
thecation of  registered  Brit- 
ish ships  are  made  according 
to  the  provisions  contained 
in  the  Imperial  law  respect- 
ing Merchant  Shipping.  — 
R.  S.  Q.  6261;  R.  S.  C,  c.  72. 

2375.  Vessels  being  built 
in  Canada  may  be  mortgag- 
ed, hypothecated  or  transfer- 
red under  the  authority  of 
the  Federal  acts  respecting 
the  registration  and  classifi- 
cation of  ships  and  respect- 
ing banks  and  banking,  ac- 
cording to  the  rules  laid 
down  in  the  following  ar- 
ticles of  this  chapter.  —  R. 
S.  Q.  6262;  R.  S.  C,  c.  72 
and  c.  120,  s.  52. 
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2376.  The  owner  of  a  ship 
about  being  built  or  being 
built  may,  after  having  re- 
corded her  according  to  law, 
give  her  as  security  for  a 
loan  and  other  valuable  con- 
sideration. —  R.  S.  Q.  6262; 
R.  S.  C,  1906,  c.  113,  s.  39 
et  s. 

2376</,  The  entry,  in  the 
record  book  of  the  port  in 
which  the  ship  is  registe^red, 
of  the  instrument  constitut- 
ing the  mortgage  gives  ef- 
fect tc  such  instrument  and 
establishes  the  rank  of  the 
mortgage  and  hypothec.  — 
R.  S.  Q.,  6262;  R.  S.  C,  1906, 
c.  113,  s.  39  et  s. 

2376fi.  The  mortgage  ia  ex- 
tinguished by  the  production 
of  the  instrument  creating  it, 
with  an  indorsement  thereon 
showing  the  absolute  pay- 
ment of  the  debt  for  which 
the  mortgage  was  given,  and 
by  an  entry  in  the  record 
book  to  the  effect  that  such 
mortgage  has  been  discharg- 
ed. —  R.  S.  Q.  6262;  R.  S.  C, 
1906,  c.  113,  s.  43. 

2377.  If  two  or  more  mort- 
gages are  recorded  respect- 
ing the  same  ship,  the  hypo- 
thecary creditors,  notwith- 
standing any  express,  implied 
or  constructive  notice,  are 
entitled  to  priority  one  over 
the  other,  according  to  the 
date  at  which  each  instru- 
ment is  recorded  in  the  re- 
cord book  and  not  according 
to  the  date  of  each  instru- 
ment. —  R.  S.  Q.  6262;  R, 
S.  C,  1906,  c.  113,  s.  44, 


2377a.  A  mortgage  credi- 
tor is  not,  by  reason  of  his 
mortgage,  deemed  to  be  the 
owner  of  a  ship,  nor  is  the 
hypothecary  debtor  deemed 
to  have  ceased  to  be  the 
owner  of  such  ship,  except 
in  so  far  as  is  necessary  for 
making  such  ship  available 
as  security  for  the  mortgage 
debt.  —  R.  S.  Q.  6262;  R.  S. 
C,  c.  72,  s,  36;  R.  S.  C,  1906, 
c.  113,  s.  45. 

2378.  Every  mortgagee  may 
absolutely  dispose  of  the  ship 
in  respect  of  which  he  is  re- 
corded as  such  mortgagee  and 
give  effectual  receipts  for 
the  purchase  price;  but  if 
there  are  several  persons  re- 
corded as  mortgagees  of  the 
same  ship,  no  subsequent 
mortgagee  thereof  can,  ex- 
cept under  the  order  of  a 
competent  court,  sell  such 
ship  without  the  concurrence 
of  the  prior  mortgagees. 

The  registration  of  bills  of 
sale  is  made  according  to  the 
Federal  act  respecting  the 
registration  and  classifica- 
tion of  ships.  —  R.  S.  Q. 
6262;  R.  S.  C,  1906,  c.  113, 
s.  46,  47,  48. 

2379.  A  recorded  mortgage 
of  any  ship  may  be  trans- 
ferred by  the  mortgagee  to 
any  other  person,  and  the  in- 
strument effecting  such  trans- 
fer must  be  made  and  re- 
corded according  to  the  Fed- 
eral act  respecting  the  regis- 
tration and  classification  of 
ships.  —  R.  S.  Q.  6262;  R.  S. 
C,  1906,  c.  113,  s.  50. 
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2379a.  If  the  interest  of 
any  mortgagee  in  a  register- 
ed ship  is  transmitted  in 
consequence  of  death  or  in- 
solvency, or  in  consequence 
of  the  marriage  of  a  female 
mortgagee,  or  by  any  lawful 
means  other  than  by  a  trans- 
fer made  under  the  Federal 
act  respecting  the  registra- 
tion and  classification  of 
ships,  such  transmission  is 
authenticated  by  a  declara- 
tion of  the  person  to  whom 
such  interest  has  been  trans- 
mitted, made  in  accordance 
with  the  provisions  of  the 
act  last  above  mentioned.  — 
R.  S.  Q.,  6262;  R.  S.  C,  1906, 
c.  113,  &.  51. 

2380.  Every  contract  made 
under  article  2375  and  the 
acts  therein  mentioned  may 
be  executed  in  the  usual 
form  of  contracts  executed 
in  this  Province.  —  R.  S.  Q., 
6262;  R.  S.  C,  1906,  c.  113, 
s.  62. 

2381.  Whenever  the  build- 
ing of  a  ship,  which  has  been 
recorded  according  to  law,  is 
duly  completed,  the  first 
mortgagee,  whose  claim  is 
unsatisfied,  may,  on  furnish- 
ing the  builder's  certificate, 
secure  from  the  proper  of- 
ficer a  certificate  of  registry 
according  to  law. 

2.  The  undischarged  mort- 
gages recorded  according  to 
law  are  transferred  and  reg- 
istered in  the  order  and  ac- 
cording to  the  priority  in 
which  they  were  recorded. 

3.  The  registry  of  all  such 
mortgages  shall  thus  appear 


according  to  their  priority  in 
the  record  books  as  if  they 
had  been  made  or  granted 
under  the  laws  providing  for 
the  giving  of  such  certif- 
icates of  registry. 

A  fresh  instrument  of 
mortgage,  according  to  any 
form  prescribed  by  law,  may 
be  granted  as  a  substitute 
for  any  mortgage  given  un- 
der article  2375.  —  R.  S.  Q. 
6262;  R.  S.  C,  1906,  c.  113, 
s.  55,  56,  57. 

2382.  The  provisions  con- 
tained in  the  foregoing  ar- 
ticles of  this  chapter  do  not 
deprive  the  proprietor  of  any 
right  of  action  to  account  or 
any  recourse  by  law  allowed 
against  the  person  or  bank 
making  the  advances.  —  R. 
S.  Q.,  6262;  R.  S.  C,  c.  72,  s. 
47  and  c.  120,  s.  52. 

CHAPTER  FOURTH. 

OF  PMVILEGE  AND  MARITIME 
LIEN  UPON  VESSELS  AND 
UPON  THEIR  CARGO  AND 
FREIGHT. 

2383.  There  is  a  privilege 
upon  vessels  for  the  payment 
of  the  following  debts: — 

1.  The  costs  of  seizure  and 
sale,  according  to  article 
1995; 

2.  Pilotage,  wharfage,  lind 
harbor  dues,  and  penalties  for 
the  infraction  of  lawful  har- 
bour regulations; 

3.  The  expense  of  keeping 
the  vessel  and  rigging,  and 
of  repairing  the  latter  sinco 
the  last  voyage; 
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4.  The  wages  of  the  mas- 
ter and  crew  for  the  last  voy- 
age; 

5.  The  sums  due  for  repair- 
ing and  furnishing  the  ship 
on  her  last  voyage,  and  for 
merchandise  sold  by  the  cap- 
tain for  the  same  purpose; 

6.  Hypothecations  upon  the 
ship,  according  to  the  rules 
declared  in  the  third  chapter 
of  this  title  and  in.  the  title 
Of  Bottomry  and  Responden- 
tia. 

7.  P-emiums  of  insurance 
upon  the  ship  for  the  last 
voyage ; 

8.  Damages  due  to  freight- 
ers for  not  delivering  the 
goods  shipped  by  them,  and 
in  reimbursement  for  injury 
caused  to  such  goods  by  the 
fault  of  the  master  or  crew. 

If  the  ship  sold  have  not 
5'et  made  a  voyage,  the  sel- 
ler, the  workmen  employed 
in  building  and  completing 
her,  and  the  persons  by 
whom  the  materials  have 
been  furnished,  are  paid  by 
preference  to  all  creditors, 
except  those  for  debts  enu- 
merated in  paragraphs  1  and 
2. 

2384.  A  ship's  husband,  or 
other  agent,  holding  the  j 
ship's  papers,  has  a  lien  upon 
them  for  advances  and 
charges  due  for  the  manage- 
ment of  the  business  of  the 
ship. 

2385.  The  following  debts 
are  paid  by  privilege  upon 
the  cargo: 

1.  Costs  of  seizure  and 
sale; 


2.  Wharfage; 

3.  Freight  upon  the  goods, 
according  to  the  rules  declar- 
ed in  the  title  Of  Affreight- 
vicnt,  and  what  is  due  for  the 
passage  of  the  owner; 

4.  Loans  upon  responden- 
tia; 

5.  Premiums  of  insurance 
upon  the  things  insured. 

2386.  The  following  debts 
are  paid  by  privilege  upon 
the  freight: 

1.  The  cost  of  seizure  and 
distribution; 

2.  The  wages  of  the  master 
and  of  the  seamen  and  others 
employed  in  the  vessel; 

3.  Loans  on  bottomry  ac- 
cording to  the  rules  contain- 
ed in  the  title  Of  Bottomry 
and  Respondentia. 

2387.  The  order  of  privil- 
eges declared  in  the  fore- 
going articles  is  without  pre- 
judice to  claims  for  damage 
by  collision,  or  for  average 
contributions,  or  for  salvage, 
which  are  paid  by  privilege 
after  the  debts  enumerated 
as  1,  2,  in  articles,  2383  and 
2385,  and  before  or  after 
other  privileged  debts,  ac- 
cording to  the  circumstances 
under  which  the  claim  has 
arisen,  and  the  usage  of 
trade. 

2388.  The  provisions  con- 
tained in  this  chapter  do  not 
apply  in  cases  before  the 
Court  of  Vice-Admiralty. 

Cases  in  that  Court  are  de- 
termined according  to  the 
civil  and  maritime  laws  of 
England. 
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CHAPTER  FIFTH. 

OF    OWNERS,    MASTERS    AND 
8EAMEX. 

2389.  The  owners,  or  a 
majority  of  them,  appoint 
the  master  and  may  dis- 
charge him  without  assign- 
ing any  cause  unless  it  is 
otherwise  specially  agreed. 

2390.  The  owners  are  civil- 
ly responsible  for  the  acts  of 
the  master  in  all  matters 
which  concern  the  ship  and 
voyage  and  for  damages 
caused  by  his  fault  or  the 
fault  of  the  crew. 

They  are  responsible  in 
like  manner  for  the  acts  and 
faults  of  any  person  lawfully 
substituted  to  the  master. 

The  whole  nevertheless 
subject  to  the  provisions 
contained  in  this  chapter  and 
in  the  titles  Of  Affreight- 
ment, Of  Bottomry  and  Re- 
spondentia, and  in  Imperial 
and  Federal  acts  respecting 
merchant  shipping.  —  R.  S. 
Q.,  6263;  R.  S.  C,  1906,  c. 
113. 

2391.  Any  person  who  hires 
a  vessel  to  have  the  ex- 
clusive control  and  naviga- 
tion of  it,  is  held  to  be  "the 
owner  from  the  time  of  such 
hiring,  with  the  rights  and 
liabilities  of  an  owner  as  re- 
spects third  persons. 

2392.  In  matters  of  com- 
mon interest  to  the  owners 
concerning  the  equipment  and 
management  of  the  vessel, 
the   opinion  of  the  majority 


in  value  governs,  unless 
there  is  an  agreement  to  the 
contrary. 

If  there  be  an  equal  divi- 
sion on  the  question  whether 
the  ship  shall  be  employed 
or  not,  the  opinion  in  favor 
of  employment  prevails;  sav- 
ing, in  both  caises,  to  the 
owners  who  object  the  right 
to  claim  exemption  from  lia- 
bility, and  iademnity  accord- 
ing to  the  circumstances  and 
the  discretion  of  a  competent 
court. 

2393.  The  sale  of  a  ship  by 
licitation  cannot  be  ordered 
unless  it  is  demanded  by  the 
owners  of  at  least  one  half 
of  the  total  interest  in  the 
ship,  save  in  the  case  of  an 
agreement  to  the  contrary. 

2394.  The  general  powers 
of  the  master  to  bind  the 
owner  of  the  ship  personally, 
and  their  mutual  obligations 
toward  each  other  are  gov- 
erned by  the  rules  contained 
in  the  title  Of  I>ease  and 
Hire,  and  in  the  title  Of 
Mandate,  respectively. 

2395.  The  master  is  per- 
sonally liable  to  third  per- 
sons for  all  obligations  con- 
tracted by  him  respecting 
the  ship,  unless  by  express 
terms  the  credit  is  given  to 
the  owners  only. — G.  1715. 

2396.  The  master  engages 
the  crew  for  the  ship.  This 
he  does  nevertheless  in  con- 
cert with  the  owners  or 
ship's  husband  when  they 
are  present  at  the  place. 

2397.  The  master  is  bound 
to  see  that  the  ship  is  prop- 


OF    MERCHANT   SHIPPING. 


417 


erly  furnished  and  prepared 
for  the  voyage,  but  if  the 
owners  or  ship's  husband  be 
present  at  the  place,  the 
master  cannot,  without  spec- 
ial authority,  cause  extra- 
ordinary repairs  to  be  made 
upon  the  ship,  or  buy  sails, 
cordage  or  (provisions  for  the 
voyage,  nor  borrow  money 
for  that  purpose;  subject  to 
the  exception  contained  in 
article   2604. 

2398.  He  is  bound  to  sail 
on  the  day  appointed  and  to 
pursue  his  voyage  without 
deviation  or  delay,  subject 
to  the  conditions  contained 
in  the  title  Of  Affreightment. 

2399.  He  may,  during  the 
voyage,  in  cases  of  necessity 
borrow  money  or,  if  that  be 
impossible,  sell  part  of  the 
cargo  to  repair  the  ship  or  to 
supply  her  with  provisions  or 
other  necessary  things. 

2400.  He  cannot  sell  the 
ship  without  special  author- 
ity from  (the  owners,  except 
in  case  of  inability  to  pros- 
ecute the  voyage,  and  man- 
ifest and  urgent  necessity 
for  the  sale. 

2401.  The  master  has  all 
the  authority  over  the  sea- 
men and  other  persons  in  the 
ship  including  the  passengers, 
which  is  necessary  for  its 
safe  navigation,  management 
and  preservation,  and  for  the 
mainitenance  of  good  order. 

2402.  He  may  throw  over 
board  a  part  or  the  whole  of 
the  cargo  in  cases  of  immi- 
nent danger  and  when  neces- 

14 


sary  for  the  preserviation  of 
the  ship. 

2403.  The  rights,  powers 
and  obligations  of  the  owners 
and  of  the  master  wi-th  re- 
spect to  the  ship  and  cargo 
are  further  declared  in  the 
titles  Of  Affreightment  &vlA.  Of 
Insurance. 

The  rules  concerning  the 
master's  powers  to  hypothe- 
cate the  ship  or  cargo  are 
declared  in  the  titles  Of  Bot- 
tomry and  Respondentia. 

2404.  The  special  duties  of 
masters,  with  respect  to  the 
keeping  of  official  lognbooks 
and  in  other  matters  not 
herein  provided  for,  the  en- 
gagement and  treatment  of 
seamen,  the  payment  and  dis- 
posal of  their  wages  and 
their  discharge  are  regulated 
by  the  provisions  contained 
respectively  in  the  Imperial 
law  respecting  merchant  ship- 
ping and  in  the  Federal  acts 
respecting  the  shipping  of 
seamen.  —  R.  S.  Q.  6264;  R. 
S.  C,  1906,  c.  113,  s.  126  et  s. 

2405.  Wages  not  exceeding 
two  hundred  dollars  due  to 
any  seamen  for  service  in  a 
vessel  registered  in  Canada 
may  be  recovered  in  a  sum- 
mary manner  before  any 
judge  of  the  Siiperior  Court, 
any  judge  of  the  sessions  of 
the  peace,  any  stipendiary 
magistrate,  any  police  mag- 
istrate, or  any  two  justices 
of  the  peace,  in  the  manner 
and  according  to  the  rules 
prescribed  in  the  Federal 
acts    respecting   the   eoigage- 
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ment  of  seamen.  —  E.  S.  Q. 
6264;  R.  S.  C,  1906,  c.  113. 

2406.  Prescription  does  not 


begin  to  run  against  the 
claim  of  seamen  for  their 
wages  until  after  the  expira- 
tion of  the  voyage. 


TITLE     THIRD. 

OF    AFFREIGHTMENT 


CHAPTER  FIRST. 

GENERAL    PROVISIONS. 

2407.  Contracts  of  af- 
freightment are  either  by 
charter-party,  or  for  the  con- 
veyance of  goods  in  a  gen- 
eral ship. 

2408.  The  contract  may  be 
made  by  the  owner  \or  the 
master  of  the  ship  or  by  the 
ship's  husband  as  agent  of 
the  former. 

If  mad«  by  the  master,  it 
binds  himself,  and  also  the 
owner  of  the  ship;  unless  it 
is  made  at  a  place  where  the 
owner  or  ship's  husband  is 
present,  and  they  disavow 
the  contract,  in  which  case 
it  binds  the  master  only. 

If  the  ship  be  hired  by  a 
party  who  sublets  it,  he  is 
subject  in  contracts  of  af- 
freightmejit  to  the  same  rules 
as  if  he  were  owner. 

2409.  The  ship,  with  her 
equipments,  and  'the  freight 
are  bound  to  the  performance 
of  the  obligations  of  the 
lessor,  and  the  cargo  to  the 
performance    of    the    obliga- 


tions     of      the      lessee,     or 
freighter. 

2410.  If  before  the  de,part- 
ment  of  the  vessel  there  be 
a  declaration  of  war  or  in- 
terdiction of  trade  with  the 
country  to  which  she  is  de- 
stined, or  by  reason  of  any 
other  event  of  irresistible 
force,  the  voyage  cannot  be 
prosecuted,  the  contract  is 
dissolved,  without  either  par- 
ty being  liable  in  damages. 

The  expense  of  loading  and 
unloading  the  cargo  is  borne 
by  the  freighter. 

2411.  If  the  port  of  des- 
tination be  closed,  or  the 
ship  detained  by  irresistible 
force,  for  a  time  only,  the 
contract  subsists  and  the 
master  and  freighter  are  mu- 
tually bound  to  await  the 
opening  of  the  port  and  the 
liberation  of  the  ship;  with- 
out either  of  them  being  en- 
titled to  damages.  The  rule 
applies  equally  if  the  ob- 
struction arise  during  the 
voyage;  and  no  increase  of 
freight  can  be  demanded. 

2412.  The    freighter    may 


OF  AFFREIGHTMENT 


419 


n«v«rtheJess  unload  the  goods 
during  the  detention  of  the 
ship  for  the  causes  stated  in 
the  last  preceding  article; 
subject  to  the  obligation  of 
reloading  after  the  obstruc- 
tion has  ceased,  or  of  indem- 
nifying the  lesiior  for  the  full 
freight;  unless  the  goods  are 
of  a  perishable  nature  and 
cannot  be  replaced,  in  which 
case  freiight  is  due  only  to 
the  place  of  the  discharge. 

2413.  Contracts  of  af- 
freightment and  the  obliga- 
tions of  the  parties  under 
them,  are  subject  to  the 
rules  relating  to  carriers  con- 
tained in  "the  title  Of  Lease 
and  Hire,  when  thesre  are  not 
inconsistent  with  the  articles 
of  this  title. 

CHAPTER  SECOND. 

OF    CHARTER-PARTY. 

• 

2414.  Affreightment  by 
charter-party  may  be  either 
of  the  whole  sihp  or  of  some 
principal  part  of  it,  and  for 
a  determined  voyage  or  a 
specified  time. 

2415.  The  charter-party,  or 
memorandum  of  charter- 
party,  usually  specifies  the 
name  and  burden  of  the  ship, 
with  a  stipulation  that  she  is 
tight  and  staunch  and  well 
furnisbed  and  equipped  for 
the  voyage.  It  also  contains 
stipulations  as  to  the  time 
and  place  of  loading,  the  day 
of  sailing,  the  rate  and  pay- 
ment of  freight,  and  the  con- 


ditions of  demurrage,  with  a 
declaration  of  the  fortuitous 
events  which  ^exempt  the  les- 
sor from  liability,  and  such 
other  covenants  as  the  part- 
ies may  see  fit  to  add. 

2416.  If  the  time  of  load- 
ing and  unloading  the  ship, 
and  the  demurrage  be  not 
agreed  upon,  they  are  regu- 
lated by  usage. 

2417.  When  goods  are  put 
on  board  of  a  ship  in  pur- 
suance of  a  charter-party  the 
master  signs  a  bill  of  lading 
for  them  to  the  effect  men- 
tioned in  article  2420. 

2418.  If  the  whole  of  the 
ship  be  leased,  but  it  be  not 
wholly  loaded  by  the  lessee, 
the  master  cannot  receive 
other  cargo  without  his  con- 
sent; in  case  of  any  other 
cargo  being  received  the  les- 
see is  entitled  to  the  freight 
of  it. 

CHAPTER  THIRD. 

OF        THE        COXVEYANCE        OF 
GOODS  IN  A  GENERAI,  SHIP. 

2419.  The  contract  for  the 
conveyance  of  goods  in  a 
general  ship  is  that  by 
which  the  master  or  the 
owner  of  a  ship  destined  for 
a  particular  voyage  engages 
separately  with  various  per- 
sons, unconnected  with  each 
other,  to  convey  their  re- 
spective goods  according  to 
the  bill  of  lading  to  the  place 
of  their  destination,  and 
there  to  deliver  them. 
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CHAPTEE  FOUETH. 

OF  THE  BILL   OF  LADING, 

2420.  The  bill  of  lading  is 
signed  and  delivered  by  the 
master  or  purser,  in  three  or 
more  parts,  of  which  the 
master  retains  one;  the 
freighter  also  keeps  one,  and 
sends  one  to  the  consignee. 

Besides  the  names  of  the 
parties  and  of  the  ship,  it 
states  the  nature  and  quan- 
tity of  the  goods  shipped, 
with  their  marks  and  num- 
bers in  the  margin,  and  the 
place  of  their  delivery,  the 
name  of  the  consignee,  the 
place  of  shipping  and  of 
ship's  destination,  with  the 
rate  and  manner  of  payment 
of  the  freight,  and  primage 
and  average. 

2421.  When  by  the  bill  of 
lading  the  delivery  of  the 
goods  is  to  be  made  to  a  per- 
son named  or  to  his  assigns, 
such  person  may  transfer  his 
right  by  endorsement  and 
delivery  of  the  bill  of  lading, 
and  the  ownership  of  the 
goods  and  all  rights  and  lia- 
bilities in  respect  thereof  are 
held  to  pass  thereby  to  the 
indorsee;  subject  neverthe- 
less to  the  rights  of  third 
persons. 

2422.  The  freighter  or  les- 
see upon  the  signing  and 
delivery  to  him  of  the  bill  of 
lading,  is  bound  to  return 
the  receipts  given  by  the 
master  for  the  goods  shipped. 
The    bill    of   lading,    in    the 


hands  of  a  consignee  or  en- 
dorsee, is  conclusive  ev- 
idence against  the  party 
signing  it;  unless  there  is 
fraud,  of  which  the  holder  is 
cognizant. 

CHAPTEE  FIFTH. 

OF  THE  OBLIGATIONS  OF  THE 
OWNER  OR  LESSOR  AND  OF 
THE  MASTER. 

2423.  The  lessor  is  obliged 
to  provide  a  vessel  of  the 
stipulated  burthen,  tight  and 
staunch,  furnished  with  all 
tackle  and  apparel  necessary 
for  the  voyage,  and  with  a 
competent  master  and  a  suf- 
ficient number  of  persons  of 
skill  and  ability  to  navigate 
her,  and  so  to  keep  her  to 
the  end  of  the  voyage.  The 
master  is  obliged  to  take  on 
board  a  pilot,  when  by  the 
law  of  the  country  one  is  re- 
quired. 

2424.  The  master  is  oblig- 
ed to  receive  the  goods,  and 
carefully  arrange  and  stow 
them  in  the  ship,  and  to  sign 
such  bills  of  lading  as  may 
be  required  by  the  freighter 
or  lessee,  according  to  article 
2420,  upon  receiving  from 
him  the  receipts  given  for 
the  goods. 

2425.  The  goods  must  not 
be  stowed  on  deck  without 
the  consent  of  the  freighter, 
unless  in  a  particular  trade 
or  in  inland  or  coasting  voy- 
ages, where  there  is  an  estab- 
lished usage  to  that  effect.  If 
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without  such  consent  or 
usage  the  goods  be  so  stowed 
and  are  lost  by  peril  of  the 
sea  the  master  is  personally 
liable. 

2426.  The  ship  must  sail  on 
the    day    fixed    by    the    con- 
tract, or,  if  no  day  b©  fixed, 
within  a  reasonable  time,  ac- 
cording to  circumstances  and 
usage;   and  must  proceed  to 
her  destination  without  dev- 
iation.  If  by  the  fault  of  the  ; 
master  the   ship  be   delayed  | 
in   her   departure,  or  during  ' 
the  voyage,  or  at  the  place 
of  discharge,  or  any  loss  or 
injury  occur,  he  is  liable  in 
damages. 

2427.  The  master  is  obliged 
to   exercise   all   needful  care 
of  the  cargo,  and,  in  case  of 
wreck,  or    other    obstruction 
to  the  voyage  by  a  fortuitous 
event  or  irresistible  force,  he 
is  obliged  to  use  the  diligence 
and    care    of   a   prudent   ad-  ( 
ministrator  for  the  preserva-  1 
tion    of    the    goods,  and    for  | 
their  conveyance  to  the  place 
of  destination,  and  for  that 
purpose    to    engage     another  [ 
ship,  if  it  be  necessary. 

2428.  On  the  completion  of 
the  voyage,  and  after  due 
compliance  with  the  laws 
and  regulations  of  the  port, 
the  master  is  obliged  to 
deliver  the  goods  without  de- 
lay to  the  consignee  or  his 
assignee,  on  production  of 
the  bill  of  lading  and  pay- 
ment of  the  freight  and  other 
charges  due  in  respect  of  it. 

2429.  The    goods    must   be 


delivered  in  conformity  with 
the  terms  of  the  bill  of  lad- 
ing, and  according  to  the  law 
or  usage  observed  in  the 
place  of  delivery. 

2430.  Whenever  any  vessel 
has  arrived  at  its  destina- 
tion in  any  port  in  Lower 
Canada,  and  the  master 
thereof  has  notified  the  con- 
signee, either  by  public  ad- 
vertisements or  otherwise, 
that  such  cargo  has  reached 
the  place  designated  in  the 
bill  of  lading,  such  consignee 
is  bound  to  receive  the  same 
within  twenty-four  hours  af- 
ter notice;  and  thereafter 
such  cargo,  so  soon  as  placed 
on  the  wharf,  is  at  the  risk 
and  charges  of  the  consignee 
or  owner. 

2431.  The  time  allowed  for 
the  discharge  of  cargoes  con- 
sisting of  certain  kinds  of 
merchandise  is  regulated  by 
the  laws  respecting  the  dis- 
charging of  cargoes  of  ves- 
sels. —  E.  S.  Q.,  art.  6265; 
E.  S.  C,  c.  90. 

2432.  Neither  the  owner 
nor  master  is  exempt  from 
liability  for  loss  or  damage 
occasioned  by  the  fault  or 
incapacity  of  any  qualified 
pilot  acting  in  charge  of  the 
^hip.  —  E.  S.  Q.,  art.  6266; 
E.  S.  C,  c.  80,  s.  57. 

>  2433.  The  owner  of  a  sea- 
going ship  is  not  liable  for 
the  loss  or  damage,  occa- 
sioned to  any  goods,  wares, 
merchandise  and  article  of 
any  kind  on  board  any  such 
vessel    or    delivered    to    him 
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for  conveyance  therein,  with-  j 
out  his  actual  fault  or  priv- 
ity or  the  fault  or  neglect  of 
his    agents,    servants   or   em- 
ployees: 

1.  By  reason  of  fire  or  the 
dangers  of  navigation; 

2.  By  reason  of  any  defect 
in,  or  the  nature  of  the 
goods  themselves,  or  from 
armed  robbery  or  other  irre- 
sistible force;  or 

3.  By  reason  of  any  rob- 
bery, theft,  embezzlement, 
removal  or  secreting  of  any 
gold,  silver,  diamonds,  watch- 
es, jewels  or  precious  stones, 
money  or  valuable  securities 
or  articles  of  great  value, 
not  being  ordinary  merchan- 
dise, unless  the  true  nature 
and  value  thereof  have,  at 
the  time  of  their  delivery  for 
conveyance,  been  declared  by 
the  owner  or  shipper  thereof 
to  the  carrier  or  agent  or 
servant  and  entered  in  the 
bill  of  lading,  or  otherwise 
in  writing.  —  E.  S.  Q.,  6267; 
R.  S.  C,  c.  82,  S8.  1  and  2 
$  4. 

•X  2434.  In  any  case  of  loss 
of  life  or  personal  injury, 
damage  or  loss  to  anything 
on  board  of  a  sea-going  ship 
without  any  actual  fault  or 
privity  on  the  part  of  the 
owner  of  the  vessel  on  board 
of  which  or  through  the  fault 
of  which  the  loss  happened, 
such  owner  is  not  respons- 
ible for  the  damage  or  the 
loss  occasioned  to  an  amount 
exceeding  the  sum  of  thirty- 
eight  dollars  and  ninety-two 


cents  per  ton  of  the  ship's 
registered  tonnage  in  the 
case  of  sailing  vessels,  and 
of  the  gross  tonnage,  with- 
out deduction  for  the  engine 
room,  in  the  case  of  steam 
vessels. 

The  owner,  however,  re- 
mains always  responsible  in 
the  same  manner,  for  every 
such  loss  and  damage  arising 
on  distinct  occasions  to  the 
same  extent  as  if  no  other 
loss  or  damage  had  arisen. — 
E.  S.  Q.,  6268;  E.  S.  C,  c.  79, 
s.  12. 

2435.  This  article  is  toUhout 
effect  owing  to  the  provisions 
of  the  Federal  act  respecting 
the  navigation  of  Canadian 
waters.  —  B.  S.  Q.,  6269  and 
E.  S.  C,  1906,  c.  113,  s.  920, 
921. 

2436.  The  provisions  con- 
tained in  articles  2433  and 
2434  do  not  apply  to  any 
master  or  seaman,  being  also 
owner  or  part  owner  of  the 
ship  to  which  he  belongs,  to 
take  away  or  lessen  the 
liability  to  which  he  is  sub- 
ject in  his  capacity  of  mas- 
ter or  seaman. 

CHAPTEE  SIXTH. 

OF  THE   OBLIGATIONS   OF   TUH 

LESSEE. 

SECTION  I, 
GENERAL  PROTISIONS. 

2437.  The  principal  obliga- 
tions of  the  lessee  are: 
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1.  To  load  th€  ship  with  the 
stipulated  cargo,  and  within 
the  time  specified  by  the 
contract,  or,  if  no  time  be 
specified,  within  a  reasonable 
delay; 

2.  To  pay  the  freight  with 
primage  and  average,  and 
demurrage  when  any  is  due. 

2438.  The  lessee  cannot 
put  on  board  any  prohibited 
or  uncustomed  goods,  by 
which  the  ship  may  be  sub- 
jected to  detention  or  for- 
feiture, or  goods  of  a  dan- 
gerous nature,  without  notice 
to  the  master  or  owner. 

2439.  If  the  lessee  fail  to 
load  the  ship  fully,  as  agreed 
by  the  charter-party,  or  if 
after  loading,  he  withdraw 
the  goods  before  the  depar- 
ture of  the  ship  or  during  the 
voyage,  he  is  liable  to  pay 
the  whole  freight,  and  to  in- 
demnify the  master  for  all 
expenses  and  liabilities  aris- 
ing from  such  withdrawal. 

2440.  If  the  ship  be  delay- 
ed in  her  departure,  or  dur- 
ing the  voyage,  by  the  fault 
of  the  freighter,  he  is  liable 
for  demurrage  and  other 
charges. 

2441.  If  the  lessee  agree  to 
furnish  a  return  cargo,  and 
fail  to  do  so,  and  the  ship 
of  necessity  return  unladen, 
the  lessee  is  obliged  to  pay 
the  whole  freight,  subject,  in 
the  latter  case,  to  the  deduc- 
tion of  such  amount  as  thfe 
ship  may  have  earned  on  the 
return  voyage. 


SECTION  II. 

OF   KKEIOnT,   PRIMAGE,  AVER- 
AGE   AND    DEMURRAGE. 

2442.  Freight  is  the  recom- 
pense payable  for  the  lease 
of  a  ship,  or  for  carrying 
goods  upon  a  lawful  voyage 
to  the  place  of  their  destina- 
tion. In  the  absence  of  ex- 
press stipulation  it  is  not 
due  until  the  carriage  of  the 
goods  is  completely  perform- 
ed, except  in  the  cases  spe- 
cified in  this  section. 

2443.  The  amount  of 
freight  is  regulated  by  the 
agreement  in  the  charter- 
party,  or  bill  of  lading,  at  a 
gross  sum  for  the  whole  ship, 
or  a  certain  part  of  it,  or  at 
a  fixed  rate  per  ton.  or  pack- 
age, or  otherwise.  If  not  reg- 
ulated by  agreement,  the  rate 
is  estimated  upon  the  value 
of  the  service  performed,  ac- 
cording to  the  usage  of  trade. 

2444.  The  amount  of 
freight  is  not  affected  by  the 
longer  or  shorter  duration  of 
the  voyage,  unless  the  agree- 
ment be  to  pay  a  certain 
sum  by  the  month,  or  week, 
or  other  division  of  time, 
in  which  ease  the  freight  be- 
gins to  run,  if  not  otherwise 
stipulated,  from  the  com- 
mencement of  the  voyage, 
and  so  continues,  as  well  dur- 
ing its  course,  as  during  all 
unavoidable  delay  not  oc- 
casioned by  the  fault  of  the 
master  or  lessor;  subject 
nevertheless  to  the  exception 
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contained  in  the  next  follow- 
ing article. 

2445.  If  the  ship  be  detain- 
ed by  the  order  of  a  sov- 
ereign power,  freight  pay- 
able by  time  does  not  con- 
tinue to  run  during  such  de- 
tention. The  wages  of  the 
seamen  and  the  expense  of 
their  maintenance  are  in  such 
case  a  subject  of  general 
average. 

2446.  The  master  may  dis- 
charge, at  the  place  of  load- 
ing, goods  found  in  his  ship, 
if  they  have  not  been  declar- 
ed, or  he  may  recover  freight 
upon  them,  at  the  usual  rate 
paid,  at  the  place  of  loading, 
for  goods  of  a  like  nature. 

2447.  If  the  ship  be  oblig- 
ed to  return  with  her  cargo, 
by  reason  of  a  prohibition  of 
trade  occurring,  during  the 
voyage,  with  the  country  to 
which  she  is  bound,  freight 
is  due  upon  the  outward  voy- 
age only,  although  a  return 
cargo  has  been  stipulated. 

2448.  If,  without  any  prev- 
ious fault  of  the  master  or 
lessor,  it  becomes  necessary 
to  repair  the  ship  in  the 
course  of  the  voyage,  the 
freighter  is  obliged  either  to 
suffer  the  necessary  delay  or 
to  pay  the  whole  freight.  In 
case  the  ship  cannot  be  re- 
paired, the  master  is  obliged 
to  engage  another;  if  he  be 
unable  to  do  so,  freight  is 
due  only  in  proportion  to  the 
part  of  the  voyage  which  is 
accomplished. 

2449.  Freight  is  due  upon 


the  goods  which  the  master 
has  of  necessity  sold  to  re- 
pair the  ship,  or  to  supply  it 
with  provisions  and  other 
urgent  necessaries,  and  he  is 
obliged  to  pay  for  such  goods 
the  price  which  they  would 
have  brought  at  the  place  of 
destination. 

This  rule  applies  equally 
although  the  ship  be  after- 
wards lost  on  the  voyage; 
but  in  that  case  the  pric«  is 
that  at  which  the  goods  were 
actually  sold. 

2450.  Freight  is  payable 
upon  the  goods  cast  over- 
board for  the  preservation  of 
the  ship  and  of  the  remain- 
der of  the  cargo,  and  the 
value  of  such  goods  is  to  be 
paid  to  the  owner  of  them 
by  contribution  on  general 
average. 

2451.  Freight  is  not  due 
upon  goods  lost  by  ship- 
wreck, taken  by  pirates,  or 
captured  by  a  public  enemy, 
or  which  without  the  fault 
of  the  freighter  have  wholly 
perished  by  a  fortuitous 
event,  otherwise  than  as  men- 
tioned in  the  last  preceding 
article.  If  the  freight  or  any 
portion  of  it  have  been  paid 
in  advance,  the  master  is 
bound  to  return  it,  unless 
there  is  an  agreement  to  the 
contrary. 

2452.  If  the  goods  be  re- 
captured or  saved  from  the 
shipwreck,  freight  is  due  to 
the  place  of  capture  or  wreck, 
and  if  they  be  afterwards 
conveyed   by    the    master  to 
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their  place  of  destination, 
the  whole  freight  is  due,  aub- 
jcct  to  salvage. 

2453.  The  master  cannot 
keep  the  goods  in  his  ship  in 
default  of  (payment  of  the 
freight;  but,  at  the  time  of 
unloading,  he  may  prevent 
them  from  being  carried 
away,  or  cause  them  to  be 
seized.  He  has  a  special  priv- 
ilege upon  them  while  they 
remain  in  his  possession,  or 
the  possession  of  his  agent, 
for  the  payment  of  his 
freight,  with  primage  and 
accustomed  average,  as  ex- 
pressed in  the  bill  of  lading. 

2454.  The  consignee,  or 
other  authorized  person  who 
receives  the  goods,  is  bound 
to  grant  a  receipt  for  them 
to  the  master;  and  the  ac- 
ceptance of  goods,  under  a 
bill  of  lading  by  which  deli- 
very is  to  be  made  to  the 
consignee  or  his  assigns,  he 
or  they  paying  freight,  ren- 
ders the  person  so  receiving 
them  liable  for  the  freight 
due  upon  them,  unless  the 
person  is  the  known  ag«nt  of 
the  shipper. 

2455.  Goods  which  are  dim- 
inished in  value  or  damaged 
by  reason  of  intrinsic  defect 
in  them,  or  by  a  fortuitous 
event,  cannot  be  abandoned 
for  freight. 

But  if  without  any  fault 
of  the  freighter,  casks  con- 
taining wine,  oil,  honey,  mo- 
lasses, or  other  like  things, 
have  leaked  so  much  that 
th€y     are     nearly     or     alto- 


gether empty,  the  casks  may 
be  abandoned  in  satisfaction 
of  the  freight. 

2456.  The  obligation  to  pay 
primage  and  average,  which 
arc  mentioned  in  the  bill  of 
lading,  is  subject  to  the  same 
rules  as  the  liability  for 
freight;  the  primage  is  pay- 
able to  the  master  in  his  own 
right,  unless  there  is  a  stipu- 
lation to  the  contrary. 

2457.  Demurrage  is  the 
compensation  to  be  paid  by 
the  freighter  for  the  deten- 
tion of  the  ship  beyond  the 
time  agreed  upon,  or  allowed 
by  usage,  for  loading  and 
discharging. 

2458.  Any  person  who  re- 
ceives the  goods  under  a  bill 
of  lading  importing  an 
obligation  to  pay  demurrage, 
is  liable  for  such  demurrage 
as  may  become  due  on  the 
discharge  of  the  goods;  sub- 
ject to  the  rules  declared  in 
article  2454. 

2459.  Demurrage  under  ex- 
press contract  is  due  for  all 
delays  which  are  not  caused 
by  the  shipowner  or  his 
agents.  It  does  not  begin  to 
be  computed  until  the  goods 
are  ready  to  be  discharged, 
after  which,  if  the  stipulated 
time  have  expired,  a  further 
reasonable  time  must  be  al- 
lowed for  their  discharge. 

2460.  If  the  time,  condi- 
tions, and  rate  of  demurrage 
be  not  agreed  upon,  they  are 
regulated  by  the  law  and 
usage  of  the  port  where  the 
claim  arises. 
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2461.  Contracts  for  the 
carriage  of  passengers  in 
merchant  vessels  are  subject 
to  the  provisions  contained 
in  the  title  Of  Affreightment, 
in  so  far  as  they  can  be 
made  to  apply,  and  also  to 
the  rules  contained  in  the 
title  Of  Iicme  and  Hire,  re- 
lating to  the  carriage  of  pas- 
sengers. 

2462.  The  special  rules 
concerning  the  conveyance 
of  passengers  by  sea  in  pas- 
senger ships  on  voyages  from 
the  United  Kingdom  to  this 
province,  or  on  Colonial 
voyages,  or  from  this  prov- 
ince to  the  United  Kingdom 
in  any  ship,  are  contained  in 
the  acts  of  the  Imperial  par- 
liament, intituled  respectiv- 
ely :  The  Passengers  Act, 
1855,  and  The  Passengers 
Act  Amendment  Act,  1863, 
and  in  the  lawful  orders  and 
regulations  made  by  com- 
petent authority  under  the 
same. 

2463.  Special  rules,  con- 
cerning vessels  which  arrive 
in  the  ports  of  the  Province 
of  Quebec  from  any  port  in 
the  United  Kingdom  or  of 
any  other  part  of  Europe  or 
from  any  other  port  outside 
Her  Majesty's  possessions, 
with  passengers  or  emigrants 


therefrom,  and  rules  relating 
to  the  rights  and  duties  of 
the  masters  of  such  vessels 
and  for  the  protection  of 
such  passengers  and  emi- 
grants are  contained  in  the 
Federal  acts  respecting  im- 
migrants and  emigrants  and 
respecting  quarantine.  —  R. 
S.  Q.,  6270.  —  R.  S.  C,  cc. 
65,  67  and  68. 

2464.  Passengers  while  in 
the  vessel  are  entitled  to 
fitting  accommodation  and 
food,  according  to  agreement 
and  to  the  special  laws  re- 
ferred to  in  the  foregoing 
articles,  or,  if  there  be  no 
agreement  and  such  laws  do 
not  apply,  according  to 
usage  and  the  condition  of 
the  parties. 

2465.  The  owner  or  master 
has  a  lien  or  privilege  upon 
the  baggage  and  other  prop- 
erty of  the  passengers  on 
board  the  vessel  for  the 
amount  of  the  passage 
money. 

2466.  The  passenger  is 
subject  to  the  authority  of 
the  master  as  declared  in  the 
title    Of   Merchant    Shipping. 

2467.  Damages  for  person- 
al injuries  suffered  by  pas- 
sengers are  subject  to  the 
special  rules  contained  in  ar- 
ticles 2434,  2435,  and  2436. 
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TITIiE    FIFTH. 

OF  INSURANCE. 
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CHAPTER  FIRST. 

OENEBAL   PROVISIONS. 

SECTION  I. 

OP    tUE    NATURE    AND    FORM 
OF   THE   CONTRACT. 

2468.  Insurance  is  a  con- 
tract whereby  one  party, 
called  the  insurer  or  under- 
writer, undertakes,  for  a 
valuable  consideration,  to 
indemnify  the  other,  called 
the  insured,  or  his  represen- 
tatives, against  loss  or  liabil- 
ity from  certain  risks  or 
perils  to  which  the  object  of 
the  insurance  may  be  expos- 
ed, or  from  the  happening  of 
a  certain  event. 

2469.  The  consideration  or 
price  which  the  insured 
obliges  himself  to  pay  for 
the  insurance,  is  called  the 
premium.  It  does  not  belong 
to  the  insurer  until  the  risk 
begins,  whether  he  has  re- 
ceived it  or  not. 

2470.  Marine  insurance  is 
always  a  commercial  con- 
tract; other  insurances  are 
not  by  their  nature  com- 
mercial, but  they  are  so  when 
made  for  a  premium  by  per- 
sons carrying  on  the  business 


of  insurers;  subject  to  the 
exception  contained  in  the 
next  following  article. 

2471.  Mutual  insurance  is 
not  commercial.  It  is  govern- 
ed by  special  statutes,  and 
by  the  general  rules  contained 
in  this  title,  in  so  far  as 
they  are  applicable  and  not 
inconsistent  with  such  sta- 
tutes. 

2472.  All  persons  capable 
of  contracting  may  insure 
objects  in  which  they  have 
an  interest  and  which  are 
subject  to  risk. 

2473.  Incorporeal  things  as 
well  as  corporeal,  and  also 
human  life  and  health,  may 
be  the  object  of  insurance. 

2474.  A  person  has  an  in- 
surable interest  in  the  object 
insured  whenever  he  may 
suffer  direct  and  immediate 
loss  by  the  destruction  or  in- 
jury of  it. 

2475.  The  interest  insured 
must  exist  at  the  time  of  the 
loss  unless  the  policy  con- 
tains the  stipulation  of  lost 
or  not  lost. 

The  rule  is  subject  to  cer- 
tain exceptions  in  life  insur- 
ance. 

2476.  Insurance  may  be 
made  against  all  losses  by  in- 
evitable accident,  or  irresist- 
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ible  force,  or  by  events  over  ; 
which  the  insured  has  no  i 
control;  sulaject  to  the  gen-  ! 
eral  rules  relating  to  illegal  [ 
and  immoral  contracts. 

2477.  The  insurer  may  ef-  I 
feet  a  re-insurance,  and  the 
insured  may  insure   the   sol- 
vency of  the  first  insurer. 

2478.  In  case  of  loss  the  in- 
sured must,  with  reasonable 
diligence,  give  notice  thereof  ; 
to  the  insurer;  and  he  must 
conform  to  such  special  re- 
quirements as  may  be  con- 
tained in  the  policy  with 
respect  to  notice  and  pre- 
liminary proof  of  his  claim, 
unless  they  are  waived  by 
the  insurer. 

If  it  be  impossible  for  the 
insured  to  give  notice  or  to 
make  the  preliminary  proof 
within  the  delay  specified  in 
the  policy,  he  is  entitled  to 
a  reasonable  extension  of 
time. 

2479.  Insurance  is  divided, 
with  respect  to  its  objects 
and  the  nature  of  the  risks, 
into  three  principal  kinds: 

1.  Marine  insurance; 

2.  Fire  insurance; 

3.  Life  insurance. 

2480.  The   contract   of   in- 
surance is  usually  witnessed  j 
by    an    instrument    called    a 
policy  of  insurance. 

The  policy  either  declares 
the  value  of  the  thing  insured 
and  is  then  called  a  valued 
■policy,  or  it  contains  no  de- 
claration of  value,  and  is 
then  called  an  open  policy. 

Wager  or  gaming  policies, 
in   the   object   of  which   the 


insured  has  no  insurable  in- 
terest, are  illegal. 

2481.  The  acceptance  of  an 
application  for  insurance 
constitutes  a  valid  agreement 
to  insure,  unless  the  insurer 
is  required  by  law  to  con- 
tract in  another  form  ex- 
clusively. 

2482.  Policies  of  insurance 
may  be  transferred  by  in- 
dorsement and  delivery,  or 
by  delivery  alone,  subject  to 
the  conditions  contained  in 
them. 

But  marine  policies  and 
fire  policies  can  be  trans- 
ferred only  to  persons  hav- 
ing an  insurable  interest  in 
the  object  of  the  policy. 

2483.  In  the  absence  of 
any  consent  or  privity  on  the 
part  of  the  insurer,  the  sim- 
ple transfer  of  the  thing  in- 
sured does  not  transfer  the 
policy. 

The  insurance  is  thereby 
terminated,  subject  to  the 
provisions  contained  in  ar- 
ticle 2576. 

2484.  The  announcements 
and  clauses  which  are  es- 
sential or  usual  in  policies  of 
insurance,  are  declared  in  ar- 
ticles hereinafter  contained 
relating  respectively  to  the 
different  kinds  of  insurance. 

SECTION  n. 

OF      REPRESENTATION     AND 
CONCEALMENT. 

2486.  The  insured  is  oblig- 
ed to  represent  to  the  in- 
surer fuUy  and  fairly  every 
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fact  which  shows  the  nature 
and  extent  of  the  risk,  and 
which  may  prevent  the  un- 
dertaking of  it,  or  affect  the 
rate  of  premium. 

2486.  The  insured  is  not 
obliged  to  represent  facts 
known  to  the  insurer,  or 
which  from  their  public 
character  and  notoriety  he  is 
presumed  to  know;  nor  is  he 
obliged  to  declare  facts  cov- 
ered by  warranty  express  or 
implied,  except  in  answers  to 
inquiries  made  by  the  in- 
surer. 

2487.  Misrepresentation  or 
concealment  either  by  error 
or  design,  of  a  fact  of  a 
nature  to  diminish  the  ap- 
preciation of  the  risk  or 
change  the  object  of  it,  is  a 
cause  of  nullity.  The  con- 
tract may  in  such  case  be 
annulled  although  the  loss 
has  not  in  any  degree  arisen 
from  the  fact  misrepresented 
or  concealed. 

2488.  Fraudulent  misrepre- 
sentation or  concealment  on 
the  part  either  of  the  insurer 
or  of  the  insured  is  in  all 
cases  a  cause  of  nullity  of 
the  contract  in  favor  of  the 
innocent  party, 

2489.  The  obligation  of  the 
insured  with  respect  to  re- 
presentation is  satisfied  when 
the  fact  is  substantially  as 
represented  and  there  is  no 
material  concealment. 

SECTION  m. 

OP  WAKRANTIES. 

2490.  Warranties  and  con- 
ditions are  a  part  of  the  con- 


tract and  must  be  true  if  af- 
firmative, and  if  promissory 
must  be  complied  with  ; 
otherwise  the  contract  may 
be  annulled  notwithstanding 
the  good  faith  of  the  in- 
sured. 

They  are  either  expressed 
or  implied. 

2491.  An  express  warranty 
is  a  stipulation  or  condition 
expressed  in  the  policy,  or  so 
referred  to  in  it  as  to  make 
part  of  the  policy. 

Implied  warranties  will  be 
designated  in  the  following 
chapters  relating  to  different 
kinds  of  insurance, 

CHAPTER  SECOND. 

OF  MARINE  INSURANCE. 

SECTION  I. 
GENERAL   PROVISIONS. 

2492.  The  policy  of  marine 
insurance  contains: 

The  name  of  the  insured  or 
of  his  agent; 

A  description  of  the  object 
insured,  of  the  voyage,  of 
the  commencement  and  ter- 
mination of  the  risk,  and  of 
the  perils  insured  against; 

The  name  of  the  ship  and 
master,  except  when  the  in- 
surance is  on  a  ship  or  ships 
generally; 

The  premium; 

The  amount  insured; 

The  subscription  of  the  in- 
surer with  its  date. 

It  a'lso  contains  such  other 
clauses    and    announcements 
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as    the     parties    may    agree 
upon. 

2493.  Insurance  may  be 
made  on  ships,  on  goods,  on 
freight,  on  Ibottomry  and  re- 
spondentia loans,  on  profits 
and  commissions,  on  pre- 
miums of  insurance,  and 
all  other  things  appreciable 
in  money  and  exposed  to  the 
risks  of  navigation,  with  the 
exception  of  seamen 's  wages, 
upon  which  insurance  cannot 
be  legally  made,  and  subject 
to  the  general  rules  relating 
to  unlawful  and  immoral 
contracts. 

2494.  Insurance  may  be 
made  for  any  kind  of  voyage 
or  transport  by  sea,  river  or 
canal  navigation  and  either 
for  the  whole  voyage  or  for 
a  limited  time. 

2495.  Tie' risk  of  loss  or 
damage  of  the  thing  insured 
by  perils  of  the  sea  is  es- 
sential to  the  contract  of 
marine  insurance. 

The  risks  usually  specified 
in  the  policy  are  tempest  and 
ship-wreck,  stranding,  col- 
lision, unavoidable  change  of 
the  ship's  course,  or  of  her 
voyage,  or  of  the  ship  itself, 
fire,  jettison,  plunder,  piracy, 
capture,  reprisal  and  other 
casualties  of  war,  detention 
by  order  of  a  sovereign 
power,  barratry  of  the  mas- 
ter and  mariners,  and  gener- 
ally all  other  perils  and 
chances  of  navigation  by 
which  loss  or  damage  may 
arise. 

The  parties   may  limit   or 


extend  the    risks    by  special 
agreement. 

2496.  If  the  time  of  the 
commencement  and  termina- 
tion of  the  risk  be  not  spe- 
cified in  the  policy,  it  is 
regulated  according  to  article 
2598. 

2497.  Marine  policies  in 
cases  of  doubtful  meaning 
are  construed  by  the  estab- 
Jished  and  known  usage  of 
the  trade  to  which  the  policy 
relates;  such  usage  is  held 
to  be  a  part  of  the  policy 
when  it  is  not  otherwise  ex- 
pressly provided. 

2498.  An  insurance  made 
after  the  loss  or  the  arrivaJ 
of  the  object  of  it,  is  null,  if, 
at  the  time  of  insuring,  the 
insured  had  a  knowledge  of 
the  loss,  or  the  insurer  of 
■the  arrival. 

Such  knowledge  is  presum- 
ed where  information  might 
have  been  received  in  the 
usual  course  and  at  the  usual 
rate  of  transmission. 

SECTION  II. 

OF   THE   OBLIGATIONS   OF  THE 
INSURED. 

2499.  The  principal  obliga- 
tions of  the  insured  relate: 

To  the  premium; 

To  representation,  and 
concealment; 

To  warranties  and  condi- 
tions; 

To  abandonment,  which  is 
treated  in  the  fifth  section. 
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$    1.   OF   THE   PREMIUM. 

2500.  The  insured  is  oblig- 
ed to  pay  the  amount  or  rate 
of  premium  agreed  upon,  ac- 
cording to  the  terms  of  the 
contract. 

If  the  time  of  payment  be 
not  specified,  it  is  payable 
without  delay. 

2501.  In  the  following 
cases  the  premium  is  not  due, 
and  if  it  have  been  paid  it 
may  be  recovered  back,  the 
coD+ract  being  void: 

1.  When  the  risk  insured 
against  does  not  occur,  either 
by  reason  of  the  entire 
breaking  up  of  the  voyage 
before  the  departure  of  the 
ship,  or  for  other  causes, 
even  those  arising  without 
fraud  from  the  act  of  the 
insured; 

2.  When  there  is  a  want  of 
insurable  interest,  or  any 
other  cause  of  nullity,  with- 
out fraud  on  the  part  of  the 
insured. 

The  insurer  in  these  cases 
is  entitled  to  one  half  per 
cent,  on  the  sum  insured,  for 
his  indemnification,  unless 
the  policy  is  illegal,  or  ren- 
dered null  by  fraud,  misre- 
presentation or  concealment 
on  his  part. 

If  the  policy  be  illegal, 
there  is  no  right  of  action 
for  the  premium,  and  none  to 
recover  it  back  if  it  have 
been  paid. 

2502.  The  preceding  article 
applies  when  the  risk  occurs 
for  part  only  of  the  value  in- 


sured, for  the  non-payment 
or  return  of  a  proportional 
part  of  the  premium,  accord- 
ing to  circumstances  and  the 
discretion  of  the  court. 

$   2.  OF  BEPRESENTATIOX  A^D 
CONCEALMENT. 

2503.  The  rules  concerning 
representation,  and  the  effect 
of  misrepresentation  or  con- 
cealment are  declared  in 
chapter  one,  section  two. 

$    3.    OF   WARRANTIES. 

2504.  The  genral  rules  re- 
lating to  warranties  are  con- 
tained in  chapter  one,  section 
three. 

2505.  It  is  an  implied  war- 
ranty in  every  contract  of 
marine  insurance  that  the 
ship  shall  be  seaworthy  at 
the  time  of  sailing.  She  is 
seaworthy  when  she  is  in  a 
fit  state,  as  to  repairs,  equip- 
ments, crew,  and  in  all  other 
respects,  to  undertake  the 
voyage. 

2506.  In  insurance  for  a 
ship-owner  it  is  an  implied 
warranty  that  the  ship  shall 
be  properly  documented  and 
conducted  according  to  the 
laws  and  treaties  of  the 
country  to  which  she  be- 
longs, and  to  the  law  of  na- 
tions. 

SECTION  III. 

OF   THE   OBLIGATIONS   OF   THE 
INSURER. 

2507.  The  principal  obliga- 
tion of  the  insurer  is  to  pay 
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to  the  insured  all  losses  suf- 
fered by  him  by  reason  of 
any  of  the  risks  insured 
against,  according  to  the 
terms  of  the  contract. 

His  liability  is  subject  to 
the  rules  contained  in  the 
foregoing  section  and  to  the 
rules  and  coaditions  herein- 
after declared. 

2508.  The  insurer  is  not 
liable  for  losses  suffered  af- 
ter a  deviation  or  change  of 
the  risk  made  without  his 
consent,  by  changing,  con- 
trary to  the  established 
usage,  the  ship's  course  or 
the  voyage,  or  the  ship  it- 
self, by  the  order  of  the  in- 
sured, unless  the  deviation 
or  change  is  of  necessity,  or 
for  the  purpose  of  saving 
human  life. 

The  insurer  is  nevertheless 
entitled,  to  the  premium  if 
the  risk  has  commenced. 

2509.  The  insurer  is  not 
liable  for  loss  or  damage 
arising  from  intrinsic  defect 
in  the  thing,  or  caused  by  the 
culpable  act  or  gross  negli- 
gence of  the  insured. 

2510.  The  insurer  is  not 
liable  for  loss  by  barratry  of 
the  master  or  mariners  un- 
less there  is  an  agreement  to 
the  contrary. 

2511.  Barratry  is  any  act 
t)f  wilful  misconduct  by  the 
master  or  mariners  whereby 
loss  is  caused  to  the  owners 
or  freighters. 

2512.  The  insurer  is  not 
liable  for  the  ordinary 
charges  known  as  petty  aver- 


ages, such  as  pilotage,  tow- 
age, tonnage,  anchorage, 
clearance,  or  duties  imposed 
upon  the  ship  or  cargo. 

2513.  The  limitation  of  the 
insurer's  liability,  for  part- 
icular average  under  a  cer- 
tain amount  and  for  the  loss 
or  damage  of  certain  articles 
enumerated  in  the  common 
memorandum  of  warranty  to 
be  free  from  average,  is  reg- 
ulated by  the  terras  of  such 
memorandum  contained  in  the 
policy.  If  there  be  no  memo- 
randum of  warranty,  the 
general  rules  declared  in  this 
title  apply. 

2514.  A  contract  of  insur- 
ance made  fraudulently  ou 
the  part  of  the  insured  for  a 
sura  exceeding  the  value  of 
the  object  of  it,  may  be  an- 
nulled by  the  insurer  who  in 
such  case  is  entitled  to  one 
half  per  cent,  upon  the 
amount  insured. 

2515.  If  in  the  case  speci- 
fied in  the  last  preceding  ar- 
ticle there  be  no  fraud,  the 
contract  is  valid  to  the 
amount  of  the  value  of  the 
object  insured. 

The  insurer  is  not  entitleed 
to  the  full  premium  upon  the 
amount  insured  in  excess  of 
the  value,  but  to  one  half 
per  cent.  only. 

2516.  If  there  be  several 
contracts  of  insurance  effect- 
ed without  fraud  iipon  fhe 
same  object,  and  against  the 
same  risks  and  the  first  con- 
tract insures  the  full  value 
of  the  object,  it  alone  can  be 
enforced. 
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The  subsequent  insurers 
are  free  from  liability  and 
are  bound  to  return  the  pre- 
mium, reserving  a  half  per 
cent. 

Subject  nevertheless  to 
such  special  agreements  and 
conditions  as  may  be  con- 
tained in  the  policies  of  in- 
surance. 

2517.  When  in  the  ease 
specified  in  the  last  preced- 
ing article  the  total  value  of 
the  object  is  not  insured  by 
the  fi.rst  contract,  the  subse- 
quent insurers  are  liable  for 
the  surplus  according  to  the 
date  of  their  respective  con- 
tracts; subject  to  the  same 
restriction. 

2518.  If  the  subsequent  in- 
surance be  fraudulent  on  the 
part  of  the  insured,  he  is 
obliged  to  pay  the  whole 
premium  on  such  insurance 
but  is  not  entitled  to  recover 
anything  upon  it. 

2519.  When  there  is  a  par- 
tial loss  of  an  object  insured 
by  several  insurances  to  an 
amount  not  exceeding  its  full 
value,  the  insurers  are  liable 
for  it  rateably  in  proportion 
to  the  sums  for  which  they 
have  respectively   insured. 

2520.  When  the  insurance 
is  made  separately  upon 
goods  to  be  laden  in  different 
ships,  if  all  the  goods  be 
placed  in  one  of  the  ships  or 
in  any  number  of  them  less 
than  the  whole,  the  insurer 
is  liable  only  for  the  sums 
insured  on  the  goods  which 
under   the   contract   were   to 


be  placed  in  such  ship  or 
ships,  although  all  the  ships 
specified  in  the  contract  be 
lost.  He  is  entitled  neverthe- 
less to  one  half  per  cent,  of 
premium  upon  -the  remainder 
of  the  total  amount  insured. 

SECTION    IV. 
OF  LOSSES. 

2521.  Loss  for  which  the 
insurer  is  liable  is  either 
total  or  partial. 

2522.  Total  loss  may  be 
either  absolute  or  construc- 
tive. 

It  is  absolute  when  the 
thing  insured  is  wholly  de- 
stroyed or  lost. 

It  is  constructive  when,  by 
reason  of  any  event  insured 
against,  the  thing  though  not 
wholly  destroyed  or  lost  be- 
comes of  little  or  no  value 
to  the  insured,  or  the  voyage 
and  adventure  are  lost  or 
rendered  not  worth  pursuing. 

Before  the  insured  can 
claim  for  a  constructive 
total  loss  he  must  make  an 
abandonment  as  declared  in 
the  following  section. 

2523.  All  iQsses  not  includ- 
ed within  the  meaning  of  the 
last  preceding  article  are 
partial  losses. 

2524.  When  a  loss  by  col- 
lision occurs  by  a  fortuitous 
event  without  either  party 
being  in  fault,  it  falls  upon 
the  injured  ship  without  re- 
course against  the  other,  and 
is  a  loss  by  the  perils  of  the 
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sea  for  which  the  insurer  is 
liable  under  the  general 
terms  of  the  policy. 

2525.  When  the  collision  is 
caused  by  the  fault  of  the 
master  or  mariners  of  one  of 
the  ships,  the  party  in  fault 
is  liable  to  the  other,  and  if 
the  insured  ship  be  the  one 
injured  by  the  fault  of  the 
master  or  mariners  of  the 
other,  the  insurer  is  liable 
under  the  general  clause,  but 
if  the  injury  be  caused  by 
the  fault  of  the  master  or 
mariners  of  the  insured  ship, 
the  insurer  is  not  liable.  If 
the  fault  amounts  to  barra- 
try, it  is  subject,  in  so  far 
as  the  insurer  is  concerned, 
to  the  provision  contained  in 
article  2510. 

2526.  If  the  cause  of  the 
collision  be  unknown  or  it  be 
impossible  to  determine  by 
whose  fault  it  was  caused, 
the  damages  are  borne  in 
equal  portions  by  both  ships; 
the  insurer  is  liable  in  such 
case  under  the  general 
clause. 

2527.  Extraordinary  ex- 
penses necessarily  incurred 
for  the  sole  benefit  of  some 
particular  interest,  as  for  the 
ship  alone  or  for  the  cargo 
alone,  and  damages  sustained 
by  the  ship  alone  or  the  cargo 
alone,  and  not  voluntarily 
suffered  for  the  common  safe- 
ty, are  particular  average 
losses  for  which  the  insurer 
is  liable  to  the  insured  under 
the  general  terms  of  the  pol- 
icy, when  these  losses  are 
caused  by  perils  of  the  sea. 


2528.  Loss  by  salvage  is  a 
loss  by  the  perils  of  the  sea 
for  which  the  insurer  is  liable 
under  the  general  terms  of 
the  policy. 

Special  rules  relating  to 
salvage  are  contained  in  the 
Merchant  Shipping  Act,  1854. 

2529.  The  rules  concerning 
loss  by  average  contribution 
are  contained  in  the  sixth 
section  of  this  chapter. 

2530.  When  in  the  course 
of  the  voyage  the  ship  be- 
comes disabled  from  com- 
pleting it,  the  master  is 
bound  to  procure  another 
vessel  for  conveying  the  car- 
go to  the  place  of  destina- 
tion, if  it  can  be  done  with 
advantage  to  the  parties  in- 
terested; and  in  such  case  the 
liability  of  the  insurer  con- 
tinues after  the  cargo  is 
transhipped  for  that  purpose. 

2531.  The  insurer  is  also 
liable  in  the  case  provided  in 
the  last  preceding  article  for 
damages,  expenses  of  dis- 
charging, storage,  reship- 
ment,  supplies,  freight  and 
all  other  costs  not  exceeding 
the  amount  insured. 

2532.  If  in  the  case  pro- 
vided in  article  2530,  the 
master  be  unable  to  procure 
another  vessel  within  a  rea- 
sonable time  for  conveying 
the  cargo  to  its  destination, 
the  insured  may  make  an 
abandonment  of  it. 

2533.  In  insurance  by  an 
open  policy  the  value  of  the 
ship  is  heJd  to  be  that  which 
she  bears  at  the  port  where 
the  voyage  begins,  including 
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whatever  adds  to  her  perma-  r 
nent  value  or  is  necessary  to 
prepare  her  for  the  voyage,  | 
and  also   the  costs  of  insur-  | 
ance.  1 

2534.  The  value  of  the 
goods  insured  by  open  policy 
is  established  by  the  invoice, 
or  if  that  cannot  be  done  is 
estimated  according  to  their 
market  price  at  the  time  of 
landing;  all  charges  and  ex- 
penses incurred  up  to  that 
time,  together  with  the  pre- 
mium_  of  insurance,  are  in- 
cluded. 

2535.  The  amount  for 
which  the  insurer  is  liable  on. 
a  partial  loss  is  ascertained 
by  comparing  the  gross  pro- 
duce of  the  damaged  sales 
with  the  gross  produce  of  the 
sound  sales,  and  applying  the 
percentage  of  difference  to 
the  valu«  of  the  goods  as 
specified  in  the  policy,  or 
established  in  the  manner 
provided  by  the  last  preced- 
ing article. 

2536.  The  insured  is  bound 
when  he  makes  claim  for  any 
loss,  to  declare,  if  thereunto 
required,  all  other  insurances 
effected  by  him  on  the  thing 
insured  and  also  the  loans 
taken  by  him  on  bottomry 
and  respondentia. 

He  cannot  claim  payment 
for  the  loss  until  such  decla- 
ration is  made,  when  so  re- 
quired, and  if  the  declaration 
be  false  and  fraudulent  he 
loses  his  right  to  recover. 

2537.  The  insured  is  bound, 
to  do  in  good  faith  all  in  his 


power  between  the  time  of 
loss  and  the  abandonment  to 
save  the  effects  insured.  His 
acts  and  those  of  his  agents 
done  for  that  purpose  are  for 
the  benefit  of  the  insurer  and 
at  his  expense  and  risk. 

SECTION  V. 
OF   ABANDONMENT. 

2538.  The  insured  may 
make  an  abandonment  to  the 
insurer  of  the  thing  insured 
in  all  cases  of  its  construct- 
ive loss  and  may  thereupon 
recover  as  for  a  total  loss. 
Without  abandonment  he  is 
entitled  in  such  cases  to  re- 
cover as  for  a  partial  loss 
only. 

2539.  An  abandonment  can- 
not be  partial  or  conditional. 
It  extends  however  only  to 
the  property  actually  at  risk 
at  the  time  of  the  loss. 

2540.  If  different  things  or 
classes  of  things  be  insured 
by  the  same  policy  and 
separately  valued,  the  right 
to  abandon  may  exist  in 
respect  to  a  part  separately 
valued,  as  well  as  in  respect 
to  all. 

2541.  The  abandonment 
must  be  made  within  a 
reasonable  time  after  the  in- 
sured has  received  intel- 
ligence of  the  loss. 

If  from  the  uncertainty  of 
the  intelligence  or  the  nature 
of  the  loss  further  inquiry 
and  investigation  be  requir- 
ed to  enable  the  insured  to 
determine    whether     he    "wiU 
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abandon  or  not,  reasonable 
delay  for  that  purpose  is  al- 
lowed according  to  circum- 
stances. 

2542.  If  the  insured  fail  to 
abandon  within  a  reasonable 
time,  as  provided  in  the  last 
preceding  article,  he  is  held 
to  have  waived  the  right  to 
do  so  and  can  only  recover 
as  for  a  partial  loss. 

2543.  The  abandonment  is 
made  by  a  notice  given  by 
the  insured  to  the  insurer  of 
the  loss,  and  that  he  aban- 
dons to  the  latter  all  his  in- 
terest  in   the   thing  insured. 

2544.  The  notice  of  aban- 
donment must  be  explicit  and 
must  contain  a  statement  of 
the  grounds  of  abandonment,  i 
These  grounds  must  exist  and  , 
*be  sufficient  at  the  time  of 
the  notice.  i 

2545.  Abandonment  on  the  j 
ground  of  the  ship  being  dis-  | 
abled  by  stranding  cannot  be  \ 
made  if    she   can    be  raised 
and    put    in  a    condition    to 
continue   her   voyage   to   the 
place  of  destination. 

In  such  case  the  insured 
has  his  recourse  against  the 
insurer  for  the  expense  and 
loss  occasioned  by  the 
stranding. 

2546.  If  a  ship  has  not 
been  heard  of  within  a 
reasonable  time  after  sailing, 
or  after  the  reception  of  the 
last  intelligence  of  her,  she 
is  presumed  to  have  founder- 
ed at  sea,  and  the  insured 
may  make  an  abandonment 
and  recover  for  a  construct- 
ive total  loss. 


The  time  necessary  for 
raising  such  presumption  is 
determined  by  the  court  ac- 
cording to  the  circumstances 
of  the  case. 

2547.  Ajbandonment  made 
and  accepted  is  equivalent  to 
transfer,  and  the  thing  aban- 
doned with  the  rights  per- 
taining to  it  becomes  from 
the  time  of  abandonment  the 
property  of  the  insurer. 

The  acceptance  may  be 
either  express  or  implied. 

2548.  [On  an  accepted 
abandonment  of  the  ship, 
the  freight  earned  after  the 
loss  belongs  to  the  insurer  of 
the  ship;  that  earned  pre- 
viously to  the  loss  belongs  to 
the  ship-owner  or  to  the  in- 
surer on  freight  to  whom  it 
is  albandoned.] 

2549.  Abandonment  made 
upon  sufficient  ground  and 
accepted,  is  binding  on  both 
parties.  It  cannot  be  defeat- 
ed by  any  subsequent  event, 
or  revoked  otherwise  than  by 
mutual  consent. 

2550.  If  lUe  insurer  refuse 
to  accept  a  valid  abandon- 
ment he  is  liable  as  for  an 
absolute  total  loss,  deducting 
from  the  amount  any  pro- 
ceeds of  the  thing  abandon- 
ed which  have  been  applied 
to  the  benefit  of  the  insured. 

SECTION   VI. 

OF    LOSS     BY    AVERAGE     CON- 
TRIBUTIONS. 

2551.  In  the  absence  of 
special  agreement  between 
the     parties,     average     con- 
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tributions  are  regulated  by 
the  following  articles  of  this 
section,  and,  when  these  do 
not  apply,  by  the  usage  of 
trade. 

The  insurer  is  bound  to 
reimiburse  the  insured  the 
amount  of  his  contribution 
not  exceeding  the  sum  in- 
sured. 

2552.  Contribution  by  the 
shi,p  and  freight  and  by  th? 
goods  whether  saved  or  lost, 
rateably  and  according  to 
the;r  respective  values,  is 
made  for  damages  voluntar- 
ily sustained  and  extraordin- 
ary expenses  incurred,  for 
the  common  safety  of  the 
ship  and  cargo. 

These  are  called  general  or 
gross  average  losses,  and  are 
given  as  a  compensation  to 
as  follows: 

1.  Money  or  other  things 
pirates  to  ransom  the  ship 
and  cargo,  or  as  salvage  to 
recaptors; 

2.  Loss  by  jettison; 

3.  Masts,  cables,  anchors  or 
other  furniture  of  the  ship, 
cut  away,  destroyed  or  aban- 
doned; 

4.  Drainages  caused  by  jet- 
tison to  the  goods  which  re- 
main in  the  ship  or  to  the 
ship  itself; 

5.  The  wages  and  mainten- 
ance of  seamen,  during  the 
detention  of  the  ship  in  the 
course  of  her  voyage,  by  a 
sovereign  power,  and  during 
the  necessary  repairs  of  in- 
juries of  a  nature  to  give 
rise  to  average  contribu- 
tion; 


6.  The  expense  of  unlad- 
ing, to  lighten  the  ship  and 
enable  her  to  enter  a  port  of 
refuge  or  river,  when  she  is 
compelled  to  do  so  by  storm 
or  by  the  pursuit  of  an 
enemy; 

7.  Loss  and  expenses  aris- 
ing from  the  voluntary 
stranding  of  the  ship  for  the 
purpose  of  escaping  total  loss 
or  capture. 

And  in  general  all  dam- 
ages voluntarily  suffered  and 
extraordinary  expenses  in- 
curred for  the  common  safe- 
ty of  the  ship  and  cargo, 
from  the  time  of  loading  and 
departure  of  the  ship  to  the 
time  of  her  arrival  and  dis- 
charge at  the  port  of  des- 
tination. 

2553.  Jettison  gives  rise  to 
contribution  only  when  it  is 
made  in  imminent  peril  and 
is  necessary  for  the  preserva- 
tion of  the  ship  and  cargo. 

It  may  be  of  the  cargo,  or 
of  the  provisions,  tackle  or 
furniture  of  the  ship. 

2554.  Jettison  must  be 
first  made  of  things  the  least 
necessary,  the  most  weighty, 
and  of  the  least  value. 

2555.  The  ship's  warlike 
stores  and  provisions,  and  the 
clothes  of  the  crew,  do  not 
contribute,  but  the  value  of 
those  lost  by  jettison  is  paid 
by  contribution  upon  other 
effects  generally. 

The  baggage  of  passengers 
does  not  contribute.  If  lost 
it  is  paid  by  contribution  in 
which  it  shares. 

2556.  Goods      for     which 
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there  is  no  bill  of  lading  or 
acknowledgment  by  the  mns- 
ter,  or  which  are  put  on 
board  contrary  to  the 
charter-party,  are  not  paid 
for  by  contribution  if  lost 
by  jettison.  They  contribute 
if  saved. 

2557.  Goods  carried  on 
deck,  which  are  lost  or  dam- 
aged by  jettison,  are  not 
paid  for  by  contribution,  un- 
less they  were  so  carried  in 
conformity  with  an  estab- 
lished usage  and  course  of 
trade.  They  contribute  if 
saved. 

2558.  In  cases  of  average 
contribution  the  ship  and 
freight  are  estimated  at 
their  value  at  the  port  of 
discharge. 

The  goods  lost  as  well  as 
those  saved  are  estimated 
in  like  manner,  deducting 
freight,  duties  and  other 
charges. 

2559.  Notwithstanding  the 
rule  of  valuation  contained 
in  the  last  preceding  article, 
the  amount  which  the  insur- 
er is  liaible  to  reimburse  to 
the  insured  for  his  contribu- 
tion is  regulated  by  the  value 
which  the  ship  or  goods  bear 
according  to  articles  2533 
and  2534,  or  by  the  sum 
specified  in  the  valued  policy 
and  not  'by  their  contribu- 
tion value.  I 

2560.  No  contribution  is 
made  for  particular  average  | 
losses.  They  are  borne  by  the  i 
owner  of  the  thing  which  has  j 
suffered  the  damage  or  oc-  1 
casioned  the  expense;  saving  I 


his  recourse  against  the  in- 
surer as  declared  in  article 
2527. 

2561.  If  the  ship  be  not 
saved  by  the  jettison,  no 
contribution  takes  place,  and 
the  goods  saved  are  not  held 
to  contribute  for  those  lost  or 
damaged  thereby. 

2562.  If  the  ship  be  saved 
by  the  jettison  and  continue 
her  voyage,  but  be  after- 
wards lost,  the  goods  saved 
are  subject  to  contribution  at 
their  actual  value,  deducting 
the  costs  of  salvage. 

2563.  The  goods  jettisoned 
do  not  in  any  case  contribute 
to  the  payment  of  losses  hap- 
pening afterwards  to  the 
goods  saved. 

The  cargo  does  not  con- 
tribute to  the  payment  of  the 
ship  when  lost  or  rendered 
unfit  for  navigation. 

2564.  In  case  of  the  loss  of 
goods  put  into  lighters  to 
enable  the  ship  to  enter  into 
a  port  or  river,  the  ship  and 
her  whole  cargo  are  subject 
to  contribution;  but  if  the 
ship  be  'lost  with  the  goods 
remaining  on  board,  the 
goods  in  the  lighters  are  not 
subject  to  contribution,  al- 
though they  arrive  safely  in 
port. 

2565.  It  is  the  duty  of  the 
master  on  his  arrival  at  the 
first  port  to  make  his  de- 
claration and  protests  in  the 
customary  form,  and  also 
together  with  some  of  his 
crew  to  make  oath  that  the 
loss  or  expense  sustained  was 
for    the    safety    of   the    ship 
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and  crew.  The  neglect  to  do 
so  does  not  however  aflfect 
the  rights  of  the  parties  in- 
terested. 

2566.  The  owners  and  mas- 
ter have  a  privilege  and 
right  of  retention  upon  the 
goods  on  iboard  the  ship  or 
their  price  for  the  amount  of 
contribution  for  which  these 
are  liable. 

2567.  If  after  the  contribu- 
tion the  goods  jettisoned  be 
recovered  by  the  owner,  he 
is  bound  to  repay  to  the  mas- 
ter* and  other  interested 
parties,  the  amount  of  the 
contribution  received  by  him, 
deducting  therefrom  the 
amount  of  damage  suffered 
by  the  goods  and  the  costs  of 
salvage. 

CHAPTKR  THIED. 

OF   FIRE   INSURANCE. 

2568.  Insurance  against 
loss  by  fire  is  regulated  by 
the  provisions  contained  in 
the  first  chapter  of  this  title, 
and  is  subject  also  to  the 
rules  contained  in  the  second 
chapter,  when  these  can  be 
made  to  apply  and  are  not 
inconsistent  with  the  articles 
contained  in  this  chapter. 

2569.  A  fire  policy  contains 
•the    name    of    the    party  in 

whose  favor  it  is  made; 

A  description  or  sufficient 
designation  of  the  object  of 
the  insurance  and  of  the  na- 
ture of  the  interest  of  the 
insured; 

A     declaration      of      the 


amount  covered  by  the  in- 
surance, of  the  amount  or 
rate  of  the  premium,  and  of 
the  nature,  commencement 
and  duration  of  the  risk; 

The  sulbscription  of  the  in- 
surer with  its  date; 

Such  other  announcements 
and  conditions  as  the  parties 
may  lawfully  agree  upon. 

2570.  Representations  not 
contained  in  the  policy  or 
made  a  part  of  it,  are  not 
admitted  to  control  its  con- 
struction or  effect. 

2571.  The  interest  of  an  in- 
surer against  loss  by  fire  may 
be  that  of  an  owner,  or  of  a 
creditor,  or  any  other  inter- 
est appreciable  in  money  in 
the  thing  insured;  but  the 
nature  of  the  interest  must 
be  specified. 

2572.  It  is  an  implied  war- 
ranty on  the  part  of  the  in- 
sured that  his  description  of 
the  object  of  the  insurance, 
shall  be  such  as  to  shew 
truly  under  what  class  of 
risks  it  falls  according  to  the 
proposals  and  conditions  of 
the  policy. 

2573.  An  insurance  upon 
effects  indeterminately  as 
being  in  a  certain  pilace  is 
not  limited  to  the  particular 
effects  which  are  there  at 
the  time  of  insuring,  but  at- 
taches to  all  those  falling 
within  the  description  con- 
tained in  the  policy  which 
are  in  the  place  at  the  time 
of  the  loss;  unless  a  different 
intention  is  indicated  in  the 
policy. 

2674.  Any  alteration  in  the 


•ilO 


OF  INSUEANCE. 


use  or  condition  of  the  thing 
insured  from  those  to  •which 
it  is  limited  by  the  policy, 
made  without  the  consent  of 
the  insurer,  by  means  within 
the  control  of  the  insured 
and  which  increases  the  risk, 
is  a  cause  of  nullity  of  the 
policy. 

If  the  alteration  do  not  in- 
crease the  risk,  the  policy  is 
not  affected  by  it. 

2575.  The  sum  insured  does 
not  constitute  any  proof  of 
the  value  of  the  object  of  the 
insurance;  such  value  must 
be  established  in  the  manner 
required  by  the  conditions  of 
the  policy  and  the  general 
rules  of  proof,  unless  there 
is  a  special  valuation  in  the 
policy. 

2576.  The  insurance  is  ren- 
dered void  by  the  transfer  of 
interest  in  the  object  of  it 
from  the  insured  to  a  third 
person,  unless  such  transfer 
is  with  the  consent  or  priv- 
ity of  the  insurer. 

The  foregoing  rule  does  not 
apply  in  the  case  of  rights 
acquired  by  succession  or  in 
that  specified  in  the  next  fol- 
lowing article. 

The  insured  has  in  all  cases 
a  right  to  assign  the  policy 
with  the  thing  insured,  sub- 
ject to  the  conditions  therein 
contained.  —  R.  S.  Q.,  6271; 
43  V.  C,  e.  1. 

2577.  A  transfer  of  inter- 
est by  one  to  another  of 
several  partners  or  owners  of 
undivided  property  who  are 
jointly  insured,  does  not 
avoid  the  policy. 


2578.  The  insurer  is  liable 
for  losses  caused  by  the  in- 
sured otherwise  than  by 
fraud  or  gross  negligence. 

2579.  The  insurer  is  also 
liable  for  losses  caused  by 
the  fault  of  the  servants  of 
the  insured  committed  with- 
out his  knowledge  or  consent. 

2580.  The  insurer  is  liable 
for  all  losses  which  are  the 
immediate  consequence  of 
fire  or  burning  from  what- 
ever cause  it  may  arise,  in- 
cluding damage  to  the  things 
insured  suffered  in  their  re- 
moval or  by  the  means  used 
for  extinguishing  the  fire  ; 
subject  to  the  special  excep- 
tions contained  in  the  policy. 

2581.  The  insurer  is  not 
liable  for  losses  caused  mere- 
ly by  excessive  heat  in  a 
furnace,  stove  or  other  usual 
means  of  communicating 
warmth  when  there  is  no 
actual  burning  or  ignition  of 
the  thing  insurred. 

2582.  In  case  of  loss  by 
fire  the  insurer  is  liable  for 
the  whole  amount  of  the  loss 
not  exceeding  the  sum  insur- 
ed, without  deduction  or 
average. 

2583.  When  by  the  terms 
of  the  policy  a  delay  is  given 
for  the  payment  of  the  re- 
newed premium,  the  insur- 
ance continues,  and  if  a  loss 
occur  within  the  delay,  the 
insurer  is  liable,  deducting 
the  amount  of  the  premium 
due. 

2584.  The  insurer  on  pay- 
ing the  loss  is  entitled  to  a 
transfer  of  the  rights  of  the 
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insured  against  the  persons 
by  whose  fault  the  fire  or 
loss  was  Caused. 

CHAPTER  FOURTH. 

OF  LIFE  INSURANCE. 

2585.  Life  insurance  is 
regulated  by  the  provisions 
contain-ed  in  the  first  chapter 
of  this  title,  and  is  subject 
also  to  the  rules  contained  in 
the ,  second  chapter  when 
these  can  be  made  to  apply 
and  are  not  inconsistent  with 
the  articles  contained  in  thi"" 
chapter. 

Articles  2570  and  2583  ap- 
ply to  contracts  of  life  in- 
surance. 

2586.  Life  insurance  is  sub- 
ject also  to  the  rules  con- 
tained in  articles  1902,  1903, 
1904,  1905,  1906,  relating  to 
the  persons  upon  whose  life 
it  may  be  effected. 

2587.  A  life  policy  con- 
tains: 

The  name  or  sufficient 
designation  of  the  party  in 
whose  favor  it  is  made,  and 
of  the  person  whose  life  is 
insured; 

A  declaration  of  the 
amount  of  the  insurance,  of 
the  amount  or  rate  of  pre- 
mium, and  of  the  commence- 
ment and  duration  of  the 
risk  ; 

The  subscription  of  the  in- 
surer with   its   date; 

Such  other  announcements 
or  conditions  as  the  parties 
may  lawfullv  agree  upon. 

2588.  The     declaration    in 


•  the  policy  of  the  age  and 
condition  of  health  of  the 
person,  upon  whose  life  the 
insurance  is  made,  constitu- 
tes the  warranty  upon  the 
correctness  of  which  the  con- 
tract depends. 

Nevertheless  in  the  ab- 
sence of  fraud  the  warranty 
that  the  person  is  in  good 
health  is  to  be  construed 
liberally  and  not  as  meaning 
that  he  is  free  from  all  in- 
firmity or  disorder. 

2589.  In  life  insurance  the 
sum  insured  may  be  made 
payable  upon  the  death  of 
the  person  upon  whose  life  it 
is  effected,  or  upon  his  sur- 
viving a  specified  period,  or 
periodically  so  long  as  he 
shall  live,  or  otherwise  con- 
tingent upon  the  continuance 
or  determination  of  life. 

2590.  The  insured  must 
have  an  insurable  interest  in 
the  life  upon  which  the  in- 
surance is  effected. 

He  has  an  insurable  inter- 
est in  the  life: 

1.  Of  himself; 

2.  Of  any  person  upon 
whom  he  depends  wholly  or 
in  part  for  support  or  educa- 
tion; 

3.  Of  any  person  under 
legal  obligation  to  him  for 
the  payment  of  money,  or 
respecting  property  or  ser- 
vices which  death  or  illness 
might  defeat  or  prevent  the 
performance  of; 

4.  Of  any  person  upon 
whose  life  any  estate  or  in- 
terest vested  in  the  insured 
depends. 
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2591.  A  policy  of  insur- , 
ance  on  life  or  health  may 
pass  by  transfer,  will,  or 
succession,  to  any  person, 
whether  he  has  an  insurable 
interest  or  not  in  the  life  of 
the  person  insured. 

2592.  The  measure  of  the 
interest  insured  is  the  sum 
fixed  in  the  policy,  except  in 
cases  of  insurance  by  credit- 


ors or  in  other  like  cases  in 
which  the  interest  is  suscep- 
tible of  exact  pecuniary 
measurement.  In  these  cases 
the  sum  fixed  is  reduced  to 
the  actual  interest. 

2593.  Insurance  effected  by 
a  person  on  his  own  life  is 
void  if  he  die  by  the  hands 
of  justice,  by  duelling,  or  by 
suicide. 


TITLE    SIXTH. 

OF  BOTTOMRY  AND  RESPONDENTIA. 


2894.  Bottomry  is  a  con- 
tract whereby  the  owner  of  a 
ship  or  his  agent,  in  con- 
sideration of  a  sum  of  money 
loaned  for  the  use  of  the 
ship,  undertakes  conditional- 
ly to  repay  the  same  with  in- 
terest, and  hypothecates  the 
ship  for  the  performance  of 
his  contract.  The  essential 
condition  of  the  loan  is  that 
if  the  ship  be  lost  by  a  for- 
tuitous event  or  irresistible 
force,  the  lender  shall  lose 
his  money;  otherwise  it  is 
to  be  repaid  with  a  certain 
profit  for  interest  and  risk. 

2595.  If  the  loan  be  made 
not  upon  the  ship  but  upon 
the  goods  laden  in  her,  the 
contract  is  called  respon- 
dentia. 

2596.  The  loan  may  be 
made  upon  the  ship,  freight 
and  cargo  together,  ox  upon 


such  portion  of  either  as  may 
be  agreed  upon  by  the  par- 
ties. 

2597.  The  contract  must 
specify: 

1.  The  amount  of  money 
loaned  with  the  rate  of  in- 
terest to  be  paid; 

2.  The  objects  upon  which 
the  loan  is  made.  It  specifies 
also  the  nature  of  the  risk. 

5298.  If  the  time  of  the 
risk  do  not  appear  from  the 
contract,  it  runs,  with  res- 
pect to  the  ship  and  freight, 
from  the  day  she  sails  until 
she  is  anchored  or  moored  in 
the  place  of  her  destination. 

With  respect  to  the  cargo, 
it  runs  from  the  time  the 
goods  are  shipped  until  their 
delivery  ashore. 

2599.  In  loans  upon  bot- 
tomry the  ship,  with  her 
tackle,   furniture,    armament 
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and  provisions,  and  freight 
earned,  are  held  by  privilege 
for  the  payment  of  the  cap- 
ital and  interest  of  the 
money  loaned  upon  them. 

In  loans  upon  respondentia 
the  cargo  is  held  in  like  man- 
ner. 

If  the  loan  be  upon  a  part 
only  of  the  ship  or  cargo 
such  part  only  is  held  for  the 
payment. 

2600.  Loans  in  the  nature 
of  contracts  of  bottomry  or 
respondentia  cannot  be  made 
upon  the  wages  of  sailors. 

2601.  A  loan  made  for  a 
sum  exceeding  the  value  of 
objects  affected  for  the  pay- 
ment of  it  may  be  annulled 
at  the  instance  of  the  lender, 
if  fraud  <he  proved  against 
the  borrower. 

If  there  be  no  fraud,  the 
contract  is  valid  to  the 
amount  of  the  objects  af- 
fected for  the  payment,  and 
the  surplus  of  the  sum  bor- 
rowed must  be  repaid  with 
legal  interest  at  the  place  of 
borrowing. 

2602.  The  borrower  uipon 
respondentia  is  not  discharg- 
ed from  his  liability  by  the 
loss  of  the  ship  and  cargo  ; 
unless  he  proves  that  he  had 
goods  aboard,  at  the  time  of 
the  loss,  of  the  value  of  the 
amount  loaned  to  him. 

2603.  A  loan  upon  bottom- 
ry or  respondentia  may  be 
made  to  the  master,  in  case 
of  urgent  necessity,  for  the 
repair  and  other  us«s  of  the 
ship;,  but,  if  made  to  him 
without  the  authority  of  the 


owners  in  the  place  where 
they  reside,  or  where  com- 
munication with  them  is 
easy,  such  part  only  of  the 
ship  or  cargo  as  may  belong 
to  the  master  is  held  for  the 
payment  of  the  loan;  subject 
to  the  provisions  contained 
in  the  next  following  article. 

2604.  The  parts  of  the 
owners,  even  if  residing  in 
the  place  where  the  loan  is 
made,  are  held  for  the  pay- 
ment of  money  loaned  to  the 
master  for  repairs  and  pro- 
visions, when  the  ship  has 
been  afifreighted  with  the 
consent  of  such  owners,  and 
they  have  refused  to  furnish 
their  contingent  for  putting 
her  in  condition  for  the 
voyage. 

2605.  Loans  ^(pon  bottomry 
and  respondentia,  made  for 
the  latest  voyage,  are  paid 
by  preference  before  those  of 
a  preceding  one,  even  when 
it  is  declared  that  the  latter 
are  continued  by  a  formal 
renewal. 

The  loans  made  during  the 
voyage  are  paid  by  prefer- 
ence over  those  contracted 
before  the  departure  of  the 
ship;  and  if  several  loans  be 
contracted  during  the  voyage 
the  last  is  preferred  to  any 
which  precede  it. 

2606.  The  lender  upon  re- 
spondentia does  not  bear  the 
loss  of  goods  which  perish  by 
perils  of  the  sea,  when  such 
goods  have  been  transferred 
from  the  ship  specified,  in  the 
contract  into  a  different  one; 
unless  it  is  proved  that  such 
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transfer    was    caused    hy  ir- 
resistible force. 

2607.  If  the  ship  or  cargo 
upon  which  a  loan  is  made 
be  totally  lost,  by  a  fortuit- 
ous event  or  irresistible 
force,  within  the  time  and 
place  for  which  the  risk  ex- 
tends, the  mon€y  loaned  can- 
not be  recovered. 

2608.  Losses  arising  from 
defect  in  the  thing,  or  caus- 
ed by  the  act  of  the  owners, 
master,  or  charterer,  are  not 
considered  fortuitous  events, 
unless  there  is  a  special 
agreement  to  the  conitrary. 

2609.  In  case  of  partial 
lass  by  shipwreck  or  other 
fortuitous  event,  the  pay- 
ment of  the  sum  loaned  is  re- 
duced to  the  value  of  the 
things  held  for  it  which  are 
saved. 


2610.  Lenders  upon  bottom- 
ry or  respondentia  contribute 
to  general  average  in  dis- 
charge of  the  borrower. 

They  do  not  contribute  to 
simple  average  or  particular 
damages,  unless  there  is  an 
arrangement  to  that  effect. 

6211.  If  there  be  a  loan 
and  also  an  insurance  upon 
the  same  ship  or  cargo,  the 
lender  is  preferred  to  the  in- 
surer upon  whatever  is  saved 
from  the  shipwreck,  for  the 
capital  only  of  his  loan. 

2612.  Bottomry  and  respon- 
dentia bonds  made  payable  to 
order  may  be  negotiated  by 
endorsement.  Such  negotia- 
tion of  them  has  the  same  ef- 
fect and  produces  the  same 
rights  as  the  transfer  of 
other  negotiable  instruments. 


FINAiL  PRIOVIISIONS. 


2613.  The  laws  in  force  at 
the  time  of  the  coming  into 
force  of  this  code  are  abrog- 
ated in  all  cases: 

In  which  there  is  a  provi- 
sion herein  having  expressly 
or  impliedly  that  effect; 

In  which  such  laws  are 
contrary  to  or  inconsistent 
with  any  provision  herein 
contained; 

In  which  express  provision 
is  herein  made  upon  the  par- 
ticular matter  to  which  such 
laws  relate; 

Except  always  that  as  re- 
gards    transactions,    matters 


and  things  anterior  to  the 
coming  into  force  of  this 
code,  and  to  which  it«  pro- 
visions could  not  apply  with- 
out having  a  retroactive  ef- 
fect, the  provisions  of  law 
which  without  this  code 
would  apply  to  such  transac- 
tions, matters  and  things  re- 
main in  force  and  apjwy  to 
them,  and  this  code  applies 
to  them  only  so  far  as  it 
coincides  with  such  provi- 
sions. 

2614.  The  declaration  that 
certain  matters  are  regulated 
by  the    Code    of    Civil   Pro- 
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cedure  shall  not  have  the  ef- 
fect of  repealing  any  exist- 
ing rule  or  of  abolishing  any 
mode  of  proceeding  now  in 
use  until  the  said  Code  of 
Civil  Procedure  shall  have 
become  law. 

2615.  If  in  any  article  of 
this  code  founded  on  the  laws 
existing  at  the  time  of  its 
promulgation,  there  be  a  dif- 
ference between  the  English 
and  French    texts,  that  ver- 


sion shall    prevail    which  ia 

most  consistent  with  the 
provisions  of  the  existing 
laws  on  which  the  article  is 
founded;  and  if  there  be 
any  such  difference  in  an  ar- 
ticle changing  the  existing 
laws,  that  version  shall  pre- 
vail which  is  most  consistent 
with  the  intention  of  the  ar- 
ticle, and  the  ordinary  rules 
of  legal  interpretation  shall 
apply  in  determining  such  in- 
tention. 


THE  END. 
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ARTS. 

Abandoned    Lands,     in 

seigniories,  re-entry 
■apon^— vide  E.  S.  Q. 
5607  et  seq 1561a 

Abandonment,  of  im- 
moveables by  ascen- 
dants   1277 

of    present     property 
equivalent  to  gift  .    .     781 
in  emphyteusis    .    .    .     580 
obligation      of      pur- 
chaser     to     pay,     in 
alienation     for    rent, 
not  discharged  by  .    .   1595 
Vide  Surrender, 
Stray     Property, 
Insurance. 

Absence,  effects  of,  as 
regards  marriage    .    . 

108  to  112 
effects  of,  as  regards 
contingent  rights   .    . 

104  to  107 

Absentee,  definition  of.       86 
when  curator  may  be 

appointed 87 

procedure   to    appoint 
curator  .......       88 

powers  and  duties  of 
curator  to  .    .    .    .  89  to  91 

curatorship       brought 

to  an  end 92 


Absentee. —  arts. 

provisional  possession 
of  heirs  of  absentee. 

93  to  97 
when  (psovisional  pos- 
session    becomes    ab- 
solute         98 

effect     of     re-appear- 
ance of  absentee  .   100-101 
contingent      rights 
which  may  accrue  to. 

104  to  107 
care    of     .minor    chil- 
dren of  absentee  .   113-114 
when  property  of  ab- 
sentee may  be    hypo- 
thecated     2039 

Abuse,  of  enjoyment  by 
usufructuary   ....     480 
of       enjoyment       by 
dowager 1464 

Acceptance,  of  Com- 
munity :  Tide  Com- 
munity. 

Of  Gifts 787  to  794 

"       when    presumed     788 
"       by  tutors,  cura- 
tors, &c 789 

Of  Gifts,  time  for  ac- 
cepting, vide  Gifts. 

Of  Sticcessions  :  Tide 
Successions. 
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Acceptance. —  arts. 

Of  Successiotis:  by  tutor 
to  minors 301 

Of  Successions  :  under 
benefit  of  inventory.     649 

Of  Legacies  either  ex- 
press or  implied.    .    .     866 

Of  Transfer,  in  sales  of 
debts  is  equivalent  to 
notice 1571 

Accession,  General  law 
of:  Tide  Ownership. 

408  to  413 
in     relation     to     im- 
moveable property.    . 

888,  414  to  427 
in  relation  to  pigeons, 
rabbits  &  fish  ...    .     428 
in    relation    to   move- 
able property  .  429  to  442 
as  between  co-heirs   .     653 
in  successions  devolv- 
ing to  ascendants  .    .     627 
in  regard  to  legacies. 

868,  888 

Accessories,  in  legacies 
include  necessary  de- 
pendencies       891 

sale    of    a    thing    in- 
cludes  its   accessories  1499 
sale  of  a  debt  includes 
its  securities    ....    1574 

Accidents,     Railway 

(general) 1053 

railway     (injuries    to 

cattle) 1053 

railway     (injuries  by 

fire) 1053 

street 1053 

marine 1050 

general 1053 

to  employees  ....  1054 
caused  by  horses  .  .  1053 
marise 1053 


ARTS. 

Account,     Of    Commun- 
ity: Tide  Community, 
Partition  of  .  1354  to  1378 
By  Beneficiary  heir  677  $  2 
By  Tutor  is  obligatory 
when     his    office    has 

terminated 308 

By  Tutor  and  some- 
times during  tutor- 
ship   309 

By  Tutor  definitive 
account  at  majority 
or     emancipation     of 

the  minor 310 

By  Tutor  interest  due 
icompanied  by  v.ou<;hers  311 
By     Tutor     contesta- 
tion of 312 

By  Tutor  isterest  due 

on  balance  of  ...    .     313 

Accretion.  Tide  Acces- 
sion. 

A  c  k  n  0  w  ledgment,  of 
debt  to  take  it  out  of 
the  statute  of  limita- 
tions   1235 

by   father   or   mother 

of  illegitimate  child  .     240 

Acquests,  Of  Commun- 
ity: Tide  Community. 

Acquisition,  of  rights  of 
property  ....  583  et  seq. 

Acquittance,  Tide  Pay- 
ment. 

Act  of  Man,  Servitudes 
established  by:  Tide 
Servitudes. 

Action,  of  a  child  to  es- 
tablish his  status  is 
imprescriptible  .  .  .  235 
for  aliments  ;  by 
whom  and  to  whom 
due 165  et  seq. 
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Action. —  ABTS. 

all  not  otherwise  reg- 
ulated are  prescribed 

by  30  years 2242 

en  garantie  of  buyer 
against  seller.  1515  et  seq. 
against    seller  te  im- 
en  garantie  of  buyer 

moveables 2062 

Hypothecary,  when 
it    lies     and     against 

whom 2058 

Hypothecary,   when 
in   possession  of  usu- 
fructuary ......   2059 

Hypothecary,  when 
in  possession  of  in- 
stitute   2060 

Hypothecary,  object 

of 2061 

Hypothecary,  holder 
can  call  in  his  vendor  2062 
Hypothecary",  and 
stay  proceedings  by 
dilatory  exception.  .  2063 
Hypothecary,  what 
defences   hoQder    may 

set  up 2064-2065 

Hypothecary,  excep- 
tion of  discussion  2066-2067 
Hypothecary,  excep- 
tion of  warranty  2068-2069 
Hypothecary,  excep- 
tion of  subrogation   . 

2070-2071 
Hypothecary,  excep- 
tion arising  from  ca- 

penditures 2072 

Hypothecary,  excep- 
tion resulting  from  a 
privileged  claim  or  a 
prior  hypothec  .  .  .  2073 
Hypothecary,  effect 
of  subsequent  aliena- 
15 


Action. —  ABT8. 

tion  of  the  immove- 
able     ....  2074 

Hypothecary,  holder 
may      surrender      im- 
moveable  .    .    .    2075,  2079 
Hypothecary,  holder 
pays       profits      since 

service 2076 

Hypothecary,      how 
surrender   effected.    .   2077 
Hypothecary,  joined 
to  personal,  when  pre- 
scribed   2247 

TO  interrupt  pre- 
scription   2057 

OF  MINORS  are  brought 
in  name  of  tutor   .    .     304 
OF    MINORS    real    ac- 
aetions  require  a  cur- 
ator.     320 

OF  MINORS  of  14  can 
sue  for  wages  up  to 

$50 304 

OF  partition..    .    .694-695 
POSSESSORY,      emphy- 
teutic    lessee     may 
bring ^   .   .     572 

redhibitory,  result- 
ing from  latent  de- 
fects, when  it  must 
be  brought 1530 

REDHIBITORY,,     d  0  6  S. 

not    lie  in    sales    un- 
der execution.    .    .    .  1531 
Eesolutory,  in  cases 

of  sale 2102 

Eevocatory,  of  gifts 
on  ground  of  ingrat- 
itude  814-815 

Separation  from 
bed  and  board, 
causes  of.   .    .   .186  to  191 
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Action. —  ABTS. 

Sepakation  f  e  o  m 
bed  and  boaed, 
wife  must  be  au  thor- 

ized 194 

Sepabation    f  b  o  m 

BED      AND      BOAED, 

wife  may  be  allowed 
to  leave  her  husband 
during  the  suit.    .    .     195 
Sepabation     f  e  o  m 

bed      and      BOAED, 

effect  of  reconcilia- 
tion  196 

Sepabation  f  e  o  m 
bed  and  boaed, 
new  causes  give  rise 
to  new  action.  .  .  .  197 
Sepabation  f  e  o  m 
bed  and  boaed, 
effect  of  dismissal  of 

action 198 

Separation  f  b  o  m 
bed  and  boaed, 
judgment  may  be  sus- 
pended  199 

Separation  f  e  o  m 
bed  and  boaed, 
provisional     care     of 

children 200 

Sepabation    feom 
bed     and    boaed, 
wife   may  live   apart 
from  her  husband.    .     201 
Sepabation    from 

BED       AND       board, 

wife      may      demand 
alimentary     pension .     202 
Sepabation    feom 
bed     and     boaed, 
wife  may  forfeit  this 

pension 203 

Sepabation    feom 

BED      AND      board, 


Action. —  ABT.S. 
wife     in     community 
may  attach  the  move- 
able   effects    of    com- 
munity  204 

Sepabation     from 

BED       AND      board, 

husband's  alienation 
of  immoveables  after 
wife    lives    apart,    is 

null 205 

Sepabation  as  to 
PROPERTY.  Tide  Se- 
paration of  PROP- 
ERTY. 

Salary  of  domestics 
and  farm  servants. 
Vide  Wages   .    .    .    .1669 

against  partners,  how 

served 1838 

Acts  to  be  done  by  more 
than  two,  may  be  va- 
lidly done  by  ma- 
jority  17  §  19 

Acts     of     Parliament, 

Tide  Laws 

when      pubJic      a(n  d 
when  private  ....       10 
public     are     deemed 
known,     but     private 
must    be   pleaded.     .       10 

Acts,  notarial,  requi- 
sites of 1208-1209 

make  complete  proof 
of   certain    things.     .   1210 
but  may    be    contra- 
dicted and  how.    .    .   1211 
passed  out  of  Lower 
Canada,   when   valid.         7 
of   ratification   of  an 
obligation,  when  void- 
able  1214 
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Acts. —  ART5. 

of  recognition  do  not 
always  make  proof  of 
primordial  title.    .    .  1213 
sous    scinff   priv6,   de- 
fective authentic  acta 
may  be  good  as.    .    .  1221 
soits  seing  priv6,  what 
they   make  proof   of.  1222 
sous  seing  priv6,  when 
signature    to    is    held 

to  be  valid 1223 

sous  seing  priv6,  effect 
of  •  denial  of  signa- 
ture  1224 

sous  seing  priv6,  when 
their  date  is  proof 
against  third  parties.  1225  * 
sous  sei?ig  prlve,  com- 
mercial make  proof 
of  their  own  date.  .  1226 
sous  seing  privi,  make 
proof  against  the 
maker  but  not  in  his 

favor 1227-1228 

sous  seing  priv6,    o  n 
notes  is  proof  of  pay- 
ment,  but   not   proof 
0  f     interruption     o  f 
prescription.     .     .     .   1229 
Authentic,    what    are 
and   how   they   make 
proof.    .     .     .r^.    .    .   1207 
how    con&trued.     .     .         8 
Of    Civa    Status,    de- 
fined  17  §  22 

Of  Civil  Status,  what 
they  should  contain.  39 
Of  Civil  Status,  attor- 
neys may  somestimes 
represent  parties  to.  40 
Of  Civil  Status,  pub- 
lic officer  must  read 
to  the  parties.    ...       41 


Acts. —  ARTS. 

license 59,  59a 

Of  Civil  Status,  must 
be  inscribed  in  Reg- 
isters.    Tide     R  E  G  - 

ISTEKS 42  to  50 

Of  Civil  Status,  mean- 
ing of  words  Protes- 
tant churches.  Vide 
note  to  article.  .  .  42 
Of  Civil  Status,  proof 
of  when  registers  are 

lost.    .    .    ._ 51 

Of  Civil  Status,  du- 
ties and  responsabUi- 
ties  of  depositaries  of 
Registers.  .52,  53  53a  53b 
Of  Civil  Status,  recti- 
fication of  acts  and 
of     registers.     Tide 

Registers 75-76 

Of  Civil  Status,  ditto 
in  ease  of  omissions.       77 
Of    Civil    Status, 
against    whom    recti- 
fications sjre  effective.       78 

Of  Civil  Status,  ex- 
tracts   therefrom    are 

authentic 50 

Of  Birth,    when    reg- 
istration before  clerk 
of    the     municipality 
takes  the  place  of.    .     53a 
Of  Birth,  contents  of.       54 
Of  Birth,  whom  they 
are  signed  by.    .    .    .       55 
Of     Birth,    when    pa- 
rents unknown    ...       56 
Of  Birth,  filiation  of 
legitimate  children  is 

proved  by 228 

Of  Marriage,  bans 
must      be     published 
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Acts. —  AKTS. 

and  certificate  furn- 
ished  57-58 

Of  Marriage,  except 
on  production  of  a 
Of  Marriage,  marriage 
must  take  place  with- 
in one  year  of  last 
publication  of  bans.  60 
Of  Marriage,  must  be 
forwarded  to  the  pro- 

thoinotary 53b 

Of  Marriage,,  opposi- 
tions to 61-62 

Of     Marriage,     who 
must  sdgn  the  act.    .       64 
Of  MarriagCj-what  the 
act  must  set  forth.    .        65 
Of    Burial,    must    be 
forwarded  to  the  pro- 

thonotary 53b 

Of  Burial,   no  burial 
allowed  until  24  hours 
after  decease.    ...       66 
Of    Burial,     where 
burial     shall     take 
pjlace    in    cemeteries, 
to  be   determined  by     - 
Eoman  Catholic  eccle- 
siastical   authorities.      66a 
Of  Burial,  what  acts 
of  should  contain.    .       67 
Of  Burial,  as  regards 
religious  communities 
and  hospitals.    ...       68 
Of  Burial,  as  regards 
violent  deaths  and  in 
pnisons,  &e.    .    .    .  ,.       69 
Of    Burial,    disinter- 
ment of  bodies  .    .    .     69a 

Of  Burial,  interments 
and  disinterments. 
Vide  E.  S.  Q.  3458 
et  seq , 


Acts. —  ARTS. 

Of  Religious  Profes- 
sion, two  registers 
are  to  be  kept.  .  .  70 
Of  Religious  Profes- 
Of  Religious  Profes- 
sion,   how     they    are 

to  be  kept 71 

Of  Religious  Profes- 
sion, what  they  must 

contain 72 

Of  Religious  Profes- 
sion, how  disposed  of 
after  five  years.  .  .  73 
Of  Religious  Profes- 
sion, extracts  from, 
are  authentic.  ...  74 
Tutorship,  registration 
of  necessary,  before 
tutor  can  bring  ac- 
tions   304 

Administration,  Of  Com- 
munity, Vide  .  Com- 
munity. 

Of  Executors :  Vide 
Wills. 

Of  Tutors  :  Vide 
Tutors  and  Tutor- 
ship. 

Of  Curators  :  Vide 
Curator. 

Yoluniary:  Vide  Ne- 
gottorum  gestio. 

Administrators,      t  e  s  - 
tamentary     executors 
may  be  ocflstituted   .     921 
provisions  for  replac- 
ing   923-924 

cannot   purchase  prop- 
erty in  their  charge  .   1484 
investment   of  money 
by 981  et  seq. 
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ARTS. 
Admissions,    either     ex- 
trarjudicial     or     judi- 
cial   1243 

may  be  divided  in  cer- 
tain cases 1243 

how    proof  of    extra- 
judicial is  made  .   .   .   1241 
judicial     is      proof 
against     maker,     ex- 
cepting error   ....   1245 

Adultery,  by  a  wife  is 
ground  for  separation     187 
by  a  husband,  condi- 
tionally so 188 

Advance,  what  is  deem- 
ed, as  to  brokers,  &c.  1750 

Adviser:  Vide  Judicial 

ADVISER. 

Advocates,  Eules  gov- 
erning    1732 

evidence  of 1732 

powers  of 1732 

fees  of 1732 

distraction  of  costs   .   1732 

liability  of 1732 

miscellaneous  ....   1732 
prescription     of    fees 
and  disbursements  of  2260 

Affinity,  not  a  cause  of 
incompetency      in     a 
witness  to  a  will   .    .     845 
but  is  as  to  a  notary 
drawing  will  ....      845 

Affinity. —  arts. 

in      marriage  ;      Tide 
Marriage. 

Affirmation,  when  in- 
cluded  in  word 
"oath" 17  §  15 

Affreightment,  General 
Provisions,  contracts 
of  what  are 2407 


Affreightment. —  arts. 

General  Provisions,  by 
whom  made  and 
whom  they  bind.  .  .  2408 
Gene ral  Provisions, 
ship,  equipments  and 
freight  liable  for 
lessor's  and  cargo  for 
lessee's  obligations  .  2409 
G  eneral  Provisions, 
dissolution  of,  for  cer- 
tain    extraneous 

causes 2410 

Gene  ral  Provisions, 
effect  when  such 
causes  are  temporary  2411 
Gene  ral  Provisions, 
freighter  may  unload 
during  detention    .    .  2412 

Gene  ral  Provisions, 
is  subject  to  rules  of 
(lessor  and  hire  .  .  .  2413 
Charter  party,  what  it 
may  comprise  ....  2414 
Charter  party,  stipula- 
tions usually  contain- 
ed in  2415 

Charter    party,    load- 
ing,    unloading     and 

demurrage 2416 

Charter  party,  master 
signs  a  bill  of  lading  2417 
Charter  party,  when 
whole  ship  is  hired, 
effect  of  master  tak- 
ing    other      person's 

goods 2418 

conveyance  of  goods  in 
a  general  ship  ....  2419 
bill  of  lading,  is  sign- 
ed  and    delivered   by 
master 2420,  2424 
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Affreightment. —  arts. 

bill  of  lading,  on  re- 
ceipt of,  freighter 
must  return  receipts.  2422 
Obligations  of  owner 
01'  lessor  and  master, 
bill  of  lading,  is  trans- 
ferred by  endorse- 
ment and  delivery.  .  2421 
lessor  must  provide  a 
vessel  properly  equip- 
ped and  manned,  and 
master  must  have  a 
pilot  when  required 
by    the     law    of     the 

■country 2423 

master    must    receive 
goods  and  sign  bill  of 

lading 2420,  2424 

goods     must     not    be 
stowed  on   deck.    .    .  2425 
must  sail  on  the  day 

fixed 2426 

must  take  all  needful 
care  of  cargo  ....  2427 
and  deliver  the  goods  2428 
how     goods     are    de- 
livered   2429 

must      advertise     ar- 
rival of  vessel.    .    .    .  2430 
time  allowed  for  dis- 
charging cargo    .    .    .  2431 
hiring    of    pilot   does 
not  exempt  master  or 
owner  from  liability.  2432 
when  owners  are  not 
liable      for     loss     or 
damage  to  cargo  res- 
triction as  to  amount 
of  liabiJlity  for  losses 
incurred      without 
fault  of  owner.  2434,  2435 
effect  of  owner  being 
master  also 2436 


Affreightment. —  arts. 

Obligations      of      the 
lessee,  principal  .    .    .   2437 
cannot  ship  prohibit- 
ed     or      uncustomed 

goods 2438 

effect  of  his  not  fully 
loading  the   ship    .     ,   2439 
liability       for      delay 
caused  by  his  fault   .   2440 
and     for     failing     to 
furnish        a        return 

cargo 2441 

freight,  what    is    and 

when  due 2442 

amount  of,  how  reg- 
ulated   2443 

when       affected       by 
length  of  voyage   .    .   2444 
or     detention     by     a 
sovereign    power    .     .   2445 
on  goods  not  declared  2416 
liability      for,      when 
ship  cannot   land  her 
cargo  by  reason  of  a 
prohibition   of   trade.   2447 
when   repairs  became 
necessary       to      ship, 
freight  is  due  propor- 
tionately   2448 

also  on  goods  sold  to 
pay  for  costs  of  re- 
pair   2449 

also  on  goods  jet- 
tisoned   2450 

but  not  on  goods  lost 
by  shipwreck  or  pi- 
rates, &c 2451 

unless    recaptured    or 

saved 2452 

privilege  on  goods  for 
frei^Sfht  and  primage  .   2453 
consignee  must  grant 
receipt  for  goods   .    .   2454 
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Affreightment. —  arts. 

wheu  goods  may  and 
may  not  be  abandon- 
ed for  freight  ....   245o 
primage  and  average, 
rules  regarding   .    .    .   2456 
demtirraye  defined^    .  2457 
who  is  liable  for   .    .   2458 
■when  it  is  due  ....   2459 
when     regulated     by 

usage 2459 

time  allowed  for  dis- 
•eharging  cargoes.    .    .   2431 

Age,  of  majority,  21 
rears  for  either  sex. 

246,     .324 
at      which      marriage 
may  be  contracted.    .     115 

Agents.  Tide  Commek- 
f'l.vT.  Agents, 

Alienation,,  for  rent: 
Tide  Rent,  alienation 
for. 

contract  for  aliena- 
tion of  a  thing  makes 
purchaser   the   owner.  1025 

Aliens,     conditions     for 
naturalization     of.  21-22-23 
effect   of     naturaliza- 
tion     ;    .    .       24 

right   of,   to     acquire 

property 25 

cannot         serve        as 

jurors 26 

even      non-resideoit, 
may      be      sued      in 
Lower  Canada.    ...       27 
persois      non-resident 
must     give     security 

for  costs 29 

may  be  witnesses  to 

wills 844 

when  laws  of  Lower 
Canada  apply  to 
them 6 


Aliens. —  arts. 

may  inherit  in  Lower 
Canada 609 

Alien  Women,  are  (na- 
turalized by  marriage 
with  British  subject.       23 

Alienation  or  Bent : 
Tide  Eent 1593 

Alienation  of  substitut- 
ed property  during 
the  substitution.    .    .   963a 

Alimentary  Allowance: 
Tide    Maintenance. 

Alimentary  Provision,  is 
not  liable  to  seizure.  1190 

Alluvion,  belongs  con- 
ditionally to  riparian 

proprietor 420 

does  not  take  place 
on  borders  of  private 
lakes  and  ponds.  .  .  422 
effect  of  a  large  por- 
tion of  land  being 
carried  away.  .  .  .  423 
usufructuary  enjoys 
the  benefit  of.    .    .    .     458 

Alterations,  depositaries 
of  registers  respon- 
sible for 52 

Alternative  O  b  1  i  g  a- 
tions:  Tide  Obliga- 
tions, alternative. 

Ambiguity,  of  laws  not 
a  pretext  for  refus- 
ing judgment.    ...       11 

Ambiguous,  law  —  how 
interpreted 12 

Ameliorations:  Tide  Im- 

PROVEilENTS. 

Ameublissement:  Tide 
Mobilization. 

Animals,  owner 's  and 
user 's     responsibility 

for 1055 

found   straying — Tide 
E.S.Q.  5537  et  seq.504  §  5 
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Annuity,  value  of  a  life 
rent   estimated  aa.    .   1915 

Answers,  inserted  in  no- 
tarial protests  not 
proof 1209 

Appeal,  regarding  tutor- 
ships  281,  288 

regawJing     emancipa- 
tion  321 

regarding       interdic- 
tion  332,  336A 

regarding     opposition 

to  marriage 146 

Applications,  of  laws  of 
Lower  Canada  and 
foreign  laws 6 

Appointment,  of  heir  in 
contracts  of  marri- 
age  830 

Apprentices,  responsibi- 
lity of  master  for 
acts  of 1054 

Apprentices. — 

prescription  of  wages 

of 2262 

privilege  for  wages  of  2006 

Apprenticeship,  expen- 
ses of,  not  subject  to 
be  returned  to  succes- 
sion  720 

Appropriation,  of  prop- 
erty for  public  pur- 
poses: Tide  Owner- 
ship, 

of     payments :      Tide 
Imputation. 

Architects,      are     d  i  s- 
charged     from     war- 
ranty after  ten  years.  2259 
liable     for     loss     of 
building    within    ten 

years 1688 

Tide  Work,  Lease  and 
Hire  of. 

Archives,     certain,    re- 


Archives. —  AKTS. 

cords,   registers,     &c., 
are   evidence.    .    .    .   1207 

Arrears,    or   rents    and 
interest  prescribed  by 

five  years 2250 

registrations     of     ar- 
rears of.    ..    .2122  to  2125 

Arrest,  damages  arising 
from  false 1053 

Artisans,  rules  they  are 

subject  to 1696 

have  no  direct  action 
against      owner      o  f 
buildings   they   erect.  1697 
payment  of — how  se- 
cured.  .   .  .1697  a,  b,  c  d  d 
Tide  Workmen. 

Ascendants,  liability  to 

maintain 166,167 

whom  they  are  bound 
to  maintain.    .   165  to     168 
inheritance   by:    Tide 
Successions. 

Assessments,      liability 
of    usufructuary  for.     471 
for  building  churches, 
privilege  for,   on  im- 
moveables.  .   .2009  to  2011 

Assignee,  of  right  in 
succession  may  be  ex- 
eluded  from  partition  170 
of  litigious  right  : 
Tide  Rights  Liti- 
gious  1582 

Assignment,     of     debt: 
Tide  Transfer. 
of     litigious     rights: 
Vide    Sale     of,    and 
Eights  Litigious. 
of  lease  by  the  lessee.  1638 
of   lesse   in   cases   of 
cultivation     of     land 
on   shares 1646 

Assurance:  Vide  Insur- 
ance. 
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AKTS. 

Attachment,     right     of 
lessor  for  rent.    .1623-1624 
right     of     unpaid 
vendor   to    .    .    .1998-1999 

Attorneys:  Vide  Advo- 
cates. 

Attorney,  power  o  f: 
Tide  ISIandate. 

Auction,    either   forced 

or  voluntary 1564 

when  need  not  be  by 
licensed      auctioneer.  1565 
effects  of  not  employ- 
ing  such   auctioneer.  1566 
how  sale  is  completed  1567 
things  when  not  paid 
for  may  be  resold.    .  1568 

Authentic  Writings: 
Tide  Acts  authentic 
and  Wbitings  au- 
thentic.   .    .1207   et   seq. 

Authenticity,  of  regis- 
ters of  acts  of    civil 

status 42 

and  of  extracts  there- 
from        50 

of  certain  notarial  in- 
struments.   .    .    .1208-1209 
of  sundry  public  rec- 
ords,   etc 1207 

of  copies  of  authentic 
writings.   .  .   .1215  to  1219 
of     certain     writings 


Authenticity. —  abts. 

executed  out  of 
Lower  Canada.    .    .1220,  7 

Authority,  Of  Pa/rents: 
Tide    Pakental    Axt- 

THORITV. 

of  marital :  Tide 
Maritai.  Authority. 

Authorization  of  Co- 
roner somestimes  re- 
quired for  burials.  .  69 
OF  WIFE  to  «.ppeiar 
in  judicial  proceed- 
ings  176 

to     give     or     accept 

property 177 

generally.    .    .    .176  to  184 
as  mandatary.    .    .    .   1708 
general  only  valid  af- 
fects her  property.    .     181 
of  age  by  her  minor 

husband 182 

want  of,  is  a  nullity.     183 
judicially    to    release 
her  husband  from  pri- 
son   or   establish    her 

children 1297 

OF  tutors  to  minors 
requisite  certain 
things.    297,   301.   306,    307 

Average  General,  Tide 
Insurance  Marine. 

Avoidance,  of  contracts, 
&c.  in  fraud  of  cre- 
ditors.   .    .    .1032  to  1040 


B 


Bad      Faith,     regarding 
improvements.    .    .    .     417 
must  be  proved  by  he 
who    alleges    it.     .     .   2202 

Bailiffs,  cannot  buy  liti- 
gious rights 1485 

Balance,  interest  due  to 
and  by  tutor  on  ac- 
count  313 


Banking,  express  au- 
thority required  for 
corporations  to  carry 

on 367 

partnerships  for,  how 
regulated 1888 

Bank  Notes,  prescrip- 
tion of  making,  circu- 
lation and  payment 
of 2348 


458 


INDEX    TO    CIVIL    COXtE. 


ARTS, 

Bankruptcy,     what     is 

meant  by 17  §  23 

effect  or  in  regard  to 
contracts.     .     .    .1035-1036 
effect   of   registration 
of    sale    of    property  j«<»o 
within  30  days  of.    .  "dSOO 

Bank  Stock,  is  a  move- 
able  383 

Bans  Of  Marriage, 
publication  of  and 
certificate  of.  .57,  58,  130 
Of  Marriage,  how  dis- 
pensed with.  .  .  .59,  134 
Of  Marriage,  when 
and    where     pnbJish- 

ed 130,  131,  133 

Of  Marriage,    insuffi- 
cient after  one  year.       60 

Barratry,  what  is.    .    .   2511 

Bastard,  Tide  Illegit- 
imate. 

Baths  Floating,  are 
moveables 385 

Beaches,     property     in 
grasses      upon,      Tide 
E.  S.  Q.  5537   ....     591 
regulations  regarding 
things  obstructing.    .      594 

Beams,    restoration    of.     469 
in       common      walls, 
how  placed 514 

Bees,    ownership    of.     .     428 

Beneficiary  Heir:  Tide 
Heir      Beneficiary 

630  et  acq. 

Benefit  of  Discussion: 
Vide  Discussion. 

Benefit  of  Division: 
Vide  Division. 

Benefit  of  Inventory: 
Vide  Inventory. 

Bets,  when  right  of  ac- 
tion lies  with  regard 
to 1927,  1928 


arts. 
Betterments:    Vide    Im- 
provements. 
Bill    of    Lading:     Vide 

A  F  F  R  E  I  G  II  TMENTS, 

2420  et  seq. 
transfer  of 2421 

Bills  of  Exchange,  Gen- 
■  eral  Provmons,  Law 
of  England  at  30th 
May  1849,  to  apply 
when   Code   is   silent. 

2340-2341 
but    parties    to    suit 
may  be  examined  un- 
der oath 2342 

Prescription   of. 2260,   2267 

Birth:    Vide    Acts    of 

Birth 54  et  seq. 

Vide  Filiation. 228  et  seq. 

Blanks,  not  allowed  in 
registers 46,  2180 

Boarding  House,  pre- 
scription   of    charges 

for 2262 

keepers,  are  liable  as 
depositaries  for  goods 

of  travellers 1816 

keepers  have  a  lien 
and  can  sell  goods  of 
guests 1816a 

Boarding  School,  pre- 
scription of  charges 
for 2261 

Boats,    are    moveables.     385 

Boilers,  when  they  may. 
become  immoveables 
by  destination   .    ,   370  $  1 

Bonds,  bottomry  are  ne- 
gotiable  2612 

Books,  not  comprised 
in  the  word  "move- 
ables"  395 

Borrower,  the  obliga- 
tions of.    .    .1766  to  1772 

Bottomry:   Vide  Loans 
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Bottomry. —  arts. 

UPON    BOTTOM KY    AND 

RESPONDENTIA. 2494  ct  scq. 

Boundaries,  neighbours 
reciprocally  bound  to 
settle  the  boundaries 
o  f      their      adjacent 

properties 504 

determined  either  by 
mutual  consent  or  by 
judicial   authority.     .   504o 

Branches,  overhanging 
must  be  cut 529 

British  Subject,   enjoys 
full  civil   rights   here       18 
how  quality  acquired 
aid  who  is.  .   .   .19  et  seq. 

Brokers,   who   are.    .    .  1735 
rights      and      obliga- 
tions of.    .    .    .1737  et  seq. 

Brothers:  Vide  Sisters. 

Brother  in  Law,  and 
sister  in  law,  mar- 
riage between  is  pro- 
hibited, but  is  per- 
mitted between  a 
man  and  his  deceased 
wife's    sister.     .     .     .     125 

Builder,  privilege  of.2009§7 
privilege  of,  on  what 
and  how  established.   2013 
liability    for  loss     of 
building   before   deli- 
very  1684-1685 

liability  for  loss  if 
building  perish  within 

10  years 1688 

discharged  from  war- 
ranty after  10  years.  2259 
registration   of  privi- 
lege of 2103 

Vule  Work,  lease  and 
Jiire  of  and  Work- 
men. 

Buildings,  proprietor  of 
soil  may  erect.    .    .    .     414 


Buildings. —  arts, 
proprietor  of  soil  pre- 
sumed owner  of.    .    ,     415 
if  made  with  mater- 
ials  of  another.    .    .     416 
if  made  in  bad  faith 
on    property    of    an- 
other  417 

if  made  in  good  faith 
on  property  of  an- 
other  417 

Buildings,  distance  re- 
quired between  cer- 
tain views  on  the 
property  of  a  neigh- 
bour  533 

Burial:  Vide  Acts  of 
Burial 66  et  seq. 

Buyer,    Obligatums    of. 

1532  et  seq. 
principal  obligation  is 

to  pay  price 1532 

where  payment  must 

be  made 1533 

when  liable  for  inter- 
est.   .    . 1534 

may  delay  payment 
when  disturbed  in 
possession,  etc.  .  .  .  1535 
rights  and  obligation 
of  when  sale  dissolv- 
ed  1539 

rights  of  when  move- 
able   is    sold    to    two 

persons 1027 

when  and  where  he 
must      take      away 

things  sold 1544 

rights  and  obligations 
of  in  cases  of  redemp- 
tion  1546  et  seq. 

Tide  Sale,  Redemp- 
tion, Payment,  In- 
terest, Dissolution 
and  Purchaser. 
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Cadastral  Plans  .  2166  et  seq. 

Canada  Oazette,  makes 
proof  of  official  an- 
nouncements contain- 
ed therein 1207 

Cancellatloii,  of  contract 
for  building  —  when 
and    how    owner    can 

secure 1691 

of  registrations  of 
real  rights.  Vide  Eeg- 
ISTRATION.   .   .2148  et  seq. 

Capacity,  to  contract, 
by  what  law  regulat- 
ed. —  persons  fw  h  o 
have  and  have  not   . 

985-986 
to  contract  in  whose 
favour  incapacity  ex- 
ists and  by  whom  it 
may  be  set  up.   .   .   .     987 
to  contract  in  cases  of 

sale 1482 

to  contract  in  cases 
0  f      voluntary      d  e- 

posit 1800-1801 

to   contract   requisite 
to  effect  novation.    .  1170 
to    contract   requisite 
to    enter   into    trans- 
actions  1919 

to  contract  of  a  wife 
when   marcJiande  pu- 

Uique 179 

to  contract  of  minor 
engaged   in   trade.    .     323 
to    contract   requisite 
to    validly    effect    a 

tender 1163 

in     gifts     inter  vivos 
and  in  wills.    .    .759,  761 
requisite     to      make 

wills 831 

requisite  in  case  of  a 


Capacity. —  arts. 

wife 184,  832 

to  receive  by  wills.    .      838 
of  witnesses  to  wills 
in  authentic  form.    .     844 
of  witnesses  to  wills  in 
English  form.    ...     851 
of   witnesses    to     au- 
thentic writings.    .    .   1208 
to  contract  marriage.     115 

Capital,  sums  belonging 
to  minor —  how  trans- 
ferred  297 

Capitalization,  of  life 
rents  how  calculated.  1915 

Captain,  of  ship;  Vide 
Master  Affreight- 
M  E  N  T ,  Insurance 
AND  Bottomry. 

Care,  provisional,  of 
children  given  to  hus- 
band usually  in  cases 
of  separation.  .  .  .  200 
of  minor  children  of 
a  father  who  has  dis- 
appeared  113-114 

Carriage,  of  passengers 
in    merchant   vessels. 

2461  et  seq. 

Carriers,  by  land  and 
icater — obligations  as 
to     safe     keeping    of 

things 1672 

obligations  as    to  re- 
ceiving and   carrying 

passengers 1673 

liability     for     things 
delivered  at  place  of 

deposit 1674 

liability    for     loss    oir 
damage  of  things  .    .   1675 
effect  of  special  con- 
ditions limiting  their 
liabdlity 1676 
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Carriers. —  arts. 
liability       for      goM, 
jewellery,  money,  &c.  1677 
liability  for  delay  oc- 
casioned by  force  ma- 
jeure   1678 

right  of  retention  for 
freight  receipt  of 
thing  carried  without 
protest,  frees  carrier 
from  liability  for 
damage,  &c 1680 

Cattle,  rights  and  lia- 
bilities of  usufruc- 
tuary for 478 

\es^e    of,    on    shares, 

what  is 1698 

what  kinds  of  animal 
may  be  object  of  this 

contract 1698 

how   this   contract   is 

regulated 1700 

Straying    on    beaches 
of    St.    Lawrence.  — 
Tide  E.  S.  Q.  .  5537  et  seq. 
Vide  Animals. 

Cause,  a  lawful  cause 
or  consideration  ne- 
cessary in   contracts.     984 

Celebration,of  marriage: 
Vide  Solemnization. 

128  et  seq. 

Certificate,  of  marriage. 

157  et  seq. 

birth 50 

death 51 

hypothecs,  &c.,  by 
registers 2177 

Cession:  Tide  Assign- 
ment. 

Charges,  usufructuary  is 
liable  for  all  ordinary 
and  certain  extra^ 
ordinary 471 


Charges. —  arts. 
dowager  is  liable  for 
all   ordinary   and   ex- 
traordinary   1458 

emphyteutic   lessee 
liable  for  certain  .    .     576 

Charter-Party,  Vide  Af- 
freightment. 

Checks,  governed  gen- 
erally by  rules  con- 
cerning bills  of  ex- 
change   2354 

Child,  of  unknown  pa- 
rents, how  entry  of 
baptism  is  made  .  .  56 
rules  as  to  legitimacy 
of,  born  during  and 
after  marriage   .    .    . 

218,  221,     227 
when     husband     may 
disown  such.  219,  220,   222 
within  what  time  hus- 
band may  disown  .    .     223 
within       what      time 
heirs  of  husband  may 

disown 224 

how    such    disavowal 

is  effected 226 

Children,  definition  of 
the  term  in  prohibi- 
tions to.  alienate  .  .  980 
care  of  minor  chil- 
dren of  a  father  who 
has  disappeared  .  113-114 
obligation  of  parents 
to  maintain  and  bring 

up 165 

father  has  care  of 
(unless  otherwise  or- 
dered), during  pend- 
ency of  action  for 
separation    from   bed 

and  board 200 

the   successful   party 
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Children. —  abts. 
(unless  otherwise  or- 
dered on  advice  of  a 
family  council)  is  en- 
trusted with  their 
care,  after  judgment  214 
but  parents  retain  the 
right  to  watch  over 
them  whoever  may 
have  charge  of  them, 
and  they  must  con- 
tribute to  their  sup- 
port    215 

effect  of  separation  as 
to  bed  and  board  on 
advantages  of  chil- 
dren       216 

remain  subject  to 
parental  authority 
until  majority  or 
emancipation  ....  243 
minor  cannot  leave 
father 's  house  with- 
out permission  .  .  .  244 
may  be  corrected  by 
father  or  mother  and 
those     delegated     by 

them 245 

subsequent  birth  of 
children  does  not  con- 
stitute a  resolutive 
condition  in  gifts  .  .  812 
legitimation  of  chil- 
dren born  out  of  mar- 
riage   237  to     239 

acknowledgment  by 
parent  gives  right  to 
demand  maintenance.  240 
how  illegitimate  may 
establish  his  claim  of 
paternity  or  mater- 
nity   241 

gifts  to  incestuous  or 


Children. —  arts. 

adulterine,  limited  to 
maintenance    ....     768 
gifts  to   children  not 
yet  born  may  be  made 
in  marriage  contracts     772 
capacity   of    children 
not     born    to    receive 
by  will 838 

Chimneys,  how  must  be 
built  near  a  wall  be- 
longing to  a  neigh- 
bour    532  $  4 

tenant  must  repair 
chimney  -  backs  and 
chimney-casings.    .    .   1635 

Chose  Jug§e,  Tide  Final 
Judgment 1241 

Church,  prescription 
against 2218 

Civil  Death,  civil  rights 

are  lost  by 30 

results  from  condemn- 
ation      to        certain 
corporal    punishments       31 
carries  with  it  loss  of 
all  property    ....       35 
other  effects  of  .    .    .       36 
is  incurred  from  time 

of  sentence 37 

when     and      how     it 

ceases 38 

of  one  consort  • —  ef- 
fect   of    on    commun- 
ity property.    .   1295,  1350 
does  not  give  right  to 
preciput 1403 

Civil  Eights,  all  British 
subjects     in     Canada 

enjoy 18 

how  lost  and  how 
restored:  Tide  Civil 
Death. 
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ARTS. 

Civil  status,  by  what 
law     civil     status     is 

governed 6 

Vide  Acts  or  Civii. 
Status. 

Clerks,  Privilege    of,  for 

wages 2006 

wages     of     are     pre- 
scribed by  one  year.   2262 
of  notaries  cannot  be 
witnesses  to  authentic 

wills 844 

of  courts  of  justice 
cat  not  purchase  cer- 
tain litigious  rights   .    1485 

Clothing,  wife's  right 
to  have  during  suit 
for  separation    .    .    .     202 

Codicils,  to  wills,  how 
they  take  effect.    .    .     840 

Cohabitation,  for  six 
months,  effect  of  as 
regards  right  to  annul 
marriage  ....  149,     151 

Coheirs,  registration  by: 
Tide  Eecistratiox   .  2105 

Co  -  Legatees,  registra- 
by  :  Tide  Registra- 
tion-   2105 

Collaterals,  marriage  be- 
tween, when  pro- 
hibited   125 

succession  by,  how 
they  devolve  and  are 
divided    ....    631.     634 

Collisions,  at  sea:  Tide 
Accidexts,  Marine. 

Collocation,  of  Privil- 
eges: Tide  Privil- 
eges   1984  et  seq. 

of  Life  Rents  :  Tide 
IjIFE  ]^XT8 1914 


ARTS. 

Commencement  of  Proof 
in  Writing,  when  ne- 
cessary as  evidence 
of  the  filiation  of  leg- 
itimate children.  .  .  232 
what     constitutes    in 

such  cases 233 

proof  may  be  made  by 
testimony,  when  there 

is  . 1233  $  7 

in  certain  cases  fam- 
ily papers  constitute.     233 

Commercial  .  Agents  : 
TMe  Brokers  and 
Factors  .   .   .  1735  et  seq. 

Commercial  Law:  Mer- 
chant Shipping    .    . 

2355  et  seq. 
Affreightment  .   .   . 

2407  et  seq. 
Insurance.    .  2468  et  seq. 
Bottomry   and  Res- 
pondentia .   .  2594  et  seq. 

Commercial  Matters, 
oral  evidence  admis- 
sible in 1233  §  1 

joint     and      several 
obligation      presumed 

in 1105 

marine  insurance  al- 
ways is  and  other  in- 
surance may  be  .    .    .   2470 

Commercial  Writings, 
presumed  to  have  been 
made  on  the  day  of 
their  date   .....   1226 

Commission,  on  Bills  of 
Exchange:  Ytde  Bills 
OF  Exchange.    .    .    .  2333 

Commission  Merchants, 
who  are:  Tide  Fact- 
ors  1736 
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Commodatnm:  Vide 
Loan  for  tjse  1763  et  seq. 

Common   Property     (as 
between    neighbours) 
when    walls    are    pre- 
sumed to  be   ...    .     510 
when  they  are  not  so     511 
to  whom    repairs  are 

chargeable 512 

how  coproprietor  may 

avoid  same 513 

right  to  build  against     514 
right    to    raise     com- 
mon wall 515-516 

how     neighbour    may 
acquire     property    in 
such  superstruction   .     517 
how   a  wall    may  be 
made  common  ....     518 
right  to  make  a  recess 

in 519 

expense     of    building 
and  repairs  to    .    .    .     520 
when   neighbour  may 
make  window  or  open- 
ing in 533 

mode  of  building  and 
r  e  p  a  i  ring  different 
stories  of  same  house  521 
servitudes  continue 
after  rebuilding  of 
common  wall  when 
ditches    presumed   to 

be 523 

and  when  not  so  .  524-525 
common   ditches  kept 
at  common  expense  .     526 
hedges  when  presum- 
ed to  be  and  when  not     527 
trees  and  shrubs,  rules 

regarding 528 

Community  of  Property, 
between  consorts  ex- 


Community. —  ABTS. 
ists  in  absence  of  con- 
venants    to    the  con- 
trary   1260 

in  either  legal  or  con- 
ventional   1268 

commences  from  the 
day  marriage  is  so- 
lemnized    1269 

parties  cannot  stipul- 
ate that  it  shall  com- 
mence   at    any   other 

period 1269 

legal,  exists  by  mere 
fact  of  marriage,  in 
absence  of  stipuW 
tions  to  contrary  .  .  1270 
also  by  declaration  to 
that  effect  in  contract 

of  marriage 1271 

of    what     the     assets 
consists   ....   1272-1273 
as  to  mines  and  quar- 
ries   1274 

what  immoveables  do 
not  form  part  of  .    . 

1275  to  1279 
gifts      and      legacies 
made   by   other   than 
ascendants  form  part 

of 1276 

■of  what  the  liabilities 
of  community  con- 
sist   1280 

how  far  debts  of 
wife  before  marriage 

enter  into 1281 

debts  of  successions 
of     moveable      enter 

into 1282 

as  to  debts  of  succes- 
sions of  immoveables 

1283-1284 
as  to  debts  of  mixed 
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Community. —  arts, 

suc<:es8ion  1285,  1287,  128S 
in  default  of  in- 
ventory wife  has  re- 
course for  compensa- 
tion: Tide  Compensa- 
tion   1286 

as  to  debts  contract- 
ed by  wife  as  hus- 
band's attorney.  .  .  1291 
AdminUtration  o  f, 
husband  alone  ad- 
ministers    1292 

one  consort  cannot  be- 
queath more  than  his 

share  in 1293 

pecuniary  condemna- 
tions incurred  by  hus- 
band may  be  recover- 
ed out  of  1294 

those  incurred  by  wife 
onJy  after  dissolution  1294 
civil     death     of     one 
consort     affects     only 
share  of  such  consort  1295 
effect  of  unauthorized 
acts  by  wife  on  .   .   .   1296 
exception  in  cases  of 
public      trader      and 
when  authorized  by  a 

n'uclge ".    .   1296 

husband  administers 
wife's  private  prop- 
erty   1298 

wife  cannot  bind  her- 
self for  her  husband. 

1297,  1301 
husband       can      only 
lease  wife's  property 
for  a  period  of  nine 

years 1299 

Administration  o  f, 
and  cannot  renew 
more  than  a  year  in 


Community. —  abtb. 

advance  of  expiration 
of  such  lease  ....  1300 
consort    may  pretake 
price  of  propre  sold  .   1303 
also  amounts  applied 
to  exclusive  benefit  of 
other  consort  ....     1304 
how     replacement    is 
effected   ....    1305-1306 
out  of  what  property 
compensation  may  be 

claimed 1307 

liability  of  property 
for  sums  used  to  ben- 
efit children 1308 

also,  when  benefit  con- 
ferred    by     husband 

alone 1309 

Dissolution  of,  how 
community  is  dissolv- 
ed   1310 

when  separation  as  to 
property  may  be  had  1311 
when  it  takes  effect.   1312 
judgment  ordering 
must  be  inscribed  .    .  1313 
judgment      is     retro- 
active    1314 

wife     aJone    can    de- 
mand such  separation  1315 
when     creditors    may 
oppose  demand  for   .   1316 
when    obtained    wife 
must     contribute     to 
household  expenses  or 
bear  all,  if  necessary  1317 
effect    of     separation 
as  to  wife's  power  to 
administer    her    prop- 
erty   1318 

when  husband  is  re- 
sponsible for  the  in- 
vestment of  price  of 
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Community. —  arts. 
immoveable  alienated 
bj'  wife  under  judi- 
cial authorization  .  .  1319 
when  and  how  com- 
munity may  be  re-es- 
tablished   1320 

it  then  resumes  its  ef- 
fect     from      day     of 

marriage 1321 

dissolution    does    not 
give  rise  to  rights  of 
survivorship    ....   1322 
Tide  Separation?  of 

PROrERTY. 

In    absence    of     will, 
surviving  consort  has 

usufruct 1323 

obligations      incurred 
by  such  usufruct   .    .   1324 
usufruct      ceases     by 
second  marriage.    .    .   1325 
property  may  be   ex- 
empted from  usufruct 

by  will 1326 

Inventory     must     be 

made '1327,  1329 

consequences  of  want 
of  inventory   .    .   1330-1332 
Acceptance     and     re- 
nunciation of  ...    .  1338 

wife    who    has    inter- 
meddled    cannot    re- 
nounce  .......   1339 

nor  can  wife  of  full 
age  who  has  assumed 
the  quality  common 
as  to  property  .  .  .  1340 
acceptance  by  wife 
under  age,  when  duly 
authorized,  is  irrevoc- 
able    1341 

wife    must    make    in- 
ventorv 1342 


Community. —  arts. 

but  in  certain  cases 
may  renounce  with- 
out doing  so 1343 

has  a  delay  for  de- 
liberation   1344 

at  expiry  of  which 
she  must  renounce  by 
notarial  acte  or  judi- 
ciail  declaration  .  .  .  1345 
when  sued  as  being 
in  community  may 
obtain    an    extension 

of  delay 1,340 

may  renoimee  even 
after  expiration  of  all 
these  delays,  con- 
ditionally .  ' 1347 

renunciation  by  wid- 
ow or  heirs  guilty  of 
abstraction  or  con- 
cealment, is  inoper- 
ative  1348 

delay  granted  to  heirs 
of  widow  who  dies 
before  or  after  in- 
ventory is  made.  .  .  1349 
above  provisions  also 
take  effect  in  cases  of 

civil    death 1350 

creditors  of  wife  may 
impugn   any  fraudu- 
lent   renunciation  .     .    1351 
widow  allowed  to  sus- 
t  a  i  n       herself      and 
domestics  at   expense 
of  community  during 
delays  to  deliberate  .   1352 
heirs   of   wife    whose 
decease  has  dissolved 
the  community,   have 
similar  delays  ....   1353 
Partition   of    assets — 
how  effected    ....    1354 
what  is  returned  into 
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Community. —  arts. 

mass  of 1355-1356 

what  things  are  pre- 

taken 1357 

pretakings  of  wife 
take  precedence  over 
those  of  husband  and 
method  of  pretaking.  1358 
from  what  property 
respectively  the  pre- 
takings of  husband 
and  wife  are  taken  .  1359 
interest  on  repilace- 
ments  and  compensa- 
tions   1360 

di^-ision  of  assets  .    .   1361 
ho*w  effected  when  all 
the  heirs  have  not  ac- 
cepted    1362 

general  rules  of  parti- 
tion    among     coheirs 

applicable 1363 

consort       abstracting 
forfeits  his  share  .    .   1364 

Community,  Partition  of 
assets,  as  to  enforce- 
m  e  n  t  of  personal 
claims  of  one  consort 
against  the  other  .  .  1365 
interest     on    such 

claims 1366 

gifts     between     con- 
sorts not  taken  from 

community 1367 

wife's  mourning 
chargeable  to  hus- 
band's heirs  ....  1368 
Liabilities  of  and  con- 
tribution to  debts  — 
debts       chargeable 

equally 1369 

wife    not     liable    for 
debts   bevond   benefit 


Community. —  arts. 

she  derives,  if  she  has 
made  inventory.    .    .   1370 
but  husband  liable  for 
whole  of  debts   .    .    .   1371 
although     only     con- 
ditionally for  person- 
al! debts  of  wife.    .    .   1372 
wife  can  be  sued  for 
the  whole  of  her  per- 
sonal    debts,     saving 

her  recourse 1373 

wife     bound     jointly 
and      severally     with 
her    husband,    never- 
theless    only     bound 
for  one  half  of  debt.   1374 
remedy   of   wife  who 
has  padd    more    than 
her  half  of  a  debt  of 
the  community   .    .    .   1375 
remedy  of  wife  sued 
hypothecarily  ....   1376 
by  the  partition,  wife 
may  become   charged 
with   more  than  half 
of  a  particular  debt  .   1377 
heirs  of  consort  have 
same      rights     and 
obligations  as  the  con- 
sort they  represent   .   1378 
Renunciation    of,  and 
its  effects:    Tide    Ee- 

NUNCIATION. 

Conventional  —  con- 
sorts may  alter  or 
modify  the  legal  com- 
munity   1262 

but  subject  to  certain 
restraints   .    .    .   1258,  1259 
what    are    the    prin- 
cipal   modifications    .   1384 
Realization    :      Vide 
Realization.   1385  et  seq. 
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Mobilization:  Vide 
Mobilization  1396  et  seq. 
Separation  of  Debts: 
Vide  Separation  of 
Debts  ....  1396  et  seq. 
of  the  right  of  the 
wife  of  taking  back 
free  and  clear  what 
she  brought   into  the 

community 1400 

conventional  p  r  e  - 
ciput:  Vide  Peeciput 

1401  et  seq. 

unequal  shares  may 
be     assigned    to    the 

consorts 1406 

debts  are  born  pro- 
portionately   to    such 

shares 1407 

effect  of  condition  to 
pay  a  fixed  sum  in 
lieu  of  share  of  com- 
munity   1408-1409 

effect    as    regards 

creditors 1410 

effect  of  stipulation 
that  the  whole  com)- 
munity    shall    belong 

to  survivor 1411 

of  community  by  gen- 

eraa  title 1412 

other  covenants  may 
be  made  than  those 
above  enumerated  .  .  1413 
in  matters  not  ex- 
pn-essly  departed 
from,  legal  commun- 
ity   applies 1414 

of   clause   simply   ex- 
cluding  community    .   1415 
effect  of    simple    ex- 
elusion  of  community: 


Community. —  abts. 

Vide:  Exclusion  of 
CoMMtnaTT  .  1416  to  1421 
of  clause  of  separa- 
tion of  property  : 
Vide:  Sepaeation  of 
Pboperty  .  .  1422  to  1425 

Communities,  religious, 
must  keep  registers 
of  acts  of  burial  .  .  68 
reli^ous,  must  keep 
registers  of  acts  of 
religious  profession  .  70 
how  kept  and  what 
must  be  inserted.  71  et  seq. 

Companies:  Vide  Pabt- 
NEKSHip,  Joint 
Stock  and  Cor- 
porations. 

Compensation,  (Sef  off) 
what  gives  rise  to.    .   1187 
(Set  off)  when  effect- 
ed by  mere  operation 

of  Jaw 1188 

(Set  off)  not  prevent- 
ed by  voluntary  ex- 
tension of  time  .  .  .  1189 
iSet  off)  when  it  does 
not  take  place.  .  .  .  1190 
(Set  off)  effects  as  to 
surety,  principal  debt- 
or and  joint  and  sev- 
eral debtors 1191 

(Set  off)  effect  as  to 
assignee  of  the  debt.  1192 
(Set   off)    rule    when 
debts  are   payable  at 
different  places  .   .   .   1193 
(Set  off)  may   be  de- 
manded by  execution  1194 
(Set   off)    imputation 
of,    when    several 

debts  due 1195 

(Set    off)     does    not 
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Compensation. —  abts. 
take     place     to     pre- 
judice   of    rights    ac- 
quired  by  third   par- 
ties   1196 

{Set  off)  privileges 
attached  to  a  debt 
are  lost,  as  regards 
third  parties,  by  pay- 
ment thereof  when 
same   is  compensated  1197 

Compensation,  (indemn- 
iiy)  right  of  wife  to, 
in  cases  of  commun- 
ity     1283,  1286 

(IrWemnity)  right  of 
husband    in    cases  of 

community 1290 

(Indemnity)  mutual 
rights  of  husband  and 

wife  to 1303-1304 

(Indemnity)       from 
what  property  taken.   1307 
(Indem/nity)  bears  in- 
terest   from    date   of 
dissolutiin 1360 

Complicity,  of  legatee 
in  death  of  testator 
ground  for  revoca- 
tion of  legacy  .  .  .  893 
as  also  in  cases  of 
gifts 813 

Computation,  of  time 
required   to   prescribe  2240 

Concealment,  of  effects 
of   community,    effect 

of 1364,  1348 

in  insurance:  Vide  In- 
surance.   .    .    .  2503,  2485 

Concubinage,  gifts  be- 
tween persons  who 
have  lived  in,  are 
limited  to  mainten- 
ance   768 


ARTS. 

Conditions,  for  natural- 
ization         22 

to  the  validity  o  fa 
contract  when  an 
obligation  is  con- 
ditional   1079 

impossible   or   illegal, 
effect  of,  in  gifts  .   .     760 
in      obligations,    con- 
trary to  law  or  good 
morals  render  void   .  1080 
in    obligations,   when 
facultative  are  null  .  1081 
in    obligations,  when 
must  be  fulfilled.   .   .  1082 
in    obligations,  when 
presumed    to  be  ful- 
filled   1083 

in    oMigations,    when 
become  absolute.    .    .  1084 
in    obligations,    fulfil- 
ment of,    has     retro- 
active effect   ....  1085 
in  obligations,  before 
fulfilment  of,  creditor 
may      perform      con- 
servatory acts    .    .    .   1086 
in    obligations,    effect 
of  suspensive  ....  1087 
in   obligations,    effect 
of  resolutive  ....   1088 
in  gifts,  effect  of  re- 
solutive .  779,  811,  816,  824 
in    Insurance :       Vide 
Insurance. 

Confinement,  persons 
dying  in  forcible, 
burial  of 69 

Confirmation,  of  title, 
judgment  of,  extin- 
guishes hypothecs.    . 

2081  $  7 
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ARTS. 

Confusion,  a    cause    of, 
extinguishing  a  debt.  1113 
obligations        become 

extinct  by 1138 

when  it  arises  .  .  .  1198 
avails  the  surety,  but 
not  the  debtor  when 
it  occurs  between  the 
surety  and  creditor  .  1199 
when  it  arises  and 
ceases  in  matters  of 
hypothecs.    .    .    .   2081  $  3 

Conq.u§ts,    of    commun- 
ity — what  are  deemed 
to  be  ...    .  1272  to  1278 
Yide    Community    of 
Pkoperty. 

Consent,  legally  given, 
a  requisite  of  con- 
tracts   984 

either  express  ox  im- 
plied      ...     988 

Consideration,  a  lawful!, 
a  requisite  of  con- 
tracts   984 

effect    of    incorrectly 

expressing 989 

when  imlawful    .    .    .     990 

Consorts,  mutual  rights 
and  obligations  173  to    175 
when  the  wife  or  hus- 
band of  absentee  may 

re-marry 108 

second  marriage  al- 
lowed only  in  dissolu- 
tion of  first  ....  118 
may  oppose  marriage 
of  each  other  ....  136 
against  whom  separa- 
tion granted  loses  ad- 
vantages   211 

obtaining     same     re- 
tains advantages   .    .     212 


Consorts. —  arts. 

but    are     reciprocally 
bound  for  aliments   .     213 
effect    of     reconcilia- 
tion  after  judgment.     217 
mutual     donation    of 
u  s  u  f  u  c  t     between, 

abolished 1265 

indemnity  to,  for 
amount  used  to  ben- 
efit child 1308 

liability  for  debts 
due  by  community    . 

1372  to  1377 

Constituted  Rents:  Vide 
Eents   constituted. 

Consumable  Things  : 
yide  Perishable 

THINGS. 

form  the  subject  of 
loan  for  consumption 
(mntmtm) 1777 

Contents,  of  inunove- 
able,  liability  of 
vendor  for,  when  spec- 
ified   1501  to  1503 

Contingent  Eights,  ac- 
cruing to  absentees  . 

104  to     107 

Continuation,  of  Lease: 
Tide  Tacit  renewal  1609 

Contractors:  Vide  Work, 
Lease  and  Hire  of.   1683 
payment      of      wages 
by:  Tide  Workmen  . 

1197a  et  seq. 

Contracts,   requisites  to 

validity  of 984 

who  can  enter  into   .     985 
who  cannot  enter  into     986 
when  incapacity  is  in 
favor  of    one   of  the 
parties  only    ....     987 
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consent    is   necessary 

to 98S 

■cause  or  consideration 

essentia]  to 989 

rendered    null    by    il- 
legal      or       immoral 

cause 990 

causes    of    nullity  in 
contracts. 

causes  of  nullity  in 
error:  Tide  Errok.  .  992 
eauses  of  nu/Uity  in 
fraud:  Tide  Fraud  .  993 
caui.as  of  nullity  in 
violence  and  fear: 
Tide    Violence    and 

Fear 994  et  seq. 

causes    of    nullity  in 
lesion:  Tide  Lesion  . 

1001  et  seq. 
interpretation       of    : 
Tide     Interpreta  r 
TioN  OF  Contracts  . 

1013  et  seq. 
effect    of,   produce 
obligations,  etc.   .    .    .   1022 
usually     only     affect 
contracting     par  ties 
and  not  third  parties  1023 
extend  to  incidents  to 

same 1024 

for  alienation  of  a 
thing  certain  makes 
purchaser  owner.  .  .  1025 
otherwise  if  thing 
uncertain  or  inde- 
terminate   1026 

effect  of,  with  regard 
to  third  persons:  Tide 
Third  Parties  ...   1028 
avoidance  of,  made  in 
fraud  of  creditors.    . 

1032  et  seq. 


Contracts. —  arts. 

avoidance  of,  Tide 
Creditors. 
Quasi  :  Tide  Quasi 
Contracts.  .  1041  et  seq. 
Quasi:  Tide  Xegoti- 
ORUM  Gestio.  Undue 
payment.  Tide  Ob- 
ligations. 

Contrainte  par  Corps  : 
Tide  Imprisonment. 

Contribution,     in     mar- 
itime    losses  :      Tide 
Insurance.    .  2553  et  seq. 
to  debts  of   commun- 
ity: Tide  Community  1369 
by    usufructuary    for 
debts    on    thing  sub- 
ject to  usufruct  .    .    .     474 
by  joint   and   several 
debtors  and  when  one 
of  them  is  insolvent. 

1117-1119 
by     partners  :      Tide 
Partnership  .... 

1839,  1840,  1893 

Conventional,   Commun- 
ity: Tide  Community 
Conventional   1262  et  seq. 
Dower:     Tide  Do\ver 
Conventional   1428  et  seq. 

Conveyance,  of  pas- 
sengers in  merchant 
vessels  ....  2461  et  seq. 

Copartitioners,  are  war- 
rantors toward  each 
other  in  cases  of  dis- 
solution of  partner- 
ship   1898 

privilege    of,  on    im- 
moveables   divided    .   2014 
their    claim    must    be 
registered 2104 
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Copies,  of  authentic 
writings  .  .  .  1215  et  seq. 
of  lost  notarial  in- 
struments  makes 
proof  of  onginad  .  .  1217 
of  original  documents, 
when  they  make  proof  1219 

Coroner,  must  authozize 
burial  in  certain  cases       69 

Corporations,  what  are.     352 
how  constituted  ,    .    .     353 
are   either    aggregate 
or   sole,    ecclesiastical 
or     religious,    lay    or 

secular 355 

secular  corporations 
are  either  political  or 

civil 356 

have  a  corporate 
name      under     which 

they  act 357 

rights  which  they  may 

exercise 358 

select     officers     from 
their  members.    .    .    .     359 
powers    of    these    of- 
ficers   360 

can  make  by-laws  and 

regu'lations 361 

privileges  of,  in  gen- 
eral   362 

p  r  i  n  cipal     privilege 
that  of  limited  liabil- 
ity of  its  members  .     363 
disabilities  of,  in  gen- 
eral   364 

certain,  are  tutors  to 
foundlings,  Tide  E. 
S.  q.  5504. 

vo^Iuntary   liquidation  373a 
cannot  execute  wills.     908 
cannot  be  tutors,  ex- 
ecutors, witnesses,  &c.     365 


Corporations. —  arts. 

restriction     as   to   ac- 
quisition  of  property 
(mortmain).    .    .   366,     836 
special     authorization 
required  for  business 

of  banking 367 

of  the  dissolution  of. 

368  to     370 
of  the  liquidation  of 
affairs  of  dissolved   . 

371  to     373 

property  of 404 

prescription    of  prop- 
erty belonging  to  .    .   2221 
Tide    Partnership, 
Joint  Stock. 

Correction,  of  un  - 
emancipated  minors, 
right  of 245 

Corrosive  Substances, 
store  for,  near  a  com- 
mon waM 532  $  4 

Costs,  persons  residing 
out  of  Lower  Canada 
must  give  security  for  29 
liability  of  an  unsuc- 
cessful opposant  to  a 
marriage  for  ....  147 
law,  are  privileged  on 
moveable   property    . 

1994  5  1 
definition  of  such  law 

costs 1995 

are  privileged  on  im- 
moveable property  ,    .2009 
hypothecs    secure    aill 
costs  incurred  ....   2017 
Vide  Expenses. 

Co-Sureties,  Vid^  Sure- 
tyship.  .    .   .   1929  et  seq. 

Co-Tutors,  when  ap- 
pointed and  powers 
of 264 
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ARTS. 

Council,    family  :     Vide 

Family  'Council. 
Counsel,   judicial:    Vide 

Judicial  Adviser. 
Counter-Letters,     effect 
of,    between     writers 
and  third  parties  .    .   1212 
Counter  Walls,  between 
neighbours,    rules    as 

to 532 

Covenants,  marriage  : 
Vide  Marbiage  Cov- 
en/ NTS. 
Coverture,  women  un- 
der, restrictions  as  to 
I>ower  to  contract  .  .  986 
Creditors,  ma^  inter- 
vene to  prevent  usu- 
fruct of  their  debtor 
being  cancelled  or  re- 
nounced  480,     484 

rights  of,  in  case  of 
gifts  by  their  insolv- 
ent debtor 803 

may  impeach  fraud- 
nlent     acts    of     their 

debtor 10S2 

but    only    when  they 
will  injure  them    .    .  1033 
a  gratuitous  contract 
by  insolvent  is  deem- 
ed fraudulent  ....  1034 
so    may     an    onerous 

contract  be 1035 

90  are  payments  made 
by  an  insolvent  debt- 
or to  a  creditor  know- 
ing his  insolvency.  .  1036 
when  onerous  con- 
tracts are  not  void- 
able   1038 

when  subsequent 


Creditors.^—  abts. 

creditors      may      im- 
peach such  acts  .   .    .   1039 
one    year's    prescrip- 
tion     applicable      to 

such  suits 1040 

joint  and  several  in- 
terest among  :  Vide 
Joint  and  Severai.. 

1100  et  seq. 
Crops,    tithes     carry    a 
privilege  upon  ....   1997 
when    uncut,  are  im- 
moveables   378 

Crown,  definition  of  .  17  $  1 
things       having       no 
owner  beilong  to.    .    .     584 
when  things  found  at 
sea,   or   on   shore   be- 
long to 589 

legal  hypothec  of  .    .   2032 
want   of    registration 
can    be    invoked 

against 2086 

exception.    .    .    .    2084  $  3 
prescription   in  favor 
of  and  against:   Vide 
Prescription  2211  et  seq. 

privilege  of 1989 

legal  hypothec  of  .    .  2032 
Curator,      to      habitual 

drunkards 3360 

is  either  to  person  or 

property 337 

to  what  persons  given     338 
how     appointed     and 

sworn 339 

cannot  be  named  by 

a  testator 922 

to     emancipated     mi- 
nors, power  of .    .    .    . 

317  et  seq.     340 
to  interdicted  person, 
how  appointed   .    .    .     341 
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Curator. —  arts. 

husband     and      wife, 
when      appointed     to 

each  other 342 

to  insane  or  imbecile 
persons,   power  of.-  .     343 
responsibility        f  o* 
damage  done  by  those 

in  charge  of 1054 

how  long  must  retain 

office 344 

to     child      conceived, 
powers  of  .    .   .    .    .    .     345 

ad    hoc,    when    neces- 
sary       346 

to     absentees:      Vide 
Absentees.    .    .  87  et  seq. 
to  property,  when  ap- 
pointed   347 

to   property   must   be 
sworn  to  property  of 


Curator. —  arts. 

extinct  corporations  . 

372,     373 
to  substitutions  .    .    , 

347  $  2,     945 
to  vacant  estates  .    . 

347  $  3 
to  property  abandon- 
ed by  arrested   debt- 
ors and  hypothecarilv 

347  $  5 
to   property   accepted 
under    benefit    of    in- 
ventory      347  §  6 

investment  of  money 

by 981o  et  seq. 

Customary  Dower:  Tide 
Dower  Customary. 

Customs  Duties,   privil- 
ege of  Crown  for   .    .   1989 


D 


Damages  :      Tide     Ac- 
cidents. 

responsibility  for 
damages  done  by 
children,  pupils,  in- 
sane persons  ....  1054 
arising  from  breach 
of  obligation  ....  1065 
not  due  until  debtor 
put  in  default  except 
when      obQigation     is 

not  to  do 1070 

allways  due  save  when 
non  -  performance  of 
obligation  arises  from 
cause   not     imputable 

to  debtor 1071 

fortuitous  event  or 
irresistible  force  a 
valid  excuse   ....   1072 


Damages. — 

of  what  they  consist 

usually 1073 

only  what  might  have 
been  foreseen  ....   1074 
even  in  cases  of  fraud 
they     consist    merely 
of     direct     and      im- 
mediate  consequences  1075 
effect    of    stipulation 
for  a  specified  sum  in 
lieu  of  damages  .   .    .   1076 
resulting    from  delay 
of  payment  of  money 
consist    solely    of    in- 
terest   1077 

when  interest  can  be 

compounded 1078 

arising     from     dilits 
committed      by     two 
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Damages. —  abts. 

or   more    persons  are 
joint  and  several   .    .   1106 
as  between  joint  and 
several  debtors   .    .    .   1109 
arising      from     non  - 
performance     of     an 
indivisible    obligation 
are  divisibfle   ....   1128 
mandatary    is    liable 
for,  for  non-execution 

of  mandate 1709 

also  for  those  arising 
frotn      his     want     of 

care,  etc 1710 

each  partner  is  liable 
to  partnership  for 
those    caused    by  his 

fault 1845,  1856 

hj-pothecary  creditor 
may  sue  tiers  d^ten- 
tetir  for  deterioration 
to  immoveable  hypo- 
thecated    2055 

to  Eeal    Estate,  Vide 
R.  S.  q.  5550  et  seq.  1053 
arising  from   acts   of 
public  officials.    .   .    .   1053 
arising      from      civil 

suits 1053 

arising  from  seduc- 
tion   and    breach   of 

promise 1053 

measure  of 

1053  and  1072  et  seq. 
Tide    Accidents. 
Libel.      False     Ar- 
rest. 

Date,  of  private  writ- 
i  n  g  s,  how  proved 
against  third  parties.  1225 
of  commercial  writ- 
ings, presumption  in 
favor  of 1226 


ARTS. 

Day,  on  which  prescrip- 
tion commences  is  not 
counted 2240 

Deaf  Mutes,  provisions 
as  to  wills  of  847,  850,     852 

Death,  by  violence  or  in 
prisons,  asylums,   etc.       69 
effect    of     complicity 
of  legatee  in  death  of 

testator 893 

Tide     Civil     Death 
and  Acts  of  Burial. 

Debentures,  for  pay- 
ment of  money  how 
transferred 1573 

Debtors,  joint  and  sev- 
eral: Tide  Joint  and 
Several  Liability. 
property  of,  is  the 
common  pledge  of  his 
creditors 1981 

Debts,  not  comprised  in 
the  word  * '  move- 
ables"  395 

of     succession,     how 

paid 735  et  seq. 

liability    of     legatees 
for  debts  of  testator. 

875  et  seq. 
of     community,    how 
borne  ....   1369  et  seq. 
sale  of:  Tide  Sale,   .   1570 

Declaration  of  Hypo- 
thec :      Tide    Hypo- 

TUECS. 

Deductions:   Tide  In- 
ferences :    Pretak- 

INQS. 

Deeds:  Tide  Acts  No- 
tarial. 

Default,  how  debtor  is 

put  in  .   .  • 1067 

by    expiry    of    a   cer- 
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Default. —  AKTs. 
tain     time    in    which 
alone     his    obligation 
could  be  performed  .   1068 
in    commercial     mat- 
ters   1069 

debtor  must  be  put 
in,  before  damages 
become  due 1070 

Defects,  in  contracts : 
Vide  Contracts, 
causes    of   nullity   in 

991  et  seq. 
waTranty   against   la,- 
tent,   in    sale  :     Tide 
Warranty  .   1522  et  seq. 
in    things    lent,    res- 
ponsibility for    .    .    .   1776 
in  the    possession  re- 
quisite   for    prescrip- 
tion   2198 

intrinsic  in  goods  car- 
ried, resjwnsibi'lity  for  2455 
intrinsic  in  goods  car- 
ried, insurer  not 
liable  for  damages 
arising  from 2509 

Degrees,  of  relationship 
in     successions,     how 

determined 615 

relations  beyond  the 
twelfth  do  not  inherit     635 

Delay:   Tide  Term. 

Delegation,  does  not  ef- 
fect  novation,   unless 

so  intended 1173 

creditor  who  has  dis- 
charged his  debtor  by 
whom  delegation  has 
been  made,  has  no 
remedy  against  his 
debtor  in  case  of  in- 
solvency    1175 

debtor    consenting   to 


Delegation. —  arts. 
be  delegated  cannot 
oppose  to  his  new 
creditors  exceptions 
peculiar  to  the  party 
making  the  delega- 
tion   1180 

Delivery,    of     a    thing 
sold,  what  is  ...    .   1492 
when  obligation  of,  is 

satisfied 1493 

of  incorporeal  things, 
how  effected   ....   1494 
expenses  of,  by  whom 

borne 1495 

prepayment  a  condi- 
tion  precedent,  unless 
term  granted  ....  1496 
and  even  then  not 
obligatory  if  buyer 
has  become  insolvent  1497 
takes  place  in  state 
thing  was  at  time  of 

sale 1498 

of  a  thing  comprises 
its  accessories  ....   1499 
of     moveables — quan- 
tity   1500 

of       immoveabdes  — 
quantity 1501 

Demand,  a  judicial, 
properly  served,  in- 
terrupts prescription.  2224 
a  judicial,  wife  and 
children  are  seized  of 
their  rights  of  dower 
without  the  necessity 
of  a 1441 

Demurrage,  definition  of  2457 
how    regulated    when 
not  agreed  upon.    .    .   2416 

what  is 2457 

liability  for    ....   2458 

Deposit,    of     holograph 
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Deposit. —  AKTS. 
wills  and  wills  made 
in  English  form.  .  .  857 
is  either  aimple  de- 
posit or  sequestra- 
tion: Vide  Seques- 
tration  1794 

simple,  is  gratuitous.   1795 
and  must  be  of  move- 
abQe  property  ....   1796 
delivery    is    essential 

to 1797 

simple,   is   either   vo- 
Juutary  or  necessary.   1798 
Voluntary,  what    con- 
stitutes   1799 

Voluntary,    who    can 
enter    into,    and    res- 
pective     effects     of, 
either  of  the  parties 
being  incapable  1800,  1801 
Voluntary,  obligations 
of  depositary  .... 
1802  to  1805,  1807  to  1811 
Voluntary,  obligations 
of  heirs  of  depositary  1806 
Necessary,     when     it 

takes  place 1813 

Necessary,   deposit   of 
things      brought      by 
travellers      to      inns, 
etc.,  is  deemed  so  .    .   1814 
obligation  of  deposit- 
ary  ..    .   1677,  1815,  1816 
Tender     and  :     Vide 
Tender. 
Depositaries,     of      reg- 
isters of  acts  of  civil 
status  are  responsible 
for  alterations    ...       52 
and     are     punishable 
for      infractions      of 

duty 53 

obligations    of  :    Vide 


Depositaries. —  abtb. 

Deposit. 

executors    are    seized 
as  legal  depositaries.     918 
Deposits  of  Earth:  Vide 

Alluvion. 
Deputy,  powers  of  prin- 
eipal   usually  pertain 

to 17  $  18 

Descendants:  Vide  Suc- 
cessions   625 

Destination,  moveables 
may  become  immove- 
ables by  destination. 

379,     380 
by    proprietor    as    re- 
gards    servitude      is 
equivalent  to  a  title.     551 
Destruction,     of     thing 
leased,   dissolves    the 

lease 1660 

Vide  iLoss. 
Deterioration,      emphy- 
teutic  lessee  has  not 
the  right  to  deterior- 
ate   the    immoveable 

leased 578 

in  successions  of  im- 
moveable returned  in 

kind 730 

of  things  sold  ....   1498 
of  things  due.    .1063,  1064 
of  hypothecated  prop- 
erty by  tiers  ditenteur  2054 
Difference,  in  shares,  in 
kind,     in      partitions 
compensated  by  pay- 
ment of  difference  .   .     704 
between  English    and 
French  text  of  Code.   2615 
Diminution,     of     price, 
buyer    entitled  to,  in 
certain  cases  ....   1501 
Disabilities,       resulting 
from  minority,  insan- 
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Disabilities. —  akts. 
ity,  marriage,  &c.,  248,  986 
by  whom  may  be  urg- 
ed   • .     987   ; 

as  to  tutorship   .    .    .      282 
of  corporations.   .   .    .      364 

Disappearance,  of  a  per- 
son, right  of  presump- 
tive heirs  to  take  pro- 
visional possession  of 
property  of  .   .   .  93  et  scq. 

Disavowal,  of  attorneys  1732 
of    a    child,    right    to 
make 219  et  seq. 

Discharge:      Vide     Ee- 

LEASE. 

Discontinuance,  of  a 
suit  by  Plaintiff  pre- 
vents interruption  of 
prescription 2226 

Discoimt,  of  Bills  of 
Exchange 2332 

Discussion,  benefit  of, 
enures  (as  against 
creditors  of  the  sel- 
ler) to  a  buyer  of  a 
thing  sold  with  right 
of  redemption  ....  1554 
surety  entitled  to  ben- 
efit of  upon  default 
of  debtor.  .  .  .  1941  et  seq. 
tiers  detent eur  of  hy- 
pothecated land  is  en- 
titled to  benefit  of . . . 

2066,  2067 

Disinheritance,  can  on- 
ly be  effected  by  an 
act  clothed  with  for- 
malities of  a  will  .    .     899 

Disinterment,  of  bodies     69a 

Disowning:     Vide    Dis- 

AVOWAT.. 

Dispensation,  or  license 
authorizing  omissions 
of  publication  of  bans 
of  marriage 59 


Dispensation. —  abts. 
right    to    grant    from 
impediments   to   mar- 
riage    127 

Dispositions,  impossible 
or  immoral  condition 
attached  to  effect  of, 
as  to  gifts  and  wills.      760 

Disqualifications:  Tide 
Disabilities. 

Dissolution,  of  mar- 
r'uKje  only  arises  from 
natural  death  of  par- 
ties      185 

of  community,  when  it 

arises 1310 

of    community,     does 
not   give   rise   to   the 
rights  of  survivorship  1322 
of  partnership,   when 
it  takes  place  .   .1892-1893 
of  partnership,  when 
no  time  for  its  dura- 
tion is  specified,  may 
take  place  at  will.    .   1895 
of   partnership,   when 
time   is  fixed   for  its 
duration,     may     tak© 
place  upon  just  cause 

shewn 1896 

of  partnership,  effects 
of,  as  between  part- 
ners   1897-1898 

of  partnership,  effects 
of,  as  regards  cred- 
itors  1899-1900 

of  sale,  latent  defects 
in  one  of  several 
things  may  be  a  cause 

for 1525 

of  sale,  non-payment 
of  price  in  case  of 
immoveables,     not     a 

ground  for 1536 

of  sale,  in  case  of 
stipulation    of    rights 
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Dissolution. —  akts. 
of  redemption  ....    1537 
of  sale,  buyer  may  al- 
ways pay  price  before 
the  judgment   of  dis- 
solution is  rendered..   1538 
of  sale,  obligations  of 
seller  in  cases  of.    .   .   1539 
of  sale,  obligations  of 
buyer  in  cases  of.  .    .   1540 
of  sale,  an  action  for 
dissolution   is   a  wai- 
ver of  right  to  reco- 
ver purchase  money..  1541 
of  sale,  but  a  demand 
of  5~ice  is  not  a  wai- 
ver of  right  of  disso- 
lution   1542 

of  sale,  in  case  of 
moveables  right  of 
dissolution  can  only 
be  exercised  whilst 
goods  are  in  posses- 
sion of  buyer  ....  1543 
of  sale,  and  in  case  of 
insolvency,  within  30 
days  after  the  deli- 
very   1543 

of  gifts:  Vide  Gifts,  ' 
revocation  of  .   .Slletseq. 

Distance,  and  interme- 
diate works  required 
for  certain  structures     532 

Distribution,  of  stat- 
utes    4,  5 

property  of  debtor  is 
common  pledge  of 
creditors 1981 

Disturbance,  or  just 
cause  to  fear  it,  au- 
thorizes buyer  to  de- 
lay payment 1535 

by  trespass  of  third 
party,  lessor  not  re- 
sponsible for   ....   1616 

Ditches,  when    common 


Ditches. —  arts. 

or  presumed  so.  523  et  seq. 
common,  are  kept  at 
common  expense.    .    .     526 

Divisibility,  when  obli- 
gations are  divisible.    1121 
effects  of,  as  between 
creditors  and  debtors 
and  their  heirs  .    .    .   1122 
when     certain      heirs 
must      perform      the 
obligation     as     if     it 
were  indivisible.    .    .   1123 
damages  arising  from 
breach  of  an  indivis- 
ible    obligation     are 

divisible 1128 

of  admissions  ....   1243 
Vide  Indivisibility. 

Division,  benefit  of,  can- 
not be  claimed  as 
against  creditor  by 
any  joint  and  several 

debtor 1107 

effect  of  creditor  con- 
senting to  division  of 

a  debt 1114 

or  receiving  share  of 
one  of  his  co-debtors 
so  specified  in  the  re- 
ceipt   1115 

and   of  receiving   ar- 
rears   or   interest    se- 
parately and  without 
reserve    from   one    of 
his  co-debtors  ....   1116 
takes   place    of   right 
among    co-debtors    of 
their    joint     and    se- 
veral obligation   .    .   .  1117 
effect  of  a   co-debtor 
paying   in  full   being 
subrogated    in    rights 
of  original  creditor.   .   1118 
effect  of  insolvency  of 
one  of  the  co-debtors  1119 
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Division. —  arts. 
when  joint  and  se- 
veral obligation  is  for 
the  benefit  of  one  on- 
ly of  co-debtors,  hejis 
liable  for  the  whole 
towards  his  co-debt- 
ors   1120 

Documents:    Tide  Acts, 
Writings. 

Domain,    puhlic:     Tide 

CROWiV. 

Domestics:     Vide    Ser- 
vants. 

Domicile,  law  of — as  to 
its    effects     on     civil 
rights  of  persons.    .  .         6 
is  established   by  six 
months    residence  for 
purposes  of  marriage.       63 
of    a    person,    is    for 
civil    purposes,  where 
he   has   his   principal 
establishment  ....       79 
how  change  of,  is  ef- 
fected         80 

how  proof  of  inten- 
tion to  effect  change 
is  established  ....  81 
person  holding  tem- 
porary office  retains 
his  former  domieile  .  82 
of  married  women, 
unemancipated  min- 
ors    and     interdicted 

persons 83 

of  majors  working 
continuously  for 

others 84 

effect  of  election  of, 

in  deeds 85 

place  of  payment  in- 
dicated in  a  writing 
equivalent  to  election 
of 85 

Donations:  Vide  Gifts. 


arts. 

Don  Mutual,  between 
consorts,  abolished.    .   1265 

Donee,  becoming  an 
heir  must  return  gifts 
into  the  mass  ....  712 
effect  of  registration, 
as  between  two  do- 
nees of  the  same  im- 
moveable     2098 

Donor:    Vide  Gifts. 

Dove-Cot,  ownership  of 
pigeons  going  into 
another  person's.   .    .     428 

Dowager:    Vide  Dower. 

1453  et  seq. 

Dower,  of  wife  and  of 
children,      is      either 
legal  or  conventional  1426 
legal      results      from 
mere  act  of  marriage 
in     the     absence     of 
stipulation  .    .   .1427,  1431 
conventional    is    that 
specially  agreed  on . .   1428 
and    must    be    regis- 
tered  1448,  2116 

lawful  to  stipulate, 
wife  and  children 
may  take  either  one 

or  the  other 1429 

such  option  exercised 
by    wife    binds    the 

children 1430 

lawful  to  stipulate  for 

no  dower 1431 

is  not  subject  to  for- 
malities of  gifts.  .  .  1432 
conventional  accrues 
from  date  of  contract 
of  marriage  and  cus- 
tomary from  date  of 
its  celebration  .  .  .  1433 
of  what  customary 
dower  consists    .    .    .   1434 
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Dower. —  arts. 
mobilized        immove- 
ables      and      certain 
moveables    immobiliz- 
ed are  not  subject  to  1435 
customary    dower    re- 
sulting from  a  second 
marriage  and  any  sub- 
sequent  marriage  .    .  1436 
of    what    convention- 
a;l  idower  may  consist  1437  \ 
conventional  dower  is 
taken    from    the    pri- 
vate property  of  hus- 
band   1440 

is  a  right  of  sur- 
vivorship, but  may 
open  otherwise  .  .  .  1438 
wife  obtains  enjoy- 
ment immediately  on 
its  opening  and  chil- 
dren  only    after    her 

death 1439 

wife  and  children  are 
seized  of  their  rights 
without  necessity  of 
judicial  demand.  .  .  1441 
is  a  real  right  and  is 
governed  by  the  law 
of  the  place  where 
immoveables  are  sit- 
uated   1442 

effect  of  alienation  or 
charges    on    property 

subject  to 1443 

may  be  renounced  by 
wife  who  is  of  age  .   1444 
effects  of  such  renun- 
ciation    1445 

of    children,  how    re- 

nounceaMe 1446 

effect  of  sales  under 
execution  of  immove- 
ables subject  to  .   .    .  1447 
16 


Dower. —  ARTS, 
is  subject  to  registra- 
tion    1448,  2116 

but  not  to  prescrip- 
tion by  purchaseo"  of 
the  immoveable,  so 
long  as  dower  is  not 

open 1449 

conventional  of  wife 
is  not  incompatible 
with  a  gift  of  usu- 
fruct by  husband  .  .  1450 
when  it  consists  of 
money,  wife  has  all 
rights  of  other  credit- 
ors of  the  succession  1451 
and  when  of  a  cer- 
tain portion  of  prop- 
erty a  partition  must 

be  made 1452 

dowager 's  rights  are 
like  other  usufruc- 
tuaries   1453 

she  enjoys  them  on 
taking  oath  to  restore 
the  dower,  but  if  she 
re-marries   must   give 

security 1454 

effect    of     failing    to 

do  so 1455 

she     must      maintain 
leases  lawfully  made.   1456 
but    leases    made    by 
heir,    expire  with  'her 

tenure 1457 

she  is  liable    for   all 
charges,  ordinary  and 
extraordinary.    .    .    .   1458 
and  for  the  lesser  re- 
pairs   1459 

she  takes  things  in 
condition  they  are  at 

opening 1460 

her  obligations  when 
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Dower. —  arts. 

additions  have  been 
made  to  the  thing 
subject  to  dower  .  .  1461 
how  terminated  .  .  .  1462 
wife  is  deprived  of, 
by  reason  of  aKlnltery 
or  of  desertion — when 
action     must    be 

brought 1463 

also  by  the  abuse  of 
her  enjoyment    .    .    .   1464 
forfeiture    or    renun- 
ciation of,  by  wife  re- 
sults in  children  tak- 
ing the  property    .    .   1465 
chi'Wren    entitled    to, 
are     those     born     of 
marriage  for  which  it 
was  constituted.    .    .   1466 
child    assuming   qual- 
ity of  heir  is  not  en- 
titled to 1467 

must    return    benefits 
received  or  take  less 

dower 1468 

liability  for  debts  of 

father 1469 

consisting    of    money 
is  "moveable"  .    ,    .   1470 
how  devided  amongst 
children 1471 

Dowry,  separation  from 
bed  and  board  gives 
wife  right  to  obtain 
restitution  of  ...    .     208 


Dowry. —  arts. 

wife  of  institute  has 
no  subsidiary  recourse 
against  the  property 
of  substitutions  for 
securing  her 954 

Drunkards,         habitual, 
may  be  interdicted   .  336a 
by    whom     and    how 
demand   for   interdic- 
tion is  made  ....  336b 
who  are  deemed.    .    .  336c 
proceedings    on    peti- 
tion for  interdiction. 

336d  to  330h 
when    drunkard    may 
be  coirfined.    .  336i  to  3361 
how  interdiction  may 

be  removed 336a 

wife   or   son   may  be  - 

curator  to 336o 

selling  liquor  to,  Tide 
E.  S.  Q.  5503. 

Drunkenness,  persons 
suffering  from  a  tem- 
porary derangement 
of  intellect  arising 
from,  are  unable  to 
give  a  valid  consent 
in  contracts 986 

Duel,  civil  responsibil- 
ity for  damages  caus- 
ed by  1056 

Duties  on  successions, 
Vide  note  to  art.    .    .     599 


Earnest,  giving  of,  in 
cases  of  saile 1477 

Eaves,  of  roofs,  how 
constructed 539 


Edicts,  and  ordinances, 
copies  of,  when  au- 
thentic   1207 

Ejectment,  when  lesssor 
has  right  of .    .    .   1624  $  2 
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ARTS. 

Erected  Domicile,  by 
parties  to  a  deed,  ef- 
fect of 85 

Emancipation,  o  b  1  y 
modifies   condition   of 

a  minor 247 

every  minor  is  eman- 
cipated by  marriage.     314 
how      an      unmarried 
minon*  may  obtain.    . 

315,     316 
necessitates     appoint- 
ment of  a  curator  .   .     317 
effects  of  .    .    .  319  to  322 
presumed  for  purposes 
of  trading 323 

Emphyteusis,  what  is   .     567 

duration  of 568 

effects    of     and    who 
may  constitute  it  .    .     569 
rights  of  lessee  as  to 
alienation,   &c.    .    .    .     570 
immoveables  held  un- 
der, may  be  seized.    .     571 
lessee  may  bring  pos- 
sessory action ....      572 
obligations  of  lessor.     573 
obligations  of  lessee  . 

574  to  578 
not    subject    to  tacit 

renewal 579 

how  terminated  .    .    .     579 
when     lessee     may 

abandon 580 

ilessee  must  restore  in 
good  condition  .  .  .  581 
as  to  improvements 
made  by  lessee  .  .  .  582 
debtor  must  furnish 
new  title  after  29 
years    from     date    of 

old  title 2249 

prescription    of   rents 


Emph3rteusis, —  arts. 

in 2250 

rents     arising  .  from, 

are  immoveable  .    .   •     388 

Enclosed  Property, 
owner  of,  may  claim 
a  way  on  that  of  his 
neighbour 540 

Endorsement,  of  Bills 
of  Lading:  Tide  Af- 
freightment ....  2421 

England,  laws  of,  apply 
as  to  evidence  in  com- 
mercial matters  when 
a  code  is  silent  .  .  .  1206 
and  in  matters  relat- 
ing to  Bills  of  Ex- 
change    2340 

and  in  the  investiga- 
tion of  facts  relating 

to  the  same 2341 

and  in  matters  be- 
fore Vice  Admiralty 
Courts 23S8 

Enjojmient,      of      civil 

rights 18  et  seq. 

in  ownership  .  406  et  seq. 
in  usufruct  .  .  447  et  seq. 
in  use  and  habitation 

487  et  seq. 

Erasures,  in  acts  of  civil 
status,  how  acknow- 
ledged          46 

Error,    is    a    cause    of 
nullity  in  contracts  .     991 
in  what  cases  ....     992 

Error,  may  be  a  cause 
for  annulling  mar- 
riage   148 

of  law  not  a  cause  for 
annulling  transactions  1921 
of       calculation       in 
transaction     may    be 
reformed 1926 
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Error. —  abts. 

he  who  receives  what 
is  not  due  to  him,  by 
error,     is     bound     to 

restore  it 1047 

he  who  pays  a  debt 
no  longer  due,  by  er- 
rocr,  may  recover  it  .  1048 
of  fact,  is  a  ground 
of  revocation  in  a 
judicial  admission.    .   1245 

Errors,  rectifications  of, 
in  ^cts  and  registers 
of  civil  status  .  75  et  eeq. 

Escheats,  to  the  Crown, 
prescription  of:  Tide 
Crown 2216 

Estimate  and  Contract, 
"Work  by:  Vide  Work 

1683  et  seq. 

Event,  fortuitous;  Tide 
Fortuitous  Event. 

Eviction,    in     cases    of 

successions 748 

warranty    against,  in 

sale 1508  et  seq. 

fear  of,  a  cause  for 
delay  of  payment  .  .  1535 
of  party  acquiring 
property  in  cases  of 
sales  and  expropria- 
tions, does  not  lie  .  .  1590 
in     contract     of     ex- 

1598 


in    partnership    prop- 
erty   1839 

Evidence:   Tide  Proof. 

1243  et  seq. 

Exceptions,  which  may 
be  pleaded  by  a  joint 
and     several     debtor 

when  sued 1112 

(in     hypothecary    ac- 
tion)  of  discussion   .  2066 


Exceptions. —  arts. 

of  warranty 2068 

of  subrogation    .    .    .  2070 
resulting      from     ex- 
penditure   2072 

resulting  from  a  priv- 
ileged claim  or  prior 
hypothec 2073 

Exchange,   what  is  the 

contract  of 1596 

effect  of  one  of  the 
parties  thereto  not 
being  the  owner  of 
the  thing  exchanged. 

1597,  1598 
rules  of    sale  applic- 
able to  contract  of   .   1599 

Exclusion,    from    tutor- 
ship   282  et  seq. 

from  successions,  can 
only  be  effected  by 
an  act  clothed  with 
the  formalities  of  a 
will 899 

Exclusion  of  Commun- 
ity, does  not  give 
wife  the  right  to  ad- 
minister her  property  1416 
but  husband  retains 
administration  .  .  .  1417 
other  particulars  re- 
garding .    .    .  1416  to  1421 

Executors,  a  testator 
may  najne  one  or 
more,  and  provide  for 
thedr  replacement  .  .  905 
who  may  and  who 
may  not  be. .  .  905  to  909 
nobody  can  be  com- 
pelled to  accept  office 
of  ;  duties  of,  are 
gratuitous,  and  they 
are  not  bound  to  be 
sworn 910 
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Executors. —  arts. 

who     have     accepted 
office  cannot  renounce 
it      without      judicial 
authorization    ....     911 
when  several  are  ap- 
pointed and  some  only 
accept       or      survive 
testator  ....  _._  •,  •     912 
powers  and  liabilities 
of  joint  executors.    .     913 
expenses  of,  are  borne 
by  the  succession   .    .     914 
ma"^      perform      con- 
servatory acts  before 
probate  of  will  .  915,     919 
testator      may     limit 
obligations  of.    .    .    .     916 
•may    be  removed  by 
the  Court  for  cause  .     917 
are     seized    as    legal 
depositaries  and  seiz- 
in   lasts    for   a  year 
and  a  day  and  must 
render  one  account   .     918 
must     cause     an     in- 
ventory to  be  made  .     919 
powers  of,  do  not  pass 
to  their  heirs  ....     920 
testator   may    extend 
the  powers  and  seizin 

of 921 

testator  may  provide 

for  replacement  of.    .     923 

when  judge  or  Court 

may  replace  them  .    .     924 

investment  of  moneys 

by 981o  et  seq. 

Vide    ADXflNISTRATOR, 

Testator,  Wilt.s. 

Exemption,  from  tutor- 
ship, causes  resulting 
in. 272  et  seq. 


ABTS. 

Expenditures:   Vide  Im- 

rUOVEMENTS. 

Expenses,  funeraJ,  priv- 
ilege for  .  1994,  2002,  2009 
funeraH,    a    memorial 
of,  must  be  registered  2107 
of  last    illness,  priv- 
ilege for.    .    .    .  2003,  2009 
of  last  illness,  a  me- 
morial   of,   must    be 

registered 2107 

of  tilling  and  sowing 
on  immoveables  sold 
before     harvest,     are 

privileged 2010 

fruits  only  belong  to 
proprietor  of  soil, 
subject  to  payments 
of  expenses  of  tilling 
and  sowing  done  by  a 

third  party 410 

lying  in,  are  prescrib- 
ed by  two  years  .  2261  $  1 
in   the   quasi-contract 
negotiorum  gestio   .    .  1046 
in   the   quasi-contract 
condictio  indibiti.   .   .  1052 
in  cases  of  loan.    ,    .  1770 
in  cases  of  deposit   .  1812 
of  delivery  in  sale  are 
at      the      charge     of 
seiaer 1495 

Experts,  make  valuation 
of  immoveables  in 
cases  of  partition  in 

successions 696 

and  in  cases  of  pro- 
visional possession  of 
property  of  absentees       97 

Expropriation,  of  im- 
moveable property 
for  public  purposes. 
Tide  E.  S.  Q.  5754a  et 
seq.  (54  V.,  c.  38) .    .  1589 
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Expropriation. —  arts. 

no  one  can  be  com- 
pelled to  give  up  his 
property     except     in 

cases  of 407 

party  acquiring  prop- 
erty for  such  pur- 
poses cannot  be  evict- 
ed    1590 

Extinction,     of    obliga- 
tions   1138 


Extinction. —  arts. 

of  suretyship.   1956  et  seq. 
of      privileges       and 

hypothecs 2081 

of  mandate 1755 

Extracts,  from  civil  reg- 
isters,  when    au- 

thentie 50 

from  originals  of  cer- 
tain authentic  instru- 
ments   1216 


Factors,  who  are   .    .    .  1736 
liability     of     factors 
whose     principal"  re- 
sides abroad    ....   1738 
power  to  sell  goods  .   1739 
when   deemed   owners 
of   goods   for   certain 

purposes 1740 

general  provisions  re- 
garding .    .    .   1736  et  seq. 

Faith    good,    is    always 

presumed 2202 

good,  of    a   possessor, 
when  it  ceases   .    .    .     412 
good,       improvements 
made  by  a  possessor 

in 417 

had,  must  be  proved 

by  him  who  alleges  it  2202 

had,        Improvements 

made  by  a  possessor 

in 417,  418 

False,  authentic  writ- 
ings may  be  attacked 
and  set  aside  as.    .    .   1211 

Family,  meaning  of  the 
term 979 

Family     Council,     who 

may  demand 250 

who    should    be    sum- 
moned to  attend,  251  et  seq. 


Family  Papers,  and  re- 
gisters, of  what  they 
make  proof,  when  and 
against  whom.  .  .  .  1227 
and  registers,  con- 
stitute a  commence- 
ment of  proof  in  writ- 
ing in  matters  of- 
legitimation  ....  233 
and  registers,  and  in 
actions  to  establish 
paternity 241 

Farm:  Yide  Lease  of 
farms  and  rural 
estate 1646  et  seq. 

Farmer,  on  shares  can- 
not sublet  or  assign.   1646 

Father,  authority  of: 
Tide  Paterxal  Au- 
thority. 

is  responsible  for 
damage  caused  by 
minor  children.    .   .    .   1054 

Fear,  is  a  cause  of  nul- 
lity in  contracts.    .    .     991 
whether  produced  by 
other     party    to    con- 
tract or  by  any  other 

person 994 

must  be  a  reasonable 
and  present  fear  of 
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Fear. —  arts. 

serious  injury  ....      993 
may  be  fear  for  him- 
self or  his  wife,  chil- 
dren or  others.    .    .    .     996 
more  reverential  fear 
of  ascendants  will  not 

invalidate 997 

nor  wLll  fear  of  a 
legal  restraint,  usual- 
ly       998 

a  contract  to  rescue 
a  kinsman  from  peril 

is  valid 999 

nQ'  absolute  cause  of 
nullity,  but  gives  rise 
to  right  to  annul   .    .   1000 

Fear  of  Eviction:  Vide 
Eviction 1535 

Fees,  of  Registrars,  Vide 
R.  S.  Q.  5689  et  seq. 

Fences,  between  prop- 
erties, to  be  made  at 
common    expense     of 

proprietors 505 

and  fence  walls  sep- 
arating properties.    .     520 

Feudal,  rights  and 
duties,  abolition  of, 
Vide  R.  S.  Q.  5505  et 
seq. 

Fidel  Commissum:  Vide 
Substitutions  .   925  et  seq. 

Fiduciary  testator  may 
name  legatees  who 
shall  be  merely.    .    .     869 

Filiation,  of  children 
icho  are  legitimate  or 
conceived  during  mar- 
riage. 

when  a  child  is  deem- 
ed legitimate  ....  218 
when  a  father  and 
heirs  may  and  may, 
not  disown  such  a 
child 219  et  seq. 


Filiation. —  abts. 

when  a  child  is  deem- 
ed illegitimate.  .   .221,  227 
is  proved  by  acts  of 

birth 228 

or    by    uninterrupted 
possession  of  status. .     229 
how    such    possession 
is  established  ....     230 
no    one    can    claim   a 
status  contrary  to.  .  .     231 
proof  of,  may  be  made 
by      evidence      when 
there  is  a  commence- 
ment of  proof  in  writ- 
ing   232 

what    gives    rise    to 
this  commencement.  .     233 
how  proof  to  the  con- 
trary may  be  made  .     234 
aetiion     of     child     to 
establish  his  status  as 
imprescriptible.   .   .   .     235 
when     heirs    of    such 
child   may    bring   ac- 
tion   236 

Final,  judgment  {chose 
jugee,  res  judicata) 
what  ds  effect  of .   .    .   1241 

Fines:  Vide  Penalties. 

Fire,  presumed  to  be 
caused  by  fault  of 
lessee  as  against  les- 
sor   1629 

but  not  in  favor  of 
neighbouring  proprie- 
tor    1630 

liability  for  damages 
when  there  are  sev- 
eral lessees 1631 

Fire  Insurance:  Vide  In- 
SURAITCE  against  Fire. 

Fish,  become  property 
of  those  into  whose 
pond  they  go  ...    .     428 
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ARTS. 

Fishermen,  hiriug  of, 
and  recovery  of  their 
wages,  Tide  E.  S.  Q. 
5630  et  seq. 

Fishing,  right  of,  how 
governed 587 

Flocks,  liability  of  usu- 
fruct for  losses  in.  .  .     478 

Foot  Boads,  along  banks 
of  navigable  rivers 
are  servitudes  estab- 
lished by  law  ....     507 

Force  Majeure,  pro- 
duces a  "fortuitous 
event" 17  §  24 

Foreigner:  Vide  Alien. 

Forfeiture,  of  property 
to   Crown   of  persons 

'civilly  dead 35 

of  right  of  redemp- 
tion in  sale  .   .  1549  et  seq. 

Fortifications,  belong  to 
the  Crown 403 

Fortresses,  gates,  walls, 
ditches,  etc.,  of,  be- 
long to  Crown.    .    .    .     402 

Fortuitous  Event,  defi- 
nition of 17  §  24 

receiver  of  a  thing 
not  due  who  is  in  bad 
faith,  is  liable  for  loss 

by 1050 

obligation    to    deliver 
ceases  when  thing  is 
destroyed  by  ...    .  1200 
debtor    is    not    liable 
for    damages   for    in- 
exeeution     of    obliga- 
tion arising  from  .    .   1072 
a  cause  of  extinguish- 
ing obligations.   .  .   .   1202 
a    yearly  lessee    dis- 
charged    from     rent 
when  harvest  is  des- 
troyed by 1650 


Fortuitous  Event. —       arts. 
when  borrower  is  res- 
ponsible for  loss  by. .   1767 

Found:  Vide  Things 
Found 593 

Foundlings,  c  o  m  m  i  s  - 
sioners  of  certain  hos- 
pitals to  be  tutors  to, 
ride  E.  S.  Q.  5504. 

Fraud,  is  a  cause  of  nul- 
lity in  contracts..  991,  993 
is  never  presumed  .  .  993 
nullity  is  not  abso- 
lute, but  only  gives 
rise  to  action  to  an- 
nul   1000 

of  the  avoidance  of 
contracts  made  in 
fraud  of  creditors.   . . 

1032  et  seq. 
efifect  of,  with  regard 
to    subsequent     cred- 
itors   1039 

suit  must  be  brought 
within  one  year  .    .    .   1040 
Tide  Third  Parties. 

Free  and  Clear,  (clause 
of)  in  marriage  co- 
venants   1397,  1399 

right  of  wife  to  take 
back  free  and  clear 
what  she  brought  into 
the  community   .    .    .   1400 

Freight:  Vide  Af- 
freightment. 

Fruits,    unplucked,    are 

immoveables 378 

belong    to    proprietor 
by  right  of  accession     409 
subject  to  payment  of 
ploughing,  tilling,  &c.     410 
are    acquired   by  pos- 
sessor in  good  faith. .     411 
usufructuary     has     a 
right  to  enjoy.   .   .447,  450 
natural     and     indus- 
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Fruits. — 

trial,  definition  of  .  . 
civil,  definition  of.  . 
they  are  required 
from  day  to  day.  .  . 
right  of  use  of  land 
entitles  the  possessor 
to  use  of  fruits  for 
him&elf  and  family.  . 
of  immoveable  given 
in  pledge  are  imputed 


.\RT8. 
448 
449 

451 


493 


Fruits.—  ARTS, 

first    in    payment    of 

interest 1967 

an  heir  excluded  for 
unworthiness,  must 
return 612 

Funeral  Expenses:  Tide 
Expenses  Funebai,. 

Furniture,      what      the 
word  comprises  .    .    ,     396 


Gaming  Contracts,  no 
right  of  action  for 
recovery  of  money 
claimed  under  ....  1927 
exception  in  favor  of 
races  and  games.    .    .   1928 

Gaming  Policies,  are  il- 
legal   2480 

Goal,  burial  of  persons 
dying  in,  must  be  au- 
thorized   by    coroner    . 
or  other  officer  ...       69 

Gender,  masculine,  in- 
cludes both  sexes.   .  17  $  9 

General  Average:  Vide 
Insurance  Marine. 

General  Partners,  in 
limited  partnerships 
or       partnership      en 

commatidite 1872 

are  jointly  and  sever- 
ally responsible.    .    .   1873 
can  alone  sign  for  or 
transact    business   of 

partnership 1874 

names  must  appear  in 
certificate  of  partner- 
ship   1875 

change    of,    dissolves 

the  partnership  .    .    .   1879 

name  of  one  or  more, 


General  Partners — 
must  be  used   in   the 
partnership    name.     .   1880 
suits     in    relation    to 
partnership     may    be 
brought     by     and 
against  them  ....   1881 
must  account  to  each 
other  and  to  the  spe- 
cial partners   ....    188" 

Generations,  proximity 
of  relationship  is  de- 
termined by  the  num- 
ber of  .    .' 615 

how  computed  in  the 

direct  line 617 

and  in  the  collateral 
line 618 

Giving  in  Payment,  is 
equivalent  to  sale  .   .   1592 

Gift,  what  is  comprised 
in  "gift  of  a  house 
with  all  that  it  con- 
tains"   398 

Gifts,  to  be  valid  must 
be  inter  vivos    or  by 

will 754 

in  contracts  of  mar- 
riage partake  of  gifts 
inth"  vivos  and  of 
wills.    .    .    .  757,  781,     830 
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made  to  take  effect 
only     after     death, 

when  null 758 

intei'  vivos,  what    are 
and  acceptance  of.    .     755 
inter  vivos, geneial  rule 
regarding  capacity  to 
make  and  acquire  by.     759 
inter    vivos,    may    be 

conditional 760 

inter  vivos,  general 
rule    as    to    capacity 

to  make 761 

inter  vivos,  when  made 
during   mortal  illness     762 
inter     tAvos,    by     mi- 
nors,    tutors,     wives, 
corporations,  etc.   .    .     763 
inter  vivos,  in  case  of 
second  marriage.    .    .     764 
inter     vivos,     general 
rule     as     to     persons 
capable   of    acquiring 

by 765 

inter    vivos,   corpora- 
tions may  acquire  by    766 
inter  vivos,  to  tutors, 
curators    and    ascend- 
ants       767 

inter  vivos,  to  con- 
cubines and  adulter- 
ine children 768 

inter  vivos,  to  priests, 
doctors     and     a/d- 

vocates 769 

inter  vivos,  between 
consorts  prohibited    . 

770,  1265 
inter  vivos,  as  to  what 
time  capacity  to  give 
or    receive     is    to    be 

considered 771 

inter  vivos,  to  chil- 
dren to  be  born  of  an 
intended  marriage.    .     772 


Gifts. —  ABTS. 

inter  vivos,  of  proper- 
ty of  another  ....  773 
inter  vivos,  in  onerous 
form,  in  favor  of  per- 
sons inea,pal>le  of  re- 
ceiving, are  void  .  .  774 
inter  vivos,  legitim 
cannot  be  claimed  by 
chiidien  in  conse- 
quence of 775 

ifiter  vivos,  form  of  .     776 
inter   vivos,   Form  of, 
donor      must     divest 
himself  of  ownership 
of  thing  given    .    .    .      777 
inter     vivos,     present 
property  only  can  be 
given,    save    in    con- 
tracts of  marriage  .  .     778 
inter  vivos  resolutory 

condition  in 779 

inter  vivos,  are  uni- 
versal!, by  general 
title      or      particular 

title 780 

inter  vivos,  abandon- 
ment of  partition  of 
present  property  is 
considered  as  ...  .  781 
inter  vivos,  stipula- 
tions   and   conditions 

in 782 

inter  vivos,  revocable 
at      mere       will      of 
donor,  are  void  .    .    .     783 
subject  to  payment  of 

debts 784 

inter  vivos,  causes   of 

nullity  in 785 

inter  vivos,  proof  of 
nature    and    quantity 

of 786 

inter  vivos,  Acceptance 

of,  requisite 787 
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Gifts.—  AKTS. 

inter  vivos,  Acceptance 
of,  how  effected  ...     788 
inter  vivos,  Acceptance 
of,   by   minors,  inter- 
dicts, etc 789 

inter  vivos.  Acceptance 
of,  for  children  to  be 
born 


i7itcr  vivos.  Acceptance 
of,  when  must  be  ef- 
fected   

inter  vivos,  Acceptance 
of,  relief  from  accept- 
ance or  rejection  .  . 
inUr  vivos.  Acceptance 
of,  may  take  place 
without  donee's  pres- 
ence   

inter  vi4)os,  Acceptance 
of,  cannot  be  made  by 
heirs  of  donee  .  .  . 
inter  vivos.  Effect  of, 
divest  the  donor  and 
vest  the  donee  with 
the  ownership,  with- 
out delivery 

intei-  vivos,  Effect  of, 
as     to     obligation    of 
warranty  ...... 

inter  vivos.  Effect  of, 
liability   of  universal 
or  general  donee  for 
debts  of  donor  797  to 
inter  vivos.  Effect  of, 
right   of  creditors   of 
donor    to    separation 
of  his  property  from 
that  of  donee  .... 

inter  vivos,  Effect  of, 
insolvency  of  donor 
gives  creditors  right 
to  demand  revocation 
inter  vivos,  Registra- 
tion   of,     takes     the 


790 
791 
792 

793 
794 

795 
796 

801 

802 
803 


aiftS.—  ABTS. 

place  of    inscription; 
where  must  be  made. 

804,  809 
inter  vivos,  Registra- 
tion of,  effect  of  .  .  .  805 
inter  vivos,  Registra- 
tion of,  compulsory, 
but  neither  donor  nor 
donee  can  plead  want 

of 806 

inter    vivos.  Registra- 
tion   of,    usually     not 
requisite       in       gifts 
made  in  direct  line  by 
contract  of  marriage     807 
inter    vivos,  Registra- 
tion of,  nor  of  move- 
ables  when    followed 
by  delivery  and  pub- 
lic possession  ....     808 
inter    vivos.  Registra- 
tion of,    who    is    res- 
ponsible for  want  of.     810 
inter     vivos.     Revoca- 
tion of,  causes  of  .    .     811 
inter    vivos,     Revoca- 
tion of,  birth  of  chil- 
dren to   donor  not  a 

cause  of 812 

inter  vivos,  Revoca- 
tion of,  where  in- 
gratitude is 813 

inter  vivos,  Revoca- 
tion of,  when  demand 
of,  must  be  made  .  .  814 
inter  vivos.  Revoca- 
tion of,  effect  of,  as  to 
hypothecs  .  .  .  815,  816 
inter  vivos,  By  con- 
tract of  marriage, 
partake  of  character 
of  gifts  and  wills  .    . 

757,  781,     830 
inter   vivos.    By   con- 
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tract  of  marriage, 
general  rule  regard- 
ing   817 

inter  vivos,  By  con- 
tract of  marriage, 
who  may  make  and  of 
what  they  may  con- 
sist   818  to  820 

inter  vivos.  By  con- 
tr  act  of  marriage, 
are  subject  to  accept- 
ance       821 

inter  vivos,  By  con- 
tract  of  marriage, 
and  to   the   marriage 

taking  place 822 

inter  vivos.  By  con- 
tract  of  marriage, 
cannot  be  revoked, 
unless  so  stipulated  .  823 
inter  vivos,  By  con- 
tr act  of  mMrriage, 
may  be  made  revoc- 
able  at  mere  will    of 

donor 824 

inter  vivos,  By  con- 
tract of  marriage, 
to  what  debts  may  be 

made  subject 825 

inter  vivos.  By  con- 
tract  of  marriage, 
how  donee  may  free 
himself  from  liability 
to  pay  these  debts  .  . 

826  to  828 
inter    vivos.    By    con- 
tr act   of  marriage, 
as    to    representation 
taking  place   ....     829 
inter    vivos,    By    con- 
tract  of  marriage, 
in     contemplation    of 
death,  how  expressed.     830 
Good  Faith,    is   always 
presumed 2202 


Good  Taith. —  arts. 

when  a  possessor  is 
presumed  to  be  in, 
and  when  he  ceases  so 

to  be 412 

its  effect  as  regards 
improvements  on  an- 
other person 's  proper- 
ty        417 

of  subsequent  jiur- 
chasers,  in  prescrip- 
tion    2253 

Good  Morals,  conditions 
inconsistent  with, 
render    obligations 

void 1080 

Governor,   definition   of 

the  word 17  §  3 

Governor    General,     de- 
finition of  the  word  17  §  3 
Governor     in     Council, 
definition   of  the 

term 17  §  4 

Grandchildren,  meaning 

of  the  word 980 

Grants,  original  are  ex- 
empt from  formality 
of  registration.    .  2084  §  2 
Grass,  upon  the  beaches 
of  the  St.  Lawrence.     591 
proprietor     of     lands 
bordering    on     South 
Shore  of  St.  Lawrence 
may    cut    and    cure: 
Vide  E.  S.  Q.  5537. 
Grates,    repairs   to,   are 
deemed    tenant 's    re- 
pairs   1635 

Greater    Repairs,    what 

constitute 469 

liability  for,  in  cases 

of  usufruct 468 

Ground:    Tide  Land. 
Guardian:     Tide  Cura- 
tor,   Sequestrator, 
Tutor. 
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ARTS. 

Habitation,  rights  of 
use  and,  aro  immove- 
able  381 

rights  of  use  and, 

defined 487 

rights  of  use  and, 
is  established  only  by 
will  of  man  and 
ceases  in  same  man- 
ner as  usufruct.  .  . .  488 
rights  of  use  and, 
necessitates  giving  of 
security  and   making 

of  inventory 489 

rights  of  use  and, 
must  be  exercised, 
with  the  care  of  a 
prudent  administra- 
tor       490 

rights  of  use  and, 
are  governed  by  title 

creating  it 491 

rights  of  use  and, 
how  governed  when 
title  is  siJent  .... 

492  to  494,  499 
rights  of  use  and, 
extend  to  family, 
even  if  the  rights 
were  given  to  a  per- 
son only  subsequently 

married. 495 

rights  of  use  and, 
cannot     be     assigned 

nor  leased 497 

rights  of  use  and, 
how  costs  of  cultiva- 
tion and   repairs   are 

borne 498 

Habitual  Dnmkaxds: 
Vide  Drunkards 
Habitxjax, 


ABTS. 

Harbours,  are  depen- 
dencies of  Crown  do- 
main   400 

Harvest,    loss    of,    may 
give  rise  to  reduction 
of  rent  ....  1650  to  1652 
tithes  carry  a  privil- 
ege upon 1635 

privilege  upon  for  ex- 
penses of  tilling,  etc.  2010 
H  e  a  r  t  Ii  s,  regulations 
concerning     construc- 
tion of 532  §  4 

repairs  to,  are  deem- 
ed to  be  tenant's  re- 
pairs   1635 

Hedges,  rules  regard- 
ing   529,  530 

Heir,  definition    of   the 
term,     is    seized    by 
law  of  successions.    .     607 
not  bound  to   accept 

successions 641 

may  accept  purely 
and  simply  or  under 
benefit  of  inventory  .  642 
who  renounces  a  suc- 
cession deemed  never 
to  have  been  heir.  ..  652 
but  may  accept  so 
long  as  it  has  not 
been  accepted  by  an- 
other   657 

effect  of  abstraction 
or      concealment      of 

property  by 659 

payment  of  debts  by 

735  et  seq. 
appointment  of,  allow- 
ed    in     contracts    of 

marriage 830 

payments  made  to  os- 
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Heir. —  arts. 
tensible  heir,  are  val- 
id   870 

heneficiary,  how  qual- 
ity of,  is  acquired.    . 

660  et  seq. 
heneficiary,  three 
months'  delay  allow- 
ed to  make  inventory  664 
heneficiary,  but  may 
sell  perishable  ar- 
ticles   665 

heneficiary,      position 
during  this  delay  .    .     666 
heneficiary,    may    de- 
mand   a    still    longer 

delay 667 

heneficiary,  and  .even 
after  these  delays 
may  make  an  inven- 
tory and  become  ben- 
eficiary   669 

heneficiary,  is  forfeit- 
ed by  concealment.  .  670 
heneficiary,  effect  of 
benefit  of  inventory.  671 
heneficiary,  obliga- 
tions and  administra- 
tion of 672  to  676 

heneficiary,    renuncia- 
tion of  quality  of.  677,  678 
heneficiary,        obliga- 
tions    towards     cred- 
itors    679,  680 

heneficiary,  account  to 
be  rendered  by.  ..681,  682 
heneficiary,  is  not  ex- 
cluded by  one  who 
offers  to  accept  un- 
conditionally  683 

Heirs,     of     depository^ 

liability  of 1806 

of  widow  in  commu- 
nity, delays  accorded 

to 1349,  1353 

effect  of  some  accept- 


Heirs.—  abts. 

ing  and  some  renounc- 
ing community  .    .    .   1362 

Herd,  usufruct's  liabil- 
ity for  loss  of  ...   .     478 
lease     of     cattle     on 
shares .   1698 

Highways,  roads  and 
public  ways  form 
part  of  Crown  do- 
main   400 

disposal  of  things 
found  on  public  .    .    .      593 

Hire:  Tide  Lease  and 
Hire. 

Holder,    of   real   estate 
may    be     sued    hypo- 
thecarily  .    .    .    .2056,2058 
and  condemned  to  sur- 
render it  or  pay  the 
hypothec  upon  it.   .    .   2061 
may  call  in   his  ven- 
dor or  warrantor.    .   .   2062 
by  dilatory  exception  2063 
and  set  up  all  grounds 

of  defence 2064 

and  when  not  person- 
ally liable  may  plead 
the  exception  of  dis- 
cussion   2066 

the  exception  of  war- 
ranty   2068 

the  exception  of  sub- 
rogation     2070 

the    exception    result- 
ing from  expenditures  2072 
and  the  exception  re- 
sulting   from  a  priv- 
ileged     claim      or     a 
prior  h^^'pothec    .    .    ,   2073 
cannot    deteriorate 
property   ......  2054 

effect     of     alienation 
by,  after  hypothecary 
action  is  brought   .    .   2074 
may  surrender  the  im- 
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Holder. —  abts. 
moveable  before  judg- 
ment   2075 

may  be  condemned 
personally  to  pay 
rents,  issues  and 
profits  since  service  of 

process 2076 

effect  of  surrender 
by,  on    servitudes    or 

real  rights 2078 

effect  of  surrender  on 
ownership  of  property  2079 

Holidays,  what  are  .  17  §  14 

Homologation,  of  pro- 
ceedings by  family 
council  held  for  ap- 
pointment of  a  tutor.  262 
in  cases  of  interdic- 
tion       329 

in  cases  of  curator- 
ship  339 

Hospitals,  regulations 
concerning  buriaJs  in       68 

Hotel  Keepers :  Vide 
Inn  Keepers. 

House,  an  unemaneipat- 
ed  minor  cannot  leave 
his  father's  house 
without  his  permis- 
sion        244 

with   all    it   contains, 
what  is  comprised  in 
the  gift  or  sale  of  .   .     398 
boarding:     Vide 
Boarding  House. 

Hunting,   laws    govern-, 
ing 587 

Husband,  must  be  cur- 
ator to  his  interdict- 
ed wife 342 

administers  all  his 
wife 's  private  prop- 
erty, etc 1298 

leases  made  of  wife's 


Husband. —  arts. 

property  by  husband 
cannot     exceed     nine 

years 1299 

privilege  for  obliga- 
tions contracted  for 
the  individual  affairs 

of  his  wife 1302 

responsibility  of,  for 
replacement  of  pro- 
ceeds of  sale  of 
wife's  property  .  .  .  1319 
insurance  on  life  of, 
Vide  E.  S.  Q.  5580  et 

seq. 1265 

Viae  Consorts,  Com- 
munity, Wife. 

Hsnpothec,  effect  of  par- 
titions on 731 

on  lands  expropriated 
for  purposes  of  pub- 
lic utility  are  exting- 
uished    1590 

definition  of  the  word  2016 
is  indivisible  and  ex- 
tends   over    improve- 
ments   2017 

how  created 2018 

is    either   legal,   judi-     o 
cial  or  conventional  .  2819 
meaning      of       these  z 

terms X020 

when  it  can  subsist 
upon  an  undivided 
portion  of  an  im- 
moveable   2021 

moveables      are     not 

subject  to 2022 

cannot  be  acquired 
upon  insolvent 's  prop- 
erty or  that  of  tra- 
ders within  30  days 
previous       to       their 

bankruptcy 2023 

Leoal,  definition  of   .  2020 
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' '       what    property 
affected  by  .    .    .    .    .  2025 
Legal,    necessity     for 

registration 2026 

Legal,  special  provi- 
sions regarding  those 
created  before  31 
December  1841  and 
1st  September  1860  . 

2027,  2028 
Legal,      of       married 
women,     for      dlaims 
against      their      hus- 
bands   2029 

Legal,  of  minors  and 
interdicts  against  tu- 
tors andVcurators  2030,  2031 
Legal,  only  affects  im- 
moveables specified 
in  act  of  tutorship 
and  curatorship  .  .  . 
Legal,  of  the  Crown. 
Legal,  necessity  for 
registration  of  .  .  . 
Legal,  of  Mutual  In- 
surance Companies.  . 
Judicial,    definition  of  2020 

' '  from  what 
it  results,  carries  in- 
terest and  costs  .  .  .  2034 
Judicial,  special  pro- 
vis  i  o  n  s  regarding 
those  acquired  before 
the  31  December 
1841,  and  between 
that  date  and  the  1st 
September  1860,2035,  2036 
Conventi^onnl,  defini- 
tion of 2020 

Conventional, hy  whom 
can  be  granted  .    .    .  2037 
Conventional,  in  cases 
of    qualified     owner- 
ship   2038 


2120 
2032 

2121 

2033 


Hypothec. —  akts. 

Conventional,  how 
created  on  property 
of  minors  and  in- 
terdicts   2039 

Conventional,  must  be 
in  authentic  form.  .  2040 
Conventional,  save  on 
lands  held  in  free 
and  common  soccage 
and  in  certain  speci- 
fied counties 2041 

Conventional,  must 
specially  describe  the 
immoveable  .  .  .  ^.  .  2042 
Conventional,  upon 
property  to  which 
debtor  has  an  insuf- 
ficient title 2043 

Conventional,  must  be 
for  a  sum  certain  .   .   2044 
Conventional,  may  be 
granted   for    any  ob- 
ligation      .   2046 

Conventional,    created 
by  will  are  governed 
by  same  rules  as   .    .  2045 
Ranking  of,  according 
to   date    or  order    of 

registration 2047 

Ranking  of,  when  pre- 
ference is  ceded.    .    .   2048 
Ranking     of,    when 
upon    more    than  one 
immoveable    ....   2049 
Ranking  of,  creditors 
of  the  vendor  ....  2050 
Ranking  of,  creditors 
whose  claims  are  sus- 
pended   2051 

Ranking     of,    persons 
subrogated  in  right  of 

creditor 2052 

Effects  of,  debtor  stiM 
enjoys  the  property.  2053 
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Hypothecs. —  arts. 

Effects  of,  but  cannot 
deteriorate  it  ...    .   2054 
Effects  of,  effect  of  so 

doing 2055 

Effects  of,  creditors 
can  follow  it  into 
whatever  hands  it 
passes  and  cause  it  to 
be  judicially  sold  .  .  2056 
Effects  of,  creditors 
can  take  hypothecary 

action 2057 

Effects  of,  and  action 
to.  Interrupt  prescrip- 
tion .    .    .  2057,  2224,  2230 

Hjrpothecs,    Effects    of, 


Hypothec. —  arts. 

attaching  to  ancient 
debt  do  not  continue 
when  there  has  been 
novation  thereof  .  .  117() 
Effects  of,  nor,  when 
novation  has  been  ef- 
fected, can  they  be 
transferred  to  prop^ 
erty  of  the  new 
debtor 1177 

Hypothecary  Action: 
Tide  Action  Hypo- 
thecary. 

Hypothecation,  of  ves- 
sels: Tide  Merchant 
Shipping 2374 


1 


Illegitimate,  children: 
Vide  Child. 

Imbecility,  habitual,  is 
a  cause  of  interdic- 
tion   325 

Immoveables,  laws  gov- 
erning           6 

what    things    are    by 

their  nature 376 

when    wdndmilils    and 
watermills  are    .    .    .     377 
crops  and  trees  uncut 
and  fruits  unplucked 

are 378 

moveables  placed  fof 
a  permanen-ey  on  real 
property  by  the  pro- 
prietor are 379 

when  such  things  are 
deemed     permanently 

placed 380 

rights  of  emphyteu- 
sis, use  and  habita- 
tion   and    servitudes 


Immoveables. — 

and  actions  pertain- 
ing to  same  are  .  .  .  381 
certain  moveables  of 
which  the  laws  ordain 
or  authorize  the  real- 
ization are 382 

things  temporarily 
separated  from  a 
building,  wall  or 
fence  do  not  cease  to 

be 386 

rents  resulting  from 
emphyteusis  or  under 

seizure 388 

not  effected  by  regis- 
tration    made     after 

seizure 2091 

belonging  to*  a  minor, 
alienation  or  hypo- 
thecation of  ....  .  297 
and  as  to  those  be- 
longing to  emancipat- 
ed minors 322 
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Inunoveables. —  arts. 
belonging  to  a  wife, 
husband    cannot    dis- 
pose of 1298 

Vide  Community.   .   .   1272 

Impediments  to  Mar- 
riage,   in    the    direct 

line 124 

in  the  collateral  line.     125 
between     uncle     and 

niece,  etc 126 

miscellaneous  ....     127 

Implements,  lessee 
bound  to  furnish 
farm  with 1647 

Impossibility,  of  con- 
dition   in    gifts    inter 

vivos 760 

of  doing  a  thing  im- 
posed  as  a   condition 
in  obligations   ....   1080 
0  f     performing     a  a 
obligation,      e  x  t  i  n  - 

guishes  it 1200 

but  debtor  must  as- 
sign such  rights  of 
indemnity  as  he  may 
possess  to  his  creditor  1201 
effect  of  a  partial 
performance  of  .    .    .   1202 

Impotency,  when  a 
cause  of  nullity  in 
marriage 117 

Imprescriptible  Things: 
Vide  Prescription. 

Imprisonment,  execu- 
tors are  not  liable  to 

coercive 910 

trustees  arc  not  liable 

to 981n 

when  wife'  may  bind 
herself  to  release  her 
husband  from  ....  1297 
liability  to  or  surety 
does  not  pass  to  his 
heirs 1937 


^TS. 

Improbatlon,  of  authen- 
tic writings 1211 

Improvements,  on  prop- 
erty of  another,  417  et  seq. 
right     to     compensa- 
tion for,  in  hypothec- 
ary actions 2072 

hypothec     extends 
over  all  subsequent..   2017 
claims     of      usufruc- 
tuary for 462 

claims  of  lessee  for  .  1640 
as  between  consorts.  1304 
in  emphyteusis.   .   .   .     582 

Imprudence,  liability 
for  damages  resulting 
from 1053 

Imputation,  of  pay- 
ments,   a    debtor   has 
right  to  make.    .    .    .   1158 
of  payments,  but  can- 
not  insist   that  it  be 
made    on   interest    in 
preference  to  capital.  1159 
of  payments,  when  re- 
ceipt   made    by  cred- 
itor has  been  accept- 
ed by  debtor,  imputa- 
tions therein  indicat- 

-ed  are  final 1160 

of     payments,     how 
made  when  no  special 
imputation    has    been 
elected  ........   1161 

of  payments,  in  part- 
nership    1843,1844 

of  payments,  of  fruits 
of  immoveable  given 
in  pledge 1967 

Incapacity,    as    regards 
tutorship  ....  282  ct  seq. 
Vi4e    Capacity    and 
Disabilities. 

Incestuous        Children, 
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Incestuous  Children. —  arts. 

jjifts  to,  are  limited  to 
maintenance 768 

Incompetent  Court,  de- 
mand brought  before, 
does  not  interrupt 
prescription  .....   2225 

Incorporation,  of  joint 
stock  companies  .   .   . 

1889etseq. 

Incorporeal  Bights: 
Vide    Eights    Incok- 

POREAL. 

Increase,  of  animals  are 
natural  fruits  ....     448 

Indemr'-ty,  a  condition 
precedent  to  surren- 
der of  property  for 
purposes      of     public 

utility 407 

Vklc  Compensation. 

Indeterminate,  object, 
effect  of  obligation, 
concerning 1069 

Index,  to   immoveables, 
kept  by  registrars  .   .   2161 
Governor    may    alter 

form  of .   2164 

regulations  concern- 
ing    2171 

Indication,  of  payment, 
simple,  does  not  ef- 
fect novation  ....   1174 

Indigent,  relatives,  obli- 
gation to  support  cer- 
tain: Tide  Main- 
tenance ....  166  et  seq. 

Indivisibility,  of  obliga- 
tions: Vide  Obliga- 
tions  1124  et  seq. 

of    judicial    or    extra 
judicial  admissions.   .   1243 
pledge   is  indivisible, 
although  the  debt  be 

divisible 1976 

Vide  Divisibility. 


Akts. 

Indorsement,  Bottomry 
Bonds  are  negotiable 
by 2612 

Inebriety:  Vide  Drunk- 
enness. 

Inexecution,  of  obliga- 
tions, when  a  cause 
for  damages  .   .  1065,  1066 

Infants,  who  are  not 
viable  when  born,  do 
not  inherit 608 

Inferences:  Vide  Pre- 
sumptions. 

Influence,      undue,      in 

gifts 769 

in  wills 839 

Ingratitude,  of  donee,  a 
cause    for    revocation 

of  gifts 811 

when  donee  is  deemed 
guilty  of 813 

Inhabitant,  of  Lower 
Canada,  definition  of 

term 17  §  21 

even   when   absent   is 
governed  by  its  laws.         6 
may    be    sued    in   its 
courts  for  obligations 
contracted  abroad  .  .       27 

Inheritance,  what  is 
comprised  in  term   .  .     599 

Injuries,      bodily,     pre- 
scription    of  :      Vide 
Prescription   .    .   2262  §  2 
bodily,    sustained    by 
reason  of  railway  . .     2261 

Injury,  to  property: 
Vide  Deterioration. 

Inn  Keepers,  are  re- 
sponsiLble  as  deposit- 
aries   1814 

when   responsible  for 

thefts 1815 

lien     of,     for     board 
and  lodging 1816a 


500 


INDEX   TO    CIVIL   CODE. 


Inn  Keepers. —  arts. 

as  to  right  to  recover 
price  of  liquors  sold 
by 1481 

Insane  Persons,  right  to 
oppose  marriage  of.  .     141 
opposant  bound  to  ap- 
ply   for    interdiction 

of 142 

interdiction  of  .  325  et  seq. 
powers      of      curator 

over 343 

liability     of     curator 

for  acts  of 1054 

cannot     contract, 
alienate  or  acquire.  .     759 
but    may   receive   by 
will 837 

Inscription  en  faux, 
against  authentic 
acts 1211 

Inscription  of  gifts  in 
prothonotary's  office, 
abolished 809 

Insolvency,      bankrupt- 
cy, meaning  of  term  17  §  23 
bankruptcy,  effect  of, 
in  case  of  joint  and 
several  obligations.    . 

1118,1119 
bankruptcy,  of  debtor 
prevents  his  claiming 
benefit  of  delay  .   .   .  1092 

Insolvent   Traders,    un- 
paid   vendors '   privi- 
lege on  things  sold   .   1998 
hypothecs  granted  by.  2023 

Inspector  of  Eegistry 
Offices:  Tide  E.  S.  Q. 
5697  et  seq. 

Insurance,  definition.    .   2468 
consideration    for,    is 
called  premium,  etc.  .  2469 
when     a     commercial 
contract    and   when 
not 2470 


Insurance. —  arts. 
mutual,    is    not    com- 
mercial   2471 

who  may  effect  .    .    .  2472 
what  may  be  the  ob- 
ject of 2473 

when     a     person      is 
deemed  to  have  an  in- 
surance interest.    ,    .   2474 
when      this      interest 

must  exist 2475 

may  be  made  against 

aJl' losses 2476 

right  to  effect    re-in- 
surance   2477 

insured      must      give 
notice  of  loss  ....  2478 
three  principal  kinds 

of 2470 

is    usually    witnessed 

by  a  policy 2480 

wager  or  gaming  pol- 
icies are  illegal  .   .   .  2480 
acceptance    of    appli- 
cation  constitutes.    .  2481 
when  policies  of,  are 

transferred 2482 

transfer  of  thing  in- 
sured does  nos  trans- 
fer the  policy  ....  2483 
representation      and 
concealment,  effect  of 

2485  to  2489 

warranties,    e  x  p  r  ess 
and  implied,  effect  of 

2498  to  2491 
Marine,  contents   of 

policy  of 2492 

Marine,  on  what  may 

be  made 2493 

Marine,     on      what 

voyages 2494 

Marine,  risks  usually 
covered  by 2495 
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Insurance. —  arts. 

Marine,      commence- 
ment of  risk.  .  2496,  2598 
Marine,    policies    of, 
how  construed    .    .    .   2497 
Marine,   when   made 
after  Joss  or  arrival  .   2498 
Marine,  oUigation  of 

insured 2499 

Marine,    p  r  e  m  ium, 
when  payable  ....   2500 
Marine,  when  prem- 
ium is  not  due  .    .    .  2501 
Marine,    when     pro- 
portional part  of,  may 
be  j.ecovea-ed  ....  2502 
Marine,     representa- 
tion and  concealment  2503 
Marine,    warranties, 
general    ruiles  ....  2504 
Marine,    tcarranties, 
of    seaworthiness    re- 
quisite   2505 

Marine,     warranties 
and  that  ship  is  prop- 
erly  documented    .    .  2506 
Marine,      oUigations 
of    insurer,    to    pay 

losses 2507 

Marine,  effect  of  de- 
viation   2508 

MARI^^:,  not  liable 
for  losses  caused  by 
intrinsic     defects    in 

thing,  etc 2509 

Marine,  nor  for  bar- 
ratry   2510 

Marine,  definition  of 
the  word-barratry.    .  2511 
Marine,  nor  for  pet- 
ty averages,  etc  .   .   .  2512 
Marine,  but  is  some- 
times   for    particular 

average 2513 

Marine,    may    annul 


Insurance. —  arts. 

policy    for     fraud    or 
over- valuation.     2514,  2515 
Marine,    rules     con- 
cerning    several     in- 
surances   against  the 
same  risk  .    .  2516  to  2519 
Marine,  when  insur- 
ance   is  made   separ- 
ately     on      different 
ships,  effect  of   .    .    .  2520 
Marine,    Losses,    are 
either  total  or  partial  2521 
Marine,  Losses,  total, 
are  either  absolute  or 
constructive    ....   2522 
Marine,  Losses,  what 
are  partial  losses  .    .  2523 
Marine,     Losses,    in 
cases  of  collision   .    . 

2524  to  2526 
Marine,  Losses,  what 
are    particular    aver- 
age losses 2527 

Marine,    Losses     by 

salvage 2528 

Marine,  Losses  in 
cases  of  forced  tran- 
shipment .  .  2530  to  2532 
Marine,  Losses,  un- 
der open  policies, 
value  of  ship  ....  2533 
Marine,  Losses,  value 

of  goods 2534 

Marine,  Losses,  how 
partial  losses  are  es- 
timated   2535 

Marine,  Losses,  claim 
for,  how  made  .  .  .2536 
Marine,  Losses,  in- 
sured must  try  to 
save  insured  effects  .  2537 
Marine,  Abandon- 
ment, condition  pre- 
cedent   to    claim  for 
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total  loss  and  when  it 
may  be  made  ....  2538 
Marine,  cannot  be 
partial  or  conditional  2539 
Marine,  in  case  of 
things  insured  separ- 
ately   2540 

Marine,  when    must 

be  made 2541 

Marine,    waiver     of 
right  to  make  ....   2542 
Marine,  how  made  .   2543 

"  notice  must 

be  explicit   .....  2544 
Marine,       of       ship 
stranded,     when     not 

permissible 2545 

Marine,  of  ship  when 
presumed  to  be  lost  •  2546 
Marine,  effect  of  and 
acceptance  of  ...  .  2547 
Marine,  to  whom 
freight  earned  be- 
longs   2548 

Marine,  when  com- 
pleted cannot  be  re- 
voked   2549 

Marine,  effect  of  in- 
surer refusing  to  ac- 
cept   2550 

Marine,  Average  con- 
tributions, rules  gov- 
erning    2551 

Marine,    general     or 
gross  average  losses  .   2552 
Marine,  when    lend- 
ers on  bottomry  loans 
contribute  to   ...    .  2610 
Marine,   jettison, 
when  a  cause  for  .    .   2553 
Marine,     what     first 
should  be  jettisoned.   2554 
Marine,  what    goods 
do  not  contribute  to.  2555 


Insurance. —  arts. 

Marine,   what   goods 
are    not    paid    for    if 

jettisoned 2556 

Marine,   deck     loads 
jettisoned     not     pai-d 

for 2557 

Marine,  Average  con- 
trihiitions,    rules    for 
estimating  proportion 
of  contribution    2558,  2559 
Marine,  contribution 
not   made  for  partic- 
ular average  losses    .   2560 
Marine,    when    ship 
not  saved  by  jettison  2561 
Marine,  and  if  after- 
wards lost 2562 

Marine,  further  regu- 
lations.  .   .   .  2563  to  2567 
Fire,     general     rules 

concerning 2568 

Fire,  contents  of  pol- 
icy of 2569 

Fire,   representations 
not  contained  in    .    ,   2570 
Fire,  interest  requis- 
ite to  effect 2571 

Fire,     implied     war- 
ranties in 2572 

Fire,  on    defects    in- 
determinately ....  2573 
Fire,  effect  of  altera- 
tion in  use  of  prem- 
ises   2574 

Fire,  sum  insured,  no 
proof     of     value     of 

goods 2575 

Fire,  effect  of  trans- 
fer of  interest  in  the 

object  of 2576 

Fire,  in    case  of   un- 
divided property    .    .   2577 
Fire,  liability  of  in- 
surer     2578,  2579 
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Insurance. —  arts. 

Fire,  extends  to  im- 
mediate  consequences 

of  the  fire 2580 

Fire,  but  not  to  dam- 
ages caused  by  exces- 
sive    heat    of     stove, 

etc 2581 

Fire,  is  not  entitled 
to  deduction  or  aver- 
age   2582 

Fire,  effect  of  grant- 
ing delay  for  renewal 
of  premium,  on  loss 
occurring  in  interval  2583 
FiRft,  insurer  has 
right  to  be  subrogat- 
ed, on  payment  of 
loss,  in  rights  of  the 

assured 2584 

Life,     general     rules 
governing  .    .    .   2585,  2586 
Life,  contents  of  pol- 
icy    2587 

Life,  declarations  re- 
garding     health     and 
habits,  effect  of  .    .   .   2588 
Life,    when     amount 
insured  may  be  made 

payable 2589 

Life,  what  consti- 
tutes an  insurable  in- 
terest   2590 

Life,  policy  of,  may 
pass  by  will  or  suc- 
cession   2591 

Life,  measure  of  in- 
terest, when  policy 
effected  by  creditors.  2592 
Life,  death  by  sui- 
cide,  duelling  or 
hands  of  justice, 
voids  policy.  ....  2593 
Life,  By  husbands,  in 
in  favour  of  wife  and 


Insurance. —  arts. 

children.  Vide  E.  S.  Q. 
5580  et  seq 1265 

Insurance,  Mutual: 
Vide  Mutual  Insur- 
ance. 

Intention,  of  parties  in 
deeds  how  determin- 
ed   1013 

Interdiction,  imbecility, 
insanity    or    mad- 
ness, causes  for  .    .    .     325 
prodigality     a     cause 

for 326 

■who     has     right      to 

demand 327 

before      what      court 
must  be  made  ....     328 
family   council     must 

be  called 329 

defendant     must     be 
interrogated,  etc.  .   ..     330 
if  demand  rejected,  a 
judicial    adviser   may 
be  appointed  ....     331 
power  to  appeal  from 
or  revise  judgment.   .      332 
sentence   must   be   in- 
scribed    333 

takes  effect  from  day 

of  judgment 334 

acts  subsequent  to,aTe 
null,  conditionally.  334,  986 
and     those     anterior 
may    or   may   not   be 

null 335,  986 

causes     for    cessation 

of 336 

privilege  of  interdicts 
in  immoveables  of 
their  curators.  ...  2030 
such  immoveables 
must  be  described  in 
act  of  cnratorship.  .  2120 
of  habitual  drunkards 
may 336a 
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how  demand  is  made 
and  before  whom  .    .   3366 
who     is     deemed     an 
habitual  drunkard  .   .   336c 
petition    for,  how 

served 336d 

family  council  requi- 
site for 336e 

person  proceeded 
against  may  examine 

witnesses,  etc 336/ 

proof  is  taken  either 
orally  or  in  writing.  .   336sr 
decision    of   judge    is 
final  and  without  ap- 
peal   336ft 

judgment  may  order 
confinement  of  inter- 
dict in  an  establish- 
ment   336t 

or  order  for  confine- 
ment may  be  obtain- 
ed afterwards.  .  .  .  336; 
what  particulars  judg- 
m  e  n  t  ordering  con- 
finement must  con- 
tain   336fc 

how  such  order  may 

be  suspended  ....    336? 

rejected   demand  for, 

cannot     be     renewed 

for  three  months.  .   .  336»i 

one    year 's    sobriety, 

entitles     interdict    to 

be  relieved 336« 

wife  or  son  of  inter- 
dict may  be  appoint- 
ed curator 336o 

proceedings  are  sum- 
mary .    .   , 336p 

name  of  interdict 
must  be  inscribed  on 

roll 336? 

of    persons    addicted 

to  use  of  narcotics  .  336r 


Interdiction. —  abts. 
formalities  to  be  ob- 
served   336s 

Interest,  existing  and 
actual  requisite  to 
bring  an  action  to  an- 
nul marriage  ....  155 
upon  balance  due  by 
tutor  or  by  minor  to 

tutor 313 

is  comprised  in  term 
"civil  fruits".  .  ._  .  449 
damages  for  non-pay- 
ment of  money  con- 
sists of  interest  only.  10*7 
bears  interest  in  cer- 
tain cases 1078 

demand  of,  against 
one  of  joint  and  sev- 
eral debtors  causes 
interest     to     run 

against  all 1111 

when  buyer  is  oblig- 
ed to  pay 1534 

between  consorts.  .    . 

1360,  1366 
rate    of,    upon    loans 
by   corporations    and 

others 1785 

acquittance  of  prin- 
cipal debt  is  a  pre- 
sumption of  payment 

of  interest 1786 

when     mandatory    is 
bound  to  pay  ....  1714 
when    mandator    is 
bound  to  pay  ....   1724 
when   partner  is 
bound  to  pay  ....  1840 
fruits  of  immoveable, 
given   in   pledge,   are 
first  imputed  in  pay- 
ment of 1967 

on  debt  given  in 
pledge   ,.,.,,,   1974 
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2122 


2125 


2146 
2250 


Interest. — 

registration  of  a  deed 
secures  five  years.  .. 
what  arrears  of,  are 
preserved  by  registra- 
tion   

amount  of,  mnst  be 
specified  in  registra- 
tion   

prescription  of   .    .    . 

Intermeddling,  by  heir 
in  property  of  suc- 
cessions   659 

by  wife  with  proper- 
ty of  community.   .   . 

1339,  1348 

Interments:  Vide  Bu- 
rials. 

Interposed,  persons, 
gifts  nominally  in 
favor  of 774 

Interpretation,  of  laws.  12, 13 
of  certain   terms,  ex- 
pressions   and    enact- 
ments          17 

of  wills 872 

of  contracts,  when 
meaning     of     parties 

doubtful 1013 

when  a  clause  is  sus- 
ceptible of  two  mean- 
ings    1014,  1015 

when      doubtful,     ac- 
cording to  usage.   .   .   1016 
customary  clauses  in, 

are  supplied 1017 

all  clauses  interpret- 
ed one  with  another, 
in  doubt  interpreted 
against  stipulator.  .. 
however  general 
terms  may  be,  they 
extend  only  to  things 
intended  by  parties  . 
effect  of  special  pro- 


1018 


1019 


1020 


Interpretation. —  akts. 
vision    for    a    partic- 
ular case 1021 

Interrogatories,  to  De- 
fendant in  applica- 
tion for  interdiction.      330 

Interruption,     of      pre- 
scription is  either  na- 
tural or  civil   ....   2222 
when     natural     takes 

place 2223 

civil    is    effected     by 
judicial  demand.    .    .   2224 
demand  before  incom- 
petent Court  does  not 

effect 2225 

nor  if  service  be  null, 
or  Plaintiff  abandon 
his    suits    or    is    per- 

empted 2226 

renunciation  and  ack- 
nowledgment effect.  .   2227 
as    regards    prinoipal 

and  surety 2228 

as  regards  co-debtors, 
sureties      and      third 

parties 2229 

as  regards  joint  and 
several  creditors.  .  .  2230 
as  regards  heir  when 
obligation  is  divisible 
and  indivisible  re- 
spectively   2230 

as  regards  joint  and 
several  debtors  .    .    .   2231 
hypothecary    creditor 
can    bring    action    to 
effect 2057 

Intervention,  by  cred- 
itors in  actions  for 
separation  of  proper- 
ty   1316 

of  previous  grantor 
in  hypothecary  ac- 
tions   2062 
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Interversion,    of    titles^ 
effect  of,  in  regard  to 

prescription 2205 

effect  of,  as  to   rank- 
ing of  hypothecs.   .   .  2047 

Inventory,  of    property 
of     absentees:      Vide 
Absentees  .    .    .  90  et  seq. 
in    community:     Vide 
Community  .   .  1323  et  seq. 
in    successions:     Vide 
Successions  .  .  660  et  seq. 
of   tutors:     Tide  Tu- 
tors  292  et  seq. 

Investment,    of  moneys 
belonging  to  minors. 

294  et  seq. 
of  proceeds  of  prop- 
erty belonging  to  one 


Investment. —  arts. 

of    the     consorts    ex- 
clusively .    .    .   1303  et  seq. 
responsibility  of  hus- 
band    who     fails     to 

make 1319 

of    money    belonging 
to  other  persons.    .    . 

981oto981r 

Irrevocable,  gifts  made 
in  contracts  of  mar- 
riage are 823 

Islands,  formed  in  beds 
of  navigable  or  float- 
able streams 424 

and  in  those  not  nav- 
igable or  floatable.    .     42 j 
formed  by  a  river  or 
stream  taking  a  new 
course 426 


Jettison,    when     master 
may  resort  to  ...   .   2402 
loss  by,  is  a  general 

average  loss 2552 

when    a    contribution 

arises  from 2553 

what  must  first  be  the 

subject  of 2554 

Vide  Insurance, 
Marine. 

Joint  Bequests,  of  com- 
munity, what  con- 
stitute ....   1273  et  seq. 

Joint  and  several  In- 
terest, among  cred- 
itors, its  effect.  .  .  .  1100 
debtor  may  pay  any 
one  of,  but  release 
granted  by  one,  af- 
fects only  his  share..  1101 
interruption     of    pre- 


Joint  and  several  Interest. — 
scription,  effects  of  as 
between.    .    .    .   1102,  2230 

Joint  and   several  Lia- 
bility,  of  trustees.    .  981 w 
when  arises    between 
debtors  ....   1103,  1104 
never  presumed  .    .   .   1105 
arises    from    common 

offences 1106 

creditor  may  apply  to 
any    one    of    debtors 

for  payment 1107 

legal       proceedings 

against 1108 

responsibility  for  per- 
ishing of  thing  due..    1109 
rules     concerning    in- 
terruption     of       pre- 
scription   .    .    .    1110,  2231 
effect    of    demand   of 
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Joint. —  ARTS, 

interest    against    one 

of  debtors 1111 

what  exceptions  debt- 
or may  plead  when 
sued 1112 

Joint  and  several  Lia- 
bility, effect  of  one  of 
the  debtors  becoming 
heir  of  creditor.  .  .  1113 
effect  of  creditor  con- 
senting to  division  of 

debt 1114 

or  receiving  separate 
share  of  one  of  co- 
debtors  1115 

or  share  of  arrears  or 

interest 1116 

is    divided    of    right, 
between  the    co-debt- 
ors themselves  ....   1117 
a  co-debtor  paying  dn 
full    may    recover 
from  his  co-debtors  .   1118 
effect    of     insolvency 
of  one  of   .    .    .   1118,  1119 
effect   of   creditor  re- 
nouncing     his     joint 
and  several  action.    . 

1119,  1178 
result  of  matter  hav- 
ing    originally      con- 
cerned but  one  of  the 

co-debtors 1120 

stipulation  of,  does 
not  render  an  obliga- 
tion indivisible  .  .  .  1125 
surrender  of  original 
title  to  one  of  debt- 
ors, avails  his  co- 
debtors  1183 

effect    of   express   re- 
lease to  one  debtor.   .   1184 
of  joint  mandataries.  1712 
of  joint  mandators.   .   1726 


Joint. —  ABTS. 

amongst  borrowers  in 
loan  for  use 1772 

Joint  Stock  Companies: 
Vide  Corporations 
AND  Partnership, 
Joint  Stock. 

Journeymen,  privilege 
of 2006 

Judges,  cannot  refuse 
to  adjudicate  because 
of  silence  or  obscur- 
ity of  law 11 

cannot     buy     certain 
litigious  rights   .    .    .   1485 

Judgments,  judicial 
hypothec  results 
from,  subject  to  reg- 
istration    2034 

upon  what  property.. 

2035,  2036 
only     from     date    of 
registration 2121 

Judicial  Adviser,  may 
be  given  when  de- 
mand for  interdiction 

is  rejected 331 

given  to  those  of 
weak  intellect  or  in- 
clined to  prodigality.  349 
formalities  for  ap- 
pointment of  ...  .  350 
powers  of  and  how 
removed 351 

Judicial  Demand,  inter- 
rupts prescription  .  .  2224 
wife  and  children  are 
seized  of  their  dower 
without  the  necessity 
of 1441 

Judicial  Sale,  privileges 
and  hvpothecs  become 
extinct  by   .    .    .    2081  $   6 

Jurisdiction,  demand 
brought  before  a 
Court  of  incompetent, 
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Jurisdiction. — 

does     not      interrupt 
prescription 2225 
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ABTS. 

Juror,  an    alien    cannot 
serve  as 26 


Keeping:  Vide  Preser- 
vation. 

Kind,  in  alienation  for 
rent,  the  rent  may  be 


K 


Kind.— 

paid  in   ......   .   1594 

stipulation    regarding 
registration  of .    .   .    .   2044 


Latent  Defects,  in  sale: 
Vide  Warranty.   .   . 

1522  et  seq. 

Lakes,  alluvion  on  bor- 
der of  lakes  which 
are  private  property.     422 

Lands,  reclaimed  from 
the  sea  are  depen- 
dencies of  the  Crown 

domain 400,  421 

military,     belong     to 

Crown 403 

ownership  of,  carries 
with  it  ownership  of 
what  is  above  and  be- 
low it 414 

regulations  concern- 
in  g  ownership  o  f 
buildings  and  planta- 
tions on  land.  .  415  et  seq. 
left  dry  by  running 
water  withdrawing.  .  421 
carried  away  by  a 
sudden  force  ....     423 

Languages,  differences 
between  English  and 
French  texts  of  code.  2615 

Lawful  Consideration, 
necessary     in     e  o  n  - 

tracts 984,  989 

when  not  lawful  .   .  .     990 


Laws,  imperial,  when 
deemed  promulgated, 
provincial,  when 
deemed  promulgated, 
provincial,  effect  of 
disallowance  .  and 
within  what  time 
may  be  made  .... 
provincial,  printing 
and  distribution  of.  . 
provincial,  persons 
entitled  to  such  dis- 
tribution   

of  Lower  Canada  gov- 
ern immoveable  prop- 
erty therein  and  per- 
•sons  being  therein.  . 
of  the  domicile  of 
owner  govern  move- 
ables   

regulating  forms  of 
acts  and  deeds  passed 
out  of  Lower  Canada 
such  deeds  are  con- 
strued according  to 
law  of  the  county 
where  they  were  pass- 
ed   

when  they  affect 
rights  and  preroga- 
tives of  Crown  .    .    . 
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Laws. —  AKTS. 

of  public    order   and 
good  morals  cannot  be 
validily      contravened 
by  private  agreement       13 
prohibitive   impute 

nullity 14 

"shall"  is  imperative 
and  * '  may ' '  permis- 
sive         15 

penalties  for  con- 
travention of,  how  re- 
covered         16 

of     England  :      Tide 
EnuLand,  laws  of. 
Lease  and  Hire,  is    ei- 
ther    of      things     or 
work    or    both    com 

bined 1600 

of  things,  defined  .    .   1601 
of  work,  defined.    .    .   1602 
Of    things,  what    cor- 
poral things    may  be 

hired 1605 

Of  things,  what  in- 
corporeal things  may 

be  hired 1606 

Of  things,  termination 

of 1655  et  seq. 

Of  things,  Tide  Lease, 
Lessor,  Lessee,  Re- 
pairs AND  PrIVTL- 
EOE. 

Of  work:  Tide  Work, 
Lease  and  Hire  of  and 
Carriers. 
Lease,       emancipated 
minor  can  only  grant 
for  nine  years  ....     31J) 
husband  alone  cannot 
grant  lease  of  wife's 
property      for      more 
than  nine  years.    .    .   1299 
right  of  usufructuary 
to  grant 457 


Lease. —  arts. 

of  houses,  farms  and 
rural      estates,     rules 

governing 1607 

persons     hoflding     by 
sufferance   of    owner, 
deemed  tenants  ,    ,    .   1608 
tacit  renewal  of,  when 

arises 1609 

when  notice  given  to 
lessee,    tacit    renewail 
does  not  arise  ....   1610 
surety  given  for,  does 
not     extend    to    tacit 

reneyval 1611 

registration  of,  re- 
quired when  for  more 
than  one  year  ,  2127,  2128 
Of  farms  and  rural 
estates,  on  shares,  les- 
see cannot    sublet  or 

assign 1646 

Of  farms  and  rural 
estates,     must     stock 

the  farm 1647 

Of  farms  and  rural 
estates,  effect  of  ex- 
cess or  deficiency  in 
quantity  of  land  .  .  1648 
Of  farms  and  rural 
estates,  lessee  must 
notify  lessor  of  en- 
croachments  1649 

Of  farms  and  rural 
estates,  effect  of  har- 
vest being  destroyed. 

1650  to  1652 
Of   farms   and    rural 
estates,     duration     of 

lease 1653 

Of  farms  and  rural 
estates,  lessee  must 
leave   manure,    straw, 

etc.,  on  farm 1654 

Of   farms   and   rural 
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Lease. —  arts. 

estates:  Vide  Lessor, 
Lessee. 

Of  moveables,  for  fur- 
nishing a  house,  dura- 
tion of 1645 

Of  cattle  on  sJiares, 
what  is  the    contract 

of 1698 

Of  cattle  on  shares, 
what  may  be  the  sub- 
ject of  this  contract.  1699 
Of  cattle  on  shares, 
regulations  concern- 
ing   1700 

Legacies,  are  either  uni- 
versal, by  general 
title      or      particular 

title 863 

made  subject  to  other 

legacies 865 

right  to  repudiate  .   .     866 
tutors     and    curators 

may  acce,pt 867 

accretion  in  Tegard  to     868 
universail  and  legacies 
by  general  title,  rules 
concerning   .    .   873  et  seq. 
by     particular     title, 
rules  •concerning.    .    .      880 
of    things     which    do 
not  belong  to  testator     881 
or    only    in    part    to 

him 882 

or  which  only  become 
his  property  after  the 
making  of  the  will  .  883 
of  universality  of  as- 
sets and  liabilities  .  884 
reduction  of,  when 
and  how  takes  pla<;e. 

885,     886 
rights  of  creditors  of 
succession    in   respect 


Legacies. —  abts. 

to,    and    recourse    of. 

legatee 887 

right  of  accession  to 
immoveables    ....     888 
effect     of     hypothecs 
on    immoveables,  the 

subject  of 889 

made  in  favor  of  a 
creditor  are  not  deem- 
ed in  compensation  of 

his  claim 890 

Revocation  of  :  Tide 
Wills,    Revocation 

OF, 

lapse  by  legatee  pre- 
deceasing testator.  .  900 
and  by  the  death  of 
the  legatee  before  the 
fulfilment  of  the  con- 
dition to  which  the 
legacies  were  subject  901 
effect     of    suspensory 

condition  in 902 

effect  of  loss  of    the 

subject  of 903 

lapse  by  repudiation 
by  or  incapacity  of 
legatee 904 

Legatees,  when  corpora- 
tions  and  persons  in 
mortmain  may  be  .    .      836 
minors  and  interdict- 
ed  or   insane  persons 

may  be 837 

may  be  mere  fiduci- 
ary or  simple  trustees  869 
from  what  time  en- 
titled to  fruits  and 
interest  of  thing  be- 
queathed    871 

of  the  seizing  of  .    .     891 
guiltv    of    complicity 
in   t^e  death  of   tes- 
tator, etc.,  effect  of  .     893 
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Legatees. —  akts. 

transmit      rights      to 
heirs,   when    the  leg-  i 

acy   was    made   on    a  ' 

suspensory  condition  902 
in  possession,  pay- 
ments to,  are  valid  .  870 
Universal  .  .  .  873  et  seq. 
By  general  title  873  et  seq. 
Bii  particular  title  .  . 

880  et  seq. 
Eegitim,  children  cannot 

claim 775 

Legitimation,       of      il- 
ilegitimate       children, 
how*  effected   .   237  et  seq. 
consequences  of  .    .    .     239 
Lesion,  a  cause  of  nul- 
lity in  contracts.    .    .      991 
but     only    in    certain 

cases lOOi 

simple    is  as  regards 
unemancipated  minors  1002 
effect   of    declaration 
by  minor  that  he  is  a 

major 1003 

minor  not  relievable 
when  lesion  arises 
from  a  casual  or  un- 
foreseen event  .  .  .  1004 
nor  when  he  is  a 
banker,  trader  or  me- 
chanic    1005 

nor  from  stipuilations 
in  his  marriage  con- 
tract   1006 

nor  in  regard  to  his 
offences    or     quasi-of- 

fences 1007 

nor  when  he  has  rati- 
fied after  majority  .  1008 
without  proof  of  le- 
sion, contracts  irreg- 
ularly made  by  min- 
ors for  alienation   of 


Lesion. —  arts. 

real     estate    may    be 

avoided 1009 

but  when  regularly 
made  they  are  valid.  1010 
when  reimbursement 
for  what  minors  have 
received  may  be  ex- 
acted   1011 

majors  not  rellievable 

for 1012 

in  regard  to  sales   .    .1561 

Lessee,  principal  obliga- 
tions of 1626 

responsible  for  in- 
juries    and     loss     to 

thing  leased 1627 

even  those  arising 
from  acts  of  his  fam- 
ily and  subtenants  .  1628 
and  those  arising 
from  fire,  which  is 
presumed  to  have 
been    caused    by    his 

fault 1629 

this  presumption  does 
not  extend  in  favor 
of  neighbouring  pro- 
prietor    1630 

respective  liabilities 
for  fire  when  there 
are    more    than     one 

lessee 1631 

condition  in  which  he 
must  restore  pr-emises  1632 
effect  of  statement 
and  absence  of  state- 
ment as  to  condition 
of  premises  when 
taken  possession  of 
by  lessee  .  .  .  1632,  1633 
obliged  to  suffer  cer- 
tain repairs 1634 

and  to  make  certain 
lessee  repairs.    .    .    .   1635 
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Lessee. —  arts. 

but  not  when  caused 
by  age  or  irres'istible 

force 1636 

liability     for     rent 

when  ejected 1637 

when  he  has  a  right 

to  sublet 1638 

liability    of    under 

tenant 1639 

has  a  right  to  remove 
certain  fixtures  .    .    .   1640 
right     of    action 
against  lessor  ....   1641 
Vide  Lease,  Lessor. 

Lessor,    obligations    of, 

in  general 1612 

for  repairs 1613 

must  clean  wells  and 
vaults  of  privies.   .   .   1644 
warranty  for  defects 
in  thing  leased   .    .    .   1614 
cannot    change     form 
of  thing  leased.   .   .    .   1615 
not  liable  for  acts  of 
trespassers  .   .  1616  to  1618 
has    privilege   on 
moveable    effects    on 
leased  property  .    .    .   1619 
what     this     privilege 

includes 1620 

and   as   to    effects   of 

sub-tenants 1621 

and   as   to    effects   of 
third  parties   ....   1622 
how     exercised,     and 
right  to  follow  for  8 

days 1623 

right      of      action 
against  lessee  ....   1624 
cannot  put  an  end  to 
lease  for  the  purpose 
of  occupying  premises 

himself 1622 

nor    by    selling    the 
property 1663 


Lessor. —  arts. 

privilege  of,  for  rent.  2005 

Letters  Patent,  make 
proof  of  themselves  .   1207 

Letters  of  Verification, 
how  obtained  ....   650a 

Liabilities,  of  a  succes- 
sion   735  et  seq. 

of  the  community.    . 

1280  et  seq. 

Liability,  joint  and  sev- 
eral: Tide  Joint  and 
Several  Liability. 

Libel,  by  Netcspapers.  ..  1053 

and  Slander 1053 

prescription  of  action 
for,  by  one  year. .  2262  §  1 

Liberation,  from  pun- 
ishment resulting  in 
civil  death,  -effect  of.       38 

License,  marriage  .   .59a,  134 

Licitation,  of  immove- 
ables in  successions.. 

698,  709 
in  substitutions  .  .  .  948 
lin  cases  of  minority.  300 
sale  by,  how  effected.  1563 
between  co-proprie- 
tors   1562 

effect  of,  when  one  of 
co-partitioners  b  e  - 
comes  the   proprietor 

at  a  sale  by 746 

in  partnership  ....  1898 
in  merchant  shipping  2393 

Lien:  Vide  Pledge,  Re- 
tention. 

of  fishermen.  Tide 
R.  S.  Q.  5630  et  seq.  1994a 

Life  Insurance:  Vide 
Insurance,  Life  .   . 

2585  et  seq. 

Life  Bents,  how  con- 
stituted   1901 

on  whose  life  may  be 
constituted 1902 
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Life  Rents. —  akts. 

durabion  of 1903 

for  whose  benefit  .    .   1904 
effect    of   one   consti- 
tuted   on    life    of    a 

dead  person 1905 

or    of    one    mortally 
ill,    who    dies   within 

20  days 1906 

effect  of  non-payment 
ment  of  arrears  of  . .   1907 
right     of     creditor 
when    secured    by 
privilege    on  real 

estate 1908 

debtrr    cannot    free 
himself  by  reimburs- 
ing capital,  etc.  .    .  .   1909 
for  what  period  rent 

is  due 1910 

when  may  be  stipulat- 
ed unseizable  ....  1911 
are  not  extinguished 
by  civil  death  of  per- 
son on  whose  life  it 
is  constitute.d  ....  1912 
creditor  who  demands 
payment  of,  must 
establish  the  ex- 
istence of  the  person 
on    whose    life    it    is 

constituted 1913 

effect  of  sale  of  prop- 
erty securing,   .  1914,  1916 
how  the  value  of,  is 
estimated  .    .    .  1915,  1917 

Lights,      servitude      of 

view 547 

windows     or,    regula- 
tions concerning.    .    .     535 

Limited  Partnership: 
Vide  I'AKTNERsnip 
Limiteij. 

Line,  collateral,  of  des- 
cent in  successions. .     616 
17 


Line. —  abts. 

direct,  of  descent  in 
successions 617 

Liquidation,  of  the  af- 
fairs of  dissolved  cor- 
porations   .    .    .    371  et  seq. 
of     partnerships     o  n 
dissolution J.898 

Liquors,  when  tavern- 
keepers  have  no  right 
of   action    to   recover 

price  of 1481 

selling  to  habitual 
drunkards:  Tide  E.  S. 
Q.  5503. 

List,  of  interdicted  per- 
sons   to    be  exposed 

publicly 333 

name  of  those  inter- 
dicted for  drink  must 
be  placed  on  ...  .  336? 
of  persons  obtaining 
separation  of  proper- 
ty   1313 

of  workmen  to  be 
kept  by  contractors: 
yidc  Workman  .   .   . 

1697a  et  seq. 

Litigious  Klghts,  effects 
of  sale  of,  as  regards 

debtot 1582 

when  a  right  is  deem- 
ed litigious 1583 

special    provisions 

concerning 1584 

who    cannot    become 
purchasers  of  ...    .   1585 
Loan,  is  of  two  kinds, 
cotnmodatuhi  and  mu- 

tuum .   1762 

for     use      (commoda- 
tum)  what  is  ...    .   1763 
lender  continues  own- 
er of  thing  lent  .   .   .   1764 
what  may  be  the  ob- 
ject of 1765 
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Loan. —  ARTS. 
for  use,  obligations  of 
the  borrower,  must  be- 
stow care  and  use  it 
only  for  purpose  for 
which  it  was  intend- 
ed    1766 

for  usf,  otherwise  li- 
able for  loss  of  it 
arising  even  from  a 
fortuitous  event.  .  .  1767 
for  use,  borrower 
must  save  thing  lent 
in  preference  to  his 
own  property  ....  1768 
for  M»r,  is  not  re- 
sponsible for  deterio- 
ration   1769 

for  use,  when  may  re- 
tain thing  lent  for  a 
debt  due  by  lender  or 
expenses  (incurred.  ..  1770 
for  use,  expenses  in 
connection  with  .  .  .  1771 
for  use,  joint  and  sev- 
eral liability  of  joint 

borrowers 1772 

for  use,  obligations  of 
the  lender,  must  let 
borrower  have  enjoy- 
ment    of     the     thing 

lent 1773 

for  use,  unless  he  has 
a  pressing  and  un- 
foreseen need  of  it, 
when  Court  may 
oblige  borrower  to  re- 
store it 1774 

for  usv,  must  reim- 
burse certain  extraor- 
dinary expenses  ioi- 
curred  by  borrower  .  1775 
for  use,  responsibility 
for  injury  caused  by 
thing  lent 1776 


Loan. —  ARTS. 
for  consuiiiption,  {mu- 
tuum),  what  is   .    .    .   1777 
for  consumption,  bor- 
rower becomes  owner 
of  thing  lent   ....   1778 
for  consumption,  when 
money    lent,    how    it 
must  be  restored   .    .   1779 
for  consumption,   and 
how  bullion  or  provi- 
sions   1780 

for  consumption,  oblig- 
ations if  the  lender  .   1781 
for  consumption,  bor- 
rower's obligation  as 

to  return 1782 

for  consumption,  time 
at  which  return 
should  be  made  .  .  .  1783 
for  consumption,  ef- 
fect of  default  to  re- 
turn   1784 

upon  interest,  is  either 
legal  or  conventional; 
rates  of  interest  .  .  1785 
upoti  interest,  acquit- 
tance of  principal 
creates  a  presumption 
of     payment     of     inr 

terest 1786 

on      constitution      of 
rent  :     Tide     Rents 

CONSTITtJTED. 

upon      bottomry     and 
respondentia,      defini- 
tion  of  bottomry   .    .   2594 
■definition    of    respon- 
dentia   2595 

on   what    it   may    be 

made 2596 

what     contract    must 

specify 2597 

when  risk  commences 
and  ends 2598 
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Loan. —  ARTS, 

privilege         resulting 

from 2599 

wages  of  sailors  can- 
not be  the  object  of.   2600 
exceeding     value     of 
objects    affected    may 

be  annulled 2601 

borrower  not  dis- 
charged by  loss  of 
vessd       in       certain 

cases 2602 

when      master      may 

make 2603 

responsibility  of  min- 
ors for 2604 

preference       as      be- 
tween    several    loans 
on  different  voyages.    260.5 
r  e  s  p  o  nsibitlity      for 
losses  ....  2606  to  2609 
lenders   contribute   to 
general  average.    .    .   2610 
preferences      as     be- 
tween     insurer     and 

lender 2611 

bonds  of,  are  nego- 
tiable   2612 

Loans,  what  may  and 
may  not  be  effected 
by  emancipated  min- 
ors       321 

Lodging,  of  widow  dur- 
ing deflays  for  mak- 
ing inventory  ....   1352 

Loss,  of  civil  rights, 
how  caused 30 


Loss. —  ARTS. 

of  thing  the  object 
of  an  obligation,  ef- 
fect of 1200 

liability  of  owner  and 
master  far,  in  af- 
freightment   2432 

liability   of    usufruct 

for 478 

liability  of  borrower 
for,  in  loan  for  use  . 

1764,  1767 
and   in   loan   for  con- 
sumption    1778 

Vide  Preservation. 

Losses,  in  Insurance: 
Vide  Insurance.    .    . 

2521  et  seq. 

Lost  wills,  proof  of  .    .     860 
property   .    .    .   588  et  seq. 

Lots,  shares  of  co-heirs 
are  drawn  by  ...    .     705 

Lower    Canada,    mean- 
ing of  term  ....   17  $  6 
inhabitant    of,  mean- 
ing of  term   ...   17  $  21 
enjoyment      of      civil 
rights     in     effect    of 
naturalization  in    .    ,       24 
right  of  aliens  to  ac- 
quire    and     transmit 
property  in 25 

Lying  in  Expenses,  are 
prescribed  by  two 
years 2261  §  1 


M 


Madness,  habitual,  a 
cause  for  interdic- 
tion :  Vide  Insane 
Persons 325 


Magistrate,    means   two 
justices  of  the  peace 


17  $  16 
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ARTS. 

Maintenance,  to  whom 
and  bv  whom  due  .   . 

165  to  168,     175 
granted  in  proportion 
to  wants  of  receiver 
and  capacity  of  giver     169 
effect    of    change     in 
their  positions    .    .    .     170 
Court  may  order  that 
party   dlaiming    shall 
live  with   the   person 
from      whom      it      is 

claimed 171,     172 

illegitimate     children 

may  claim 240 

persons    civilly    dead 
may  receive  ....  35  $  2 
c  o  n  s  0  r  ts  separated 
may  claim  from  each 

other 213 

gifts  to  incestuous  or 
adulterine  children 
are  limited  to  ...  .  768 
as  also  those  to  per- 
son with  whom  donor 
has  lived  in  concubin- 
age   768 

refusal  to  grant  to 
donor,  may  be  a  cause 
for  revocation  of 
gifts 813 

Majority,  attained  at 
the  full  age  of 
twenty-one  .    .    .   246,     324 

Mandatary,  can  do  noth- 
ing beyond  the  au- 
thority given  or  im- 
plied by  the  mandate  1704 
cannot  buy  or  sell 
things  himself  which 
are  the  object  of  the 

mandate 1706 

is  obliged  to  execute 


Mandatary. —  abts. 

the  mandate    he   has 

accepted 1709 

is  bound  to  exercise 
skill  of  prudent  ad- 
ministrator   1710 

is  answerable  for  per- 
son whom  he  sub- 
stitutes  1711 

liability  of  joint  man- 
dataries    1712 

is  bound  to  account  .   1713 
liability    for    interest 
of  money  he  uses  for 
his  own  ends  ....   1714 
obligations       towards 
third  persons.  1715  to  1717 
when   deemed  not   to 
have      exceeded     his 

powers 1718 

if  he  acts  alone,  when 
he  is  charged  to  act 
jointly  with  another, 
he  exceeds  his  powers  1719 
has  a  privilege  on 
things   placed   in    his 

hand 1723 

when      he     may     re- 
nounce mandate  .   ,   .   1759 
legal     representatives 
of,  must    give  notice 
of  his    death    to  the 

mandator 1761 

Tide  Mandate,  Man- 
dator, 

Mandate,    what    is   the 

contract  of 1701 

is    gratuitous    in    ab-- 
sence  of  agreement  or 
usage  to  contrary.    .   1702 
is    either    special    or 

general 1703 

powers  of  mandatary 

are  limited 1704 

powers      granted     to 
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Mandate. —  akts. 

professional      persons 
need  not  be  specified  1705 
right  of  mandatary  to 
buy    and    sell  on  his 
own  aocount   ....  1706 
emancipated      minors 
may  be  mandataries  .   1707 
as  '  regards     married 

women 1708 

termination  of  1755  et  seq. 
when    revocation    af- 
fects third  persons    .   1758 
when  mandatary  may 

renounce 1759 

Vtde  Mandatary, 
Mandator. 

Mandator,  is    bound  to 
indemnify     the    man- 
datary  ....    1720,  1725 
is  bound  by  acts   of 

mandatary 1721 

is  bound  to  reimburse 
expenses  and  charges 
of  mandatary  ....  1722 
and  obliged  to  pay 
him  interest  on 
money  advanced  .  .  1723 
joint  and  several  lia- 

biaity  of 1726 

liability  towards  third 
parties    for    acts    of 

mandatary 1727 

even     after    mandate 
extinguished.    .   1728,  1729 
and  even  of  a  person 
not     his     mandatary 

sometimes 1730 

and  for  damages  caus- 
ed   by    fault    of    his 

mandatary 1752 

Vide  Mandatary, 
Mandate,  Factors, 
Brokers, 

Manufactorfes,   utensils 


Manufactories. —  arts. 

necessary    for    work- 
ing, are  immoveables. 

379  §2 

Manure,  is  an  immove- 
able   379  §2 

when  lessee  of  a  farm 
must  leave 1654 

Marchande  Publique, 
when  wife  may  be- 
come, and  effects  of.     179 

Marine  Insurance:  Vide 
iNSuiiANCE  Marine. 

Mariners:  Tide  Seamen. 

Marital     Authority,     a 
wife    owes    obedience 
to  her  husband  .    .    .     174 
and    must    live    with 
her  hubsand   ....     175 
and  must  have  his  au- 
thorization   in    judic- 
ial proceedings.   .  176,  178 
as  also  to  enter  into 
certain  contracts.  177,  178 
or    to    accept    succes- 
sions   643 

or  to  make  or  receive 

gifts 763 

exception    when     she 

is  a  public  trader  .  179 
effect  of  general  au- 
thorization in  mar- 
riage contracts  .  .  .  181 
when  judge  may  au- 
thorize wife  in  the 
place  of  the  husband. 

178,  180 
even    minor    husband 
may  authorize  wife  .     182 
effect  of  want  of  au- 
thorization     183 

authorization  not  nec- 
essary to  make  wills     184 
marriage        contracts 
cannot  derogate  from  1259 
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Marital  Authority. —      arts. 
husband    has     admin- 
istration    0  f     wife 's 

property 1298 

and  power  to  lease 
her  properly  for  nine 
years 1299,  1300 

Marriage,   age  for  con- 
tracting       115 

consent  requisite  for.     116 
when   impotency  is  a 
cause  of  nullity  in.   .     117 
second  marriage   can- 
not be  contracted  be- 
fore     dissolution      of 

the  first 118 

consent  of  parents  re- 
quisite   for    that    of 

minors 119 

or  of  one  of  them  in 
certain  cases  ....     120 
natural     minor     chil- 
dren   must    have    tu- 
tor's consent   ....     121 
other    cases    when    a 
tutor    or    curator's 
consent  is  necessary.     122 
respectful         requisi- 
tions   are    no    longer 

necessary 123 

prohibitions       arising 
from  relationship.  124,  126 
with  deceased  wife's 
sister  permitted.    .    .      125 
dispensations  may  be 
granted  from   certain 

impediments 127 

by  whom  solemnized. 

128,  129 
bans     requisite    and 
where    they   must  be 

.published 130 

what  constitutes  suf- 
ficient  domicile.    131  to  133 
license,     dispenses 
with  bans 134 


Marriage. —  arts. 

who  can  issue  licenses 
and   immunity  result- 
ing therefrom  ....      o9a 
solemnized     out     of 
Lower  Canada.    .    .    .     135 
who    may    oppose: 
Vide  Oppositions  to 
Marriage.    .    .   136  et  seq. 
actions   for  annuUing 
marriaye  ....  148  et  seq. 

Marriage  Contracts,  all 
kinds    of    agreements 
may  be  made  in.    .    .   1257 
save    covenants     con- 
trary to  public  order, 

etc 1258 

and  those  derogating 
from  marital  author- 
ity   1259 

Tide  Gifts  by  Con- 
tract  of  Mar- 
riage  817  et  seq. 

Marriage  Covenants, 
are  irrevocable  after 
celebration  of  mar- 
riage   1260,  1265 

legal  community 
arises  in  absence  of.. 

1260,  1261 
or  it  may  be  exclud- 
ed,    altered     or     mo- 
dified      1262,  1263 

Marriage  Contracts: — 
must  be  in  notarial 
form     and     precede 

marriage 1264 

alterations  in,  before 
celebration  of  mar- 
riage, must  also  be 
in  notarial  form.  .  .  1266 
how  minors  may  en- 
ter into 1267 

Vide    Community    of 
Property   .    .    1268  et  seq. 
conventional    commu- 
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Marriage  Contracts. —    arts. 
nity,    principal    kinds 

of 1384 

clause  of  realization: 
Vide  Realization.  .. 

1385  Bt  seq. 
clause     of     mobiliza- 
tion: VUle  Mobiliza- 
tion    1390  et  seq. 

clause  of  separation 
of  debts:  Tide  Sepa- 
KATiON  OF  Debts..  ,.  139G 
of  the  right  given  to 
the  wife  of  taking 
back  free  and  clear 
wkat  she  brought  into 
community:    Yide 

Free  A^^)  Clear 1400 

of    conventional    pre- 
ciput:  Vide  Pkeciput 

1401  et  seq. 
of  the  clause  by 
which  unequal  shares 
in  community  are  as- 
signed to  the  con- 
sorts  1406  et  seq. 

of  community  by  gen- 
eral title 1412 

excluding  community  1415 
of  the  clause  simply 
excluding  community: 
Vide  Exclusion  of 
CoMstUNiTY.  .  1416  et  seq. 
of  the  clause  of  sepa- 
ration of  property: 
Vide  Separation  of 
Property.   .   .  1422  et  seq. 

Masculine  tJender,  in- 
cludes both  sexes.    .   17§9 

Masons:  Vide  Work- 
men. 

Master  of  Ship:  Vide 
Affreight  ment, 

BOTTOMR'i ,      I  N  S  XT  R- 
ANCE. 


ARTS. 

Masters  and  Servants, 
duties  of.— Fide  R.  S. 
Q.  5614  et  seq. 

Materials,  proprietor  of 
soil,  who  has  con- 
structed buildings 
with  materials  of  an- 
other, must  pay  the 
value  thereof  ....  416 
improvements  made 
by  a  possessor  with 
his  own  materials, 
right  to  .  .  .  .  417  et  seq. 
effect  of  persons  mak- 
ing a  thing  of  a  new 
description  with  ma- 
terials belonging  to 
another  ....  434  et  seq. 

Maternity,  of  illegitim- 
ate child,  how  estab- 
lished   241 

May,  the  word,  is  con- 
strued as  permissive.  15 
lease  and  hire  of 
house,  when  no  time 
is  specified  for  its 
duration,  terminates 
on  the  first  day  of . . .  1642 

Mention,  must  be  made 
of  the  observance  of 
formalities  in  wills.  ..     843 

Merchant  Shipping,  the 
Imperial  act  respect- 
ing Merchant  Ship- 
ping and  certain  Fed- 
eral acts  contain  pro- 
visions respecting.  .,  2355 
rules  concerning  reg- 
istration and  meas- 
urement of  .  .  2356  to  2358 
transfer  of  registered 

British  ships 2359 

transfer  of  ships  reg- 
istered in  Canada  .    .  2360 
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Merchant  Shipping. —     arts. 
transfer  must  be  regf 

istered 2361 

mortgage  and  hypo- 
thecation   of    British 

vessels 2374 

and   of   vessels   built 

in  Canada 2375 

when    they     may    be 

mortgaged 2376 

how  mortgage  is  ex- 
tinguished     2376ft 

priority  of  mortgages 

inter  se 2377 

rights  of  mortgagee.   2378 
effect  of   transfer  of 
ownership     of     mort- 
gage   2379 

form  of  mortgage.    ..  2380 
when  mortgagee  may 
obtain  a  certificate  of 

registry 2381 

but  this  does  not  de- 
prive him  of  his  right 
of  action  at  law.    .    .   2382 
privilege  upon  vessels  2383 
privilege  upon  ship's 
papers 2384 

■    privilege   upon   cargo  2385 
privilege  upon  freight  2386 
order   of  privileges    .   2387 
provisions   concerning 
cases  before  the  Court 
of  Vice-Admiralty.    .   2388 
Owners,  majority    of, 
may  appoint  and  dis- 
charge master.    .    .    .   2389 
Owners,    and    are   re- 
sponsible for  acts  of 

master 2390 

Otcners,  hirers  of  ves- 
sels, with  exclusive 
control,    are    deemed 

owners 2391 

Owners,     opinion     by 


Merchant  Shipping. —    arts. 
majority       in      value 

governs 2392 

Owners,  of  one  haJf  of 
the  total  value  may 
demand  saile  by  licita- 

tion 2393 

Master,        general 

powers  of 2394 

Master,    liability     of, 

for  contracts   ....  2395 

Master,  engages  ship's 

crew 2396 

Master,  must  see  that 
ship  is  properly  equip- 
ped   2397 

Master,  must    sail  on 
day  appointed.    .    .    ,  2398 
Master,  when  he  may 
borrow  money  or  sell 
cargo  .   .   .   I  .   .   .   .  2399 
Master,  when  he  may 

sell  ship 2400 

Master,  authority  over 
seamen  and  passen- 
gers   2401 

Master,  may  throw 
cargo  over-board  .  .  2402 
Master,  may  obtain 
loans  on  battomry  and 
respondentia  ....  2603 
Master,  Tide  Af- 
freightment AND  In- 
surance. 

Master,  special  duties 
respecting  keeping  of 
official  day-book,  sea- 
men, etc 2404 

Master,  wages  of  sea- 
men :  Yide  Wages, 
Seamen  .  1671,  2600,  2405 

Military  Places,  gates, 
walls,  ditches  and 
remparts  of,  belong 
to  the  Crown  ....     402 
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Military  Places. —         akts. 
as     also     lands,     for- 
tifications   and    rem- 
parts  of  disused.    .    .     403 

Mills,  certain  wind  and 
water  mills  are  im- 
moveables  377 

certain  floating  mills 

are  moveables.    .    .    .     383 

Mines  and  Quarries, 
right  of  usufruct  with 
regard  to  right  of 
community  to  ...    .   1274 

Mining  Bight,  sales, 
leases  and  transfers 
of,  registration  re- 
quisite   2099 

Ministers,  certain  civil 
registers  are  kept  by  44 
duplicate  registers  re- 
main in  custody  of  .  49 
not  liable  for  dam- 
ages arising  from  a 
legal  impediment  to.  a 
marriage  celebrated 
by  them  on  produc- 
tion    of    a   marriage 

license 59a 

gifts  in  favor  of,  are 
valid 769 

Minors,  persons  cease 
to  be,  at  the  full  age 

of  21 246,     324 

power  of  tutor  to 
barrow  for,  or  alien- 
ate property  of  .  .  .  297 
when  authorization  to 
do  so  can  be  granted  298 
formallities  necessary 
for    sa;le    of   property 

of 1009,     300 

formalities  requisite 
for  sale  of  shares  be- 
longing to 351a 


Minors, —  akts. 

acceptance   or   renun- 
ciation of  successions 
failing  to    .    792,  301,     302 
acceptance    of     gifts 

made  to 303 

can   sue  on   contracts 
for  the  hire  of  their 
personal  services    .    .     304 
interest    on   sum  due 
to  tutors  by   ...    .     313 
cannot    act    as  testa- 
mentary executors.    .     907 
are  incapable  of  con- 
tracting   986 

but  incapacity  is  es- 
tablished     in      their 

favor  only 987 

simple  lesion  is  a 
cause    of     nullity    in 

favor  of 1002 

and  it  is  no  bar  there- 
to that  the  minor  has 
declared     himself    to 

be  a  ma.ior 1003 

but  he  is  not  reliev- 
able  when  lesion  re- 
sults from  a  casual 
and  unforeseen  event  1004 
may  make  stipula- 
tions in  manriage  con- 
tracts    1006,  1267 

are  not  relievable 
from  obligations  re- 
sulting from  offences 
and  quasi -offences.    . 

1007,  1054 
emancipated,  may  be 

^    mandataries 1707 

have  a  legal  hypothec 
upon  immoveables  of 

their  tutors 2030 

are     emancipated    by 

marriage 314 

Vide    Emancipation. 
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ARTS. 
Minutes,    copies     make 
proof  when   originals 
are  lost  ....  1217,  121S 

Mobilization,   clause  of, 
in  marriage  covenants, 

what  is 1390 

is   either    general    or 

special 1391 

determinate      or     in- 
determinate   ....   1392 
the    effect    of    deter- 
minate    1393 

and  of  indeterminate  1394 
right    of     consort    in 
partitions     arising 
from 1395 

Month,  the  word  month 
-    means       a      callendar 

month 17  $  13 

meaning  of,  in  bills  of 
exchange 2306a 

Morals,    conditions    in- 
consistent  with   good 
morals     render     void 
the   oMigation   which 
depends  on  it   .   1062,  1080 
covenants  contrary  to, 
are  forbidden  in  mar- 
riage contracts   .    .    .   1258 
conditions       contrary 
to,  .  in     gifts,    render 
void   the   disposition.     760 
effect  of    dispositions 
contrary       to       good 
morals  in  wiWs  .   831.     872 

Morphine,    persons    ad- 
dicted to  use  of,  may 
be  interdicted   .    .    .     336r 
formalities      for     ob- 
taining   interdiction  .   336$ 

Mortgages,  Vide  Hypo- 

THEC6. 


ARTS. 

Mortmain,  disabilities 
of  corporations  aris- 
ing from 366  §  2 

corporations  and  per- 
sons in  mortmain  can 
only  receive  by  will 
such  property  as  they 
may  legally  possess  .  836 
prescription  runs 
against  property  held 
in 2221 

Mother,  children  are 
bound      to      maintain 

their 166 

effect  of  forced  or 
voiluntary  acknow- 
ledgment  by  the 
mother  of  illegitimate 

child 240 

power  of,  over  chil- 
dren    245 

a    chiild     owes    honor 

and  respect  to    .    .    .      242 

Mourning,  of  wife  is 
chargeabtle  to  heirs   .   1368 

Moveable,  property  be- 
comes immoveable  by 

law 382 

property  is  moveable 
by  nature  or    by  de- 
termination of  law    .     383 
things       which       are 
moveable  by  nature. 

384  to     386 
things       which       are 
moveable     by     deter- 
mination of  law.  387,     388 
conventional  dower  is 

deemed 1470 

meaning  of  expres- 
sions' '  moveable  prop- 
ertv "and  " moveable 
things"    .....  ..  ..    397 
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Moveable. —  arts. 

right  of  accession  in 
relation  to:  Vide  Ac- 
cession ....  429  et  seq. 

Moveables,  what  the 
word  does  not  com- 
prise      395 

what  moveables  are 
comprised  in  the  word 
"funiiture"    ....      396 

Municipalities :      Vide 

COKl'ORATIONS. 

Mutual     Donation,     of 


Mutual  Donation. —       arts. 
usufruct     after     mar- 
riage  abolished.    1265,  770 

Mutual  Insurance,  is 
not  commercial  and 
is  governed  by  spec- 
ial statutes 2471 

legal  hypothec  aris- 
ing from 2033 

olaims  arizing  from, 
are  exempt  from  for- 
mality of  registration  2084 

Mutuum:  Vide  Loan 
FOR  Consumption.  ..   1762 


N 


Narcotics,    persons    ad- 
dicted to  use  of,  may 
be  interdicted  ....   336r 
formalities    for    o  b- 
taining  interdiction   .   336s 

Natural  Children: 
Vide  Cnii-DREN. 

Naturalization,      condi- 
tions requisite  for.  21  to  23 
confers       rights       of 
British  subject   ...        24 

Negotiorum .  G  e  s  t  i  o  , 
what  gives  rise  to  the 
contract  of,  and  effect 

of 1043,  1044 

care    of    prudent    ad- 
ministrator    required 

in 1045 

indemnification  for.   .   1846 

Neighbours:  Vide  Ser- 
vitudes. 

Nomination,  right  of, 
carries  with  it  that 
of  removal  .    .    .    .   17  §  17 

Non  -  performance,  of 
obligations,  effect  of. 

1065,  1066 


Non-residents,  of  Lower 
Canada  must  give 
security  for  costs  in 
actions  instituted  by 
them 29 

Notaries,  powers  to 

make  acts 1208 

notifications  and  pro- 
tests   1209 

powers     respecting 
making  of  wills.  843  et  seq. 
can  alone  make  deed 

of  hypothec 2040 

rules  governing.    .    .   1732 

liability  of 1732 

fees  of 1732 

evidence  of 1732 

power     to     receive 

money 1732 

are  bound  to  register 
discharges  of  hypo- 
thecs which  they  ex- 
ecute   2148 

prescription    of    fees 

of 2260 

Notice  to  Terminate 
Lease,  tenant  remain- 
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Notice,  etc. —  akts. 

ing  eight  days  with- 
out receiving  ....   1609 
tacit    renewal  cannot 
be      claimed     when 
there  has  been.    .   .   .   1610 
what  is  requisite.    ..   1657 
when  not  requisite.    .   1658 

Notifications,  may  be 
made  by  one  notary 
and  of  what  they 
make  proof 1209 

Novation,  when  effect- 
ed   1169 

can  only  be  between 
persons     capable     of 

contracting 1170 

is  never  presumed  . .   1171 
by  the  substitution  of 
a  new  debtor  may  be 
effected    without    the 
concurrence    of     the 

former  one 1172 

delegation  of  a  new 
debtor  does  not  effect  1173 
nor  does  the  indica- 
tion by  the  debtor  of 
a  person  who  is  to 
pay  in  his  place.  .  .  1174 
a  creditor  who  has 
discharged  his  debtor 
who  has  made  a  del- 
egation, has  no  rem- 
edy against  him  if 
delegate  become  in- 
solvent   1175 

privileges  and  hypo- 
thecs attaching  to  an- 
cient debt  do  not  pass 
to  one  substituted  for 
it 1176 


Novation. —  abts. 

nor  can  they  be 
transferred  to  the 
property   of  the  new 

debtor 1177 

nor  when  novation  is 
effected  between  the 
creditor  and  one  of 
joint    and    several 

debtors 1178 

effect  of,  as  regards 
discharge  of  joint  and 
several    debtors    and 

sureties 1178 

debtor  delegated  can- 
not oppose  exceptions 
personal  to  party 
delegating  him   .    .    .   1180 

Nullity  in  Contracts, 
causes  of  ...  .  991  et  seq. 

Nullity  of  Contracts, 
creditors    may    d  e  - 

mand 1032 

when  subsequent 
creditors  may  de- 
mand   1039 

individual  creditor 
must  bring  action 
within  one  year  from 
time  of  his  know- 
ledge   1040 

Number,  singular,  ex- 
tends to  one  or  more 
persons 17  §  10 

Nurses,  privilege  of,  is 
included   in   expenses 
of  last  illness  ....  2003 
prescription  of  claim 
of 2262 
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AKT6. 
Oath,  the  word  includes 
solemn  affirmation.  17  $  15 
tutor  must  make.   .   .     291 
of  master,  in  actions 

for  wages 1669 

of     traveller     as     to 
value  of  his  baggage.  1677 
in  cases  of  necessary 

deposit 1816 

o  f    physicians     and 

surgeons 2260 

to  je  taken  by  Kegis- 
trars  and  Deputy 
Eegistrars,  Tide  E. 
S.  Q.  5688. 

Obligations,   must  have 
a   cause,     an     object, 
and   persons   between 
whom  they  exist    .    .     982 
what   are   the   causes 

of 983 

Vide  Contracts. 
which  result  from  the 
•operation  of  the  law 

soilely 1057 

object  of,  must  be  to 
give,  to  do  or  not  to 

do 1058 

things  which  may  be 
the  object  of  ...   .  1059 
object  must  be  som©- 
thing     determinate 
though  quantity  may 
be  uncertain   ....  1060 
future  things  may  be 
the  object  of  ...    .   1061 
object  must  be  some- 
thing possible  and  not 
forbidden    by  law  or 
good  morals  .   .  1062,  1080 


Obligations. —  abts. 

to  give,  involves 
keeping  and  delivery  1063 
to  keep,  obliges  per- 
son charged  there- 
with to  care  of  a  pru- 
dent administrator  .  1064 
effect  of  breach  of   . 

1065,  1036 
Vide  Default,   Dam- 
ages. 

Conditional,  when  ob- 
ligations are  ....  1079 
Conditional,  are  null 
if  conditions  are  con- 
trary to  law,  or  in- 
■oonsistent  with  good 
morals  or    impossibJe 

1080,  1062 

Conditional^  on    mere 
will  of  party  promis- 
ing are  void   ....   1081 
Conditional,    save    in 
gifts  by    contract  of 

marriage 824 

Conditional,  when  con- 
dition must  be  ful- 
filled, when  deemed 
fuIfiMed,  and  when 
deemed  to  have  fail- 
ed    1082,  1083 

Conditional,  when    it 
becomes  absolute  .    .   1084 
Conditional,    retroact- 
ive    effect    of     fulfil- 
ment of 1085 

Conditional,  creditor 
before  fulflment  of 
condition  may  per- 
f  0  r  m      conservatory 

acts 1086 

Conditional,  effect  of 
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Obligations. —  arts. 

a    suspensive     condir 

tion 1087 

Conditional,  and  of  a 
resolutive   condition  .    1088 
With    a    term,    differ- 
ence     between,      and 
those  with  a  suspens- 
ive condition   ....   1089 
With  a  term,  payment 
cannot    be   demanded 
before    expiration   of 
term  but  when  volun- 
tarily   ante-paid    can- 
not be  recovered   .    .   1090 
WitJi    a    term,  always 
presumed     to     be    in 
favor  of  debtor  .    .    .   1091 
With    a    term,   when 
debtor    cannot    claim 
benefit  of  term   .    ,    .   1092 
Alternative,        when 
debtor  of,  is  discharg- 
ed.   1093 

Alternative,  option  be- 
longs to  debtor  .    .    .   1094 
Alternative,  how  they 
become  pure  and  sim- 
ple     1905,  1096 

Alternative,  when  op- 
tion beilongs  to  cred- 
itor, effect  of,  perish- 
ing of  the  things  .    . 

1907,  1098 
Joint     and     Several  : 
Tide  Joint  and  Sev- 
eral Liability.   .   . 

1100  et  seq. 
Divisible,    when    they 

are  deemed 1121 

Diviaihle,  how  they 
must  be  performed   . 

1122,  1123 
Indivisihle,  when  they 
are  deemed 1124 


Obligations. —  akts. 

Indivisible,  stipulation 
of  joint  and  several 
liabiJity       does      not 

make 1125 

Indivisible,  how  they 
must  be  performed 
and  effects  of  ...   . 

1126  to  1130 
With  a  penal    clause, 

what  are 1131 

With  a  penal  clause, 
are  nuM  if  primary 
obligation  be  nnll, 
but  not  vice  versa  .  .  1132 
With  a  penal  clause, 
creditor  may  enforce 
primary  obligation 
instead  of  penalty, 
but  not  both  ....  1133 
With  a  penal  clause, 
when    the    penalty  is 

incurred 1134 

With  a  penal    clause, 
amount  of,  cannot  be 
reduced  by  Court  .    .   1135 
With  a  penal    clause, 
its    effect    as  regards 

heirs 1136,  1137 

extinction  of   ...    .   1138 

Obscurity  of  law,  judge 
cannot  refuse  to  ad- 
judicate because  of  .       11 

Occupancy,  grass  of  St. 
Lawrence  belongs  to 
him  who  cuts  it  by 
right  of 591 

Occupation:  Tide  Qual- 
ity. 

Offences,   and    quasi-of- 
fences     produce     ob^ 
ligations  .    .    .  1053  et  seq. 
are  prescribed  by  two 
years  usually  ....   2261 
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Offences. —  arts. 

and  certain  others  by 
one  year 2262 

Office,  person  appointed 
to  fill  a  temporary 
public  office  retains 
his   former   domicile  .        82 

Officers,  of  civil  status, 
definition  of  .  .  .  17  $  22 
of  civil  status,  res- 
ponsibility of,  for  al- 
terations in  registers  52 
of  civil  status,  penal- 
ties for  infractions  of 

law 53 

of  justice,  fees  of,  are 
prescribed  by  five 
years 2260  §  2 

Omissions,  in  registers 
of  civil  status,  how 
rectified 77 

Opening,  of  successions 

600  et  seq. 
of  substitutions  961  et  seq. 
of  dower.    .    .   1438  et  seq. 

Opium,  persons  addict- 
ed to  use  of,  may  be 

interdicted 336r 

formalities  for  ob- 
taining interdiction    .   336s 

Oppositions  to  Mar- 
riage, may  be  made 
by  any  one  married 
to  either  of  the  par- 
ties   136 

of  a  minor,  may  be 
made  by  father  or,  in 
default,  by  the  mother  137 
and,  in  default  of 
both,  by  tutor  .  .  .  138 
and  by  certain  rela- 
tions .' 139 

when  a  tutor  must  be 
appointed 140 


Oppositions. —  arts. 

of  insane  persons,  by 

whom  made 141 

opposant  must  apply 
for  interdiction  of  the 
person     about    to    be 

married 142 

and     follow     up     the 

case 143 

liability  for  damages 
when  opposition  is 
dismissed 147 

Option,  in  alternative 
obligations:  Tide  Ob- 
ligations alternative. 

Order    of    Successions, 
different,  general  pro- 
visions ....  614  et  seq. 
devolving  to  descend- 
ants    625 

devolving  to  ascend- 
ants    626  to     630 

in  the  coWateral  line 

631  to     635 
irreguilar  ...  636  to     630 

Ordinances,  copies  of, 
when  authentic   .    .    .   1207 

Originals,  lost,  are  prov- 
ed by  copies  thereof. 

1217,  1218 

Owner  :       Tide      Pro- 

rKIETOR. 

Ownership,  definition  of     406 
how     people    are    de- 
prived     of,    for    pur- 
poses of  public  utility 
in  a  thing  gives  right 
to  all  it  produces  .    .      408 
of    natural    and  civil 
fruits  of  earth  and  in- 
crease of  animals   .    .      409 
subject     to    costs    of 
ploughing  and   tilling     410 
possessor  may  acquire 
fruits   .....   411,     412 
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Ownership. —  abts. 

Yide  Accession. 
of     the     soil,    carries 
with  it  ownership  of 
what     is    above     and 
what  is  below  it   .    .     414 
buildings  and  planta- 
tions on  land  ....     415 
as    regards     improve- 
ments made  by  third 
parties  ....  417  to     419 
as  regards  alluvion   . 

420  to     425 
effect  of  rivers  form- 
ing new  branches  or 
abandoning  old  course 

426,     427 
of     pigeons,    rabbits. 


Ownership. —  arts. 

fish     and    swarms    of 

bees 428 

of  two  or  more  dif- 
ferent things,  belong- 
ing to  different  own- 
ers, which  have  be- 
come united  so  as  to 
form  one  whole  429  to  442 
different  means  of  ac- 
quiring   583 

of  a  treasure  found  .  586 
of  things  found  592  et  seq. 
an  effect  of  contracts 

1025  et  seq. 
of     brokers,     factors 
and     commercial 
agents  ....  1740  et  Beq. 


Papers,  family,  from  a 
common  cement  of 
proof       in       filiation 

cases .   .     233 

and  in  suits  by  il- 
legitimate children  to 
establish  paternity  .  241 
of  what  and  against 
whom  they  make 
proof 1227 

Pardon,  restores  civil 
liberty  of  persons 
civilly  dead,  but 
without  any  retroact- 
ive effect 38 

Parentage:  Pater- 

nity, Filiation. 

Parents,  Insurance  on 
life  of.  Vide  E.  8.  Q. 
5580  et  seq 1265 

Parental  Authority,  a 
child  of  any  age  owes 
honor  and  respect  to 
his  father  and  mother     242 


Parental  Authority. — 
exists   until   majority 
or   emancipation,   but 
father  alone  exercises 
it  during  marriage    .     243 
minors    cannot    leave 
father's    house   with- 
out permission    .    .    .     244 
right  of  correction    .     245 

Parliament,  provincial 
and  imperial,  defini- 
tion of 17  $  2 

Partition,  how  effected 
in  cases  where  re- 
presentation is  ad- 
mitted    623 

may  always  be  de- 
manded   689 

even  though  one  of 
the  corheirs  enjoys 
separately  a  part  of 
the    property    of    the 

succession 690 

when  tutor  or  curator 
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Partition. — 

ARTS 

may     demand     parti- 

tion of  moveables  and 

immoveables    .... 

691 

when  a  husband  may 

demand 

692 

how    efifected    as    be- 

tween heirs 

693 

before  what  court.    . 

694 

procedure  regulating. 

695 

valuation  of  immove- 

ables by  experts    .    . 

696 

right    of    co-heirs    to 

demand       shares      in 

kind 

697 

when        immoveables 

must  be  sold  by  limita- 

tion    

698 

how     shares    and    ac- 

counts are  made    .    . 

699 

rules  regarding  shares, 
returns,  pertakings  . 
700  to 
when,  can  only  be  ef- 
fected judicially  .  . 
how  assignees  of  the 
co-heirs    may    be  ex- 

cfluded   

how  titles  to  shares 
are  regulated  .... 
effect  of,  on  elaif s  of 
hypothecary  creditors 
each  co-partitioner  is 
deemed  to  have  in- 
herited alone  and 
directly  his  share 
arising  from  a  .  .  . 
from  acts  constitute  a 
warranties   arising 

from 748  to 

may  be  rescinded  for 
same  causes  as  other 
contracts,  but  omis- 
sion of  an  object  only 


708 
709 

710 
711 
731 


746 
747 

7.50 


753 

781 
14.-,  2 


Partition. —  arts 
gives    rise  to   a  sup- 
plementary   751 

effect  of  lesion  .  751,  752 
how  action  for  rescis- 
sion may  be  arrested 
of  present  property  is 
considered  as  a  gift, 
in  cases  of  dower.  . 
of  community:  Tide 
CoxniUNiTY.   .  1354  et  seq. 

Partnership,  what  is  es- 
sential to  contract  of  1830 
participation  in  prof- 
its of,  carries  with  it 
an  obligation  to  con- 
tribute to  losses  .  .  1831 
when  it  commences  .   1832 

duration  of 1833 

declarations      to      be 
made  by  persons  en- 
tering   into — Vide   E. 
S.  Q.  5635  et  seq. 
declarations      to      be 
made  by  persons  mak- 
ing    use     of     a    firm 
name. — Ibid. 
obligations  and  rights 
of     partners     among 
themselves  .    .  1839  et  seq. 
contributions  of  part- 
ners to  the 1839 

effect    of    faiilure    to 
make       contributions 

to 1840,  1841 

partner  cannot  carry 
on  private  business 
to  the  detriment  of 
the  partnership  .  .  .  1842 
imputation  of  pay- 
ments, when  debts  are 
due  to  partnership 
and  rndividuaj  part- 
ner    1843,  1844 

liability   of    partners 
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Partnership. —  arts. 

for  damages  caused 
by  his  fault  to  the  .  1845' 
on  whom  falls  the  loss 
of  a  thing,  the  enjoy- 
ment only  of  which 
is  contoributed  to  the.   1846 

right    of    partners  to 
be      indemnified      for 

losses 1847 

how  profits  are  shared 
and  losses  borne  ,  .  1848 
eflfect  of  charging  one 
partner  with  the  man- 
agement of  the  busi- 
ness    1849 

and  of  several  of  the 
partners  jointly  being 

so  charged 1850 

general       rules      for 
management   of  busi- 
ness of  ...    .   1851,  1852 
each  partner  may  as- 
sociate   another   with 
him  in  share  of  prof- 
its, but  not  in  the.    .   1853 
obligations     of    part- 
ners    towards     third 
persons  .    .    .  1854  to  1856 
diiferent  kinds  of  .    .   1857 
Universal,  what  is,  and 
effects  of  .    .   1858  to  1861 
Particular,  what  is   .   1862 
Commercittl  and  eiril, 

what  are 1863 

Commercial,    different 

kinds  of 1864 

General,  definition  of  1865 

' '  respective 
powers  of  partners  .  1866 
General,  lialDility  of 
partners  in  ....  .  1867 
General,  and  of  dor- 
mant and  unknown 
partners 1868 


Partnership. —  arts. 
General,  and  of  nom- 
inal partners  ....   1869 
Anoni/moiis,    what    is 
and  liability  of  part- 
ners in 1870 

Limited  or  en  com- 
mmidite,  how  formed  1871 
Limited,  certificate  of 
formation  of.  Tide  R. 
S.  Q.  5640  et  seq. 
Limited,  consist  of 
general     an-d    special 

partners 1872 

Limited,        respective 
liability      of     general 
and  special  partners.   1873 
Limited,  general  part- 
ners    alone     transact 

business  of 1874 

Limited,  certificate  to 
be  signed  by  ...  .  1875 
Limited,  only  deemed 
formed  when  certi- 
ficate recorded  .  .  .  1876 
Limited,  effect  of 
false     statements     in 

certificate 1877 

Limited,  renewal  of  .   1878 

' '         alterations  in 
names      of       general 

partners 1879 

Limited,  name,  it  must 

be  conducted  under  .   1880 

Limited,  how  suits  are 

brought 1881 

Limited,  special  part- 
ners cannot  withdraw 
their  capital  from, 
but      may     withdraw 

profits 1882 

Limited,  hwi  if  origin- 
al capital  be  reduced 
by  payment  of  profits, 
thev  must  bf  vostored  lScS3 
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Partnership. —  arts. 
fjimitcd,  special  part- 
nens    cannot    manage 
business,  but  may  ad- 
vise     1884 

JAniitcti,  general  part- 
ners   must    account    .   1885 
Limited,  effect  of  in- 
solvency of,  on  rights 
of   special   partners    .   1886 
Limited,  dissolution  of  1887 
Joint       Stock      Com- 
panicft,   how  forfed    .   1889 
name    of,    and     how 
business  carried  on   .   1890 
foj  purposes  of  bank- 
ing   1888 

for  purposes  of  trad- 
ing   1891 

vafluntary   liquidation 

of 373a 

how  dissolved  ....   1892 
effect  of  loss  of  part- 
nership   property    as 
regards  dissolution  of  1893 
effect  of  death  of  one 
of  the  partners   .    ,    .   1894 
when  may  be  dissolv- 
ed at  will 1895 

when  may  be  de- 
manded    by     one     of 

partners 1896 

effects    of   dissolution 

of 1897 

each  partner  may  de- 
mand an  account  .  .  1898 
how  property  of,  is 
applied  as  to  the  pay- 
ment of  debts  of  part- 
nership and  those  of 
the  individual  part- 
ners      ...   1899 

when  dissolution  of, 
affects  rights  of  third 
persons 1900 


ABT8. 

Passage,  right  of:   Vide 

Way. 
Passengers,    carriage  of, 
in  merchant  vessels  . 

2461  et  seq. 
carriers  are  bound  to 
receive  and  convey   .   1673 
authority    of     master 
of  a  ship  over   .    .    .   2401 
Pasture,    right   of,    con- 
stitutes a  discontinu- 
ous servitude   ....     547 
Paternity:    Vide  Filia- 
tion. 
Path,  tow,  constitutes  a 
servitude    established 
by     law     for     public 

utility 507 

Pawn:  Vide  Pledge  of 
'  Moveables. 
Pawnbrokers,     s  p  e  cial 
rules  relating  to  trade 

of 1979 

Payment,  what  is  meant 

by 1139 

pre-supposes    a    debt.   1140 
maj  be  made  by  any 
person,   but    must   be 
for  the  advantage  of 

the  debtor 1141 

consisting  of  obliga- 
tion to  do,  when  may 
be        made       by       a 

stranger 1142 

must  be  made  by  one 
having  a  legal  right 
in  the  thing  paid  .  .  1143 
to  whom  must  be 
made,  and  effect  of 
.paying  to  ostensibiie 
creditor  or  to  a  credi- 
tor incapable  by  law 
of  receiving  .  1144  to  1146 
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Payment. —  arts. 

made  to  the  prejudice 
of    a    seizure    or    at- 
tachment, effect  of   .  1147 
must  be  of  the  thing 

due 1148 

and     of      the     whole 
thing  due,   not   parts 

thereof 1149 

condition        of       the 
thing,      responsibility 

for 1150,  1200 

of  a  thing  determined 
in  kind  only   ....   1151 
where  must  be  made.   1152 
expenses    of,   are    at 
charge  of  debtor   .    .   1153 
ii>ith  subrogation:  Tide 
Subrogation. 
imputation   of  :    Vide 
Imputation    of    pay- 
ments. 
iti  case  of  sale:   Tide 

BtXTER, 

tender  of  and  deposit: 

Vide  Tender. 

by  a  person  believing 

himself    by    error    to 

be  the  debtor  ....   1148 

of     workmen  :     Vide 

Workmen.   .   1697a  et  seq. 

Penal  Clause,  in  an  ob- 
ligation, what  is:  y*de 
Obligations,  toith  a 
penal  clause  .  1131  et  seq. 

Penalties,     for    c  o  n  - 
traventions      of      the 
laws,  how  recoverable       16 
for  infraction  of  laws 
relating    to     acts    of 

civiil  status 53 

for  illegaJ  solemniza- 
tion of  marriages  157,     158 
for    selling   liquor   to 
habitual      drunkards. 


Penalties. —  arts. 

Tide  E.  S.  Q.  5503. 
for   breaches   of  con* 
tract  between  masters 
and  servants.  Vide  E. 
S.  Q.  5614  et  seq. 

Peremption,  of  suit,  pre- 
vents interruption  of 
prescription 2226 

Perishable,  things,  may 
be  sold  by  usufruc- 
tuary   465 

and  by  heir  after 
notice 665 

Permanency,  when 
things  are  considered 
as  being  attached 
for  a 380 

Person,  what  the  word 

includes 17  $  11 

stipulating  for  him- 
self, is  deemed  to  in- 
clude his  heirs   .    ,    .  1030 

Persons,  laws  applicable 
to 6 

Petition  of  right,  sub- 
ject may  interrupt 
prescription  of  Crown 
by 2211 

Physician,  claim  for  ser- 
vice of,  prescribed  by 

five  years 2260 

oath  of,  makes  proof 
of  nature  and  dura- 
tion of  services  .  .  .  2260 
privilege  for  charges 
of,  during  last  illness  2003 
power  to  receive 
gifts 769 

Pigeons,  ownership  of 
those  passing  into  an- 
other   dovecot    .    .    .     428 

Pilots.  Vide  Af- 
freightment .   2423,  2432 
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ARTS. 
Pledge,  definition  of.    .   1966 
immoveables  may  be 
the  subject  of.    .    .   .  1967 
of  moveable  property 
is  called  pawning  .    .   1968 
and  it  gives  creditor 
right  of  preference   .   1960 
which      only       exists 
while    thing    pawned 
remains  in  the  hands 
of  creditor  or  of  some 
one  appointed  to  hold 

it 1970 

he  may  dispose  of 
thing,  in    default  of 

payment 1971 

but  until  then  the 
debtor  is  the  owner 
of  the  thing  ....  1972 
responsibility  of  cred- 
itor for  loss  or  dete- 
rioration of  thing, 
and  of  debtor  for  ex- 
penses of  its  preser- 
vation    1973 

the  interest  of  a  debt 
given  in  pledge  is  im- 
puted in  payment  of 
interest  due  to  credi- 
tor   

when  debtor  can 
claim     restitution    of 

thing 

is  indivisible  allthough 
debt  be  divisible   .    . 


effect  of,  on  heirs  of 
creditor  and  debtor  . 
rights  of  third  parties 
above  regulations  are 
subject  to    usages  of 

commerce 

special  rules  relating 
to  pawnbroking  .  .  . 
property  of  a  debtor 


1974 

1975 
1976 

1976 
1977 

1978 
1979 


Pledge.—  ABTS. 

is  the  common  pledge 
of  his  creditors  .    .    .   1981 

Ploughing  and  Tilling, 
fruits  produced  by  a 
thing,  only  belong  to 
the  proprietor  subject 
to        restoration       of 

costs  of 410 

privilege  for  expenses 

of 2010 

Police  Begulations,  as 
to  mines  and  mining. 

Policy :  Vide  Insur- 
ance. 

Ponds,  ownership  of  fish 
igoing  into  another    . 

Ports,  are  dependencies 
of  the  'Crown  .... 

Possession,  what  is  .  . 
requisite  for  prescrip- 
tion, definition  of  .  . 
always  presumed  to 
be  as  proprietor,  in 
absence  of  proof  to 
the  contrary  .... 
begun  for  another, 
presumed  to  continue 


414 


428 

400 
2192 

2193 


requisite  for  prescrip- 
tion cannot  be  found- 
ed on  facultative  acts 
or  by  sufferance.  .  . 
nor  on  acts  of  vio- 
lence   

but  in  cases  of  vio- 
lence or  dandestin- 
ity,  it  begins  when 
the  defect  ceases, 
though  a  thief's  heir 
cannot  prescribe  .  . 
actual,  coupled  with 
proof  of  former, 
raises  a  presumption 
of  intermediate  .   .   . 


2194 
2195 

2196 
2197 

2198 
2199 
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Possession. —  arts. 
actual,  of  a  corporeal 
moveable,    creates    a 
presumption  of  owner- 
ship    2268 

of  ■  property  of  ab- 
sentees :  Vide  Ab- 
sentees ....  93  et  seq. 
person  in  actual,  pre- 
ferred as  between  two 
vendees  of  same  thing  1027 

Possession  of  Status, 
does  not  dispense  par- 
ties from  producing 
marriage  certificate  .  160 
parties  in  possession 
of  status,  cannot  de- 
mand nullity  of  act  .  161 
of  legitimate  children 

229  et  seq. 

Possessor,  when  in  good 
faith,   acquires   fruits     411 
when  he  is  deemed  in 
good  faith 412 

Possessory  Action,  em- 
phyteutic lessee  may 
bring 572 

Pound  Sterling,  value 
of:     Tide   Sovereign 

17  $  20 

Power  of  Attorney  : 
Vide  Mandate  1701  et  seq. 

Preamble,  which  forms 
part  of  an  Act,  as- 
sists in  explaining  it 

Precious  Stones,  not  in- 
cluded in  the,  word 
"moveables".    ...     395 

PIreciput,  conventional, 
in  marriage  covenants  1401 
not  subject  to  the 
formalities  of  gifts  .  1402 
right  to,  opens  by 
naturail  death,  but 
not  by  eiviil  death.    .   1403 


Preciput, —  arts. 

nor  by  separation  of 
property  or  from  bed 

and  board 1404 

rights  of  creditors  of 
community    regarding  1405 
Prescription,  is  positive 
and  extinctive  or  neg- 
ative   2183 

may  be  renounced  but 
not  by  anticipation    .   2184 
renunciation  of,  is  ex- 
press or  tacit   .    .    .    .2185 
effect    of,  as    regards 

sureties 2229 

pers(Jns  who  cannot 
alienate  cannot  re- 
nounce   2186 

who  may  set  up,  when 
debtor  has  renounced  2187 
Court    cannot   supply 
defense     (resulting 

from 2188 

but    in   certain    cases 
right     is      absolutely 
extinguished    ....   2267 
•of    immoveable    propr 
erty,   ]aw   governing.   2189 
and  as  regards  move- 
able property  and  per- 
sonal actions   ....  2190 
commenced   in  Lower 
Canada,      how      com- 
pleted  2191 

possession  necessary 
for:   Vide  PosseSvSton 

2192  et  seq. 
Causes  hindering  pre- 
scripfinn,  precarimis 
ponsession  and  nuh- 
stitution.9.  —  Things 
not  the  object  of 
commerce  are  not  sub- 
ject to 2201 

good     faith    assumed 
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Prescription. —  arts. 

auil   bad    faith    must 

be  proved 2202 

is  not  acquired  by 
those  who  possess  for 

another 2203 

nor  by  theix  heirs  .   .  2204 
save    in   cases  of  in- 
terversion  of  title  ,   .  2205 
of  ten  years  by  pur- 
chasers under  a  tran- 
slatory   title    derived 
from   a   precarious  or 
subordinate   possessor  2206 
in  jLases    of    substitu- 
tion   2207 

no    one    can    acquire, 
against  his  title  .    .    .   2208 
save  that  he  may  be 
freed  from  an  obliga- 
tion by 2209 

of  excess  of  contents 
of  immoveables  .    .    .   2210 
a  continuation  of  like 
services       does       not 

hinder 2266 

Things  imprescriptihle 
and  TpriviJegcd  pre- 
scriptions. 

Action   of   a   child   to 
establish  his  status  is 
imprescriptibde    .        .      235 
Crown   may   avail   it- 
self of  2211 

rights  of  Grown  of 
sovereignty  and  al- 
legiance are  not  sub- 
ject to 2212 

nor  are  sea  beaohes, 
ports,  rivers,  and 
other    real    rights   of 

the  Cj-own 2213 

nor  are  the  principal 
of    irents,  dues,  reve- 


Prescrlption. —  arts. 

nues     owing     to    the 

Crown 2214 

but  arrears  of,  are.    .   2215 
of  property  escheated 
to  the  Crown   .    .    .    .2216 
sacred   things   cannot 
be  acquired  by   .    .    .   2217 
when    it  takes    place 
against  the  church    .   2218 
Things  imprescriptible 
and      privileged     pre- 
scriptions. 

Right  to  tithes  is  im- 
prescriptible, but  pos- 
itive prescription  by 
40  years  runs  be- 
tween     neighbouring 

rectors 2219 

public    property  can- 
not be  acquired  by  .  2220 
but    property    belong- 
ing  to    municipalities 
and      that      held     in 
mortmain  can  ....   2221 
right  to  redeem  rents 
is   imprescriptible  .    .   224S 
Interrnption  of,  is  ei- 
ther  natu^ral    or   civil  2222 
Interruption,  of,  defini- 
tion of,  naturall   .    .    .   2223 
Interrnption   of,  judi- 
pia.1       admission      ef- 
fects   2265 

Interrnption  of,   judi- 
cial   demand    effects.   2224 
Interniption     of,    but 
not  if  brought  before 
incompetent   court.    .   2225 
Interruption  of,  nor  if 
service  is  null,  or  the 
suit  is  abandoned,  pe- 
rempted   or  dismissed  2226 
Interruntion  of,  effect  . 
of  . .  .  *.    .  2228,  2255,  2264 
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Prescription. —  arts. 

Intcrntption    of,    how 

•    effected  civilly   .    .    .   2227 
Interruption     of,     en- 
dorsements    of     pay- 
ments    on     notes    or 
other  writings  do  not 
make  proof  of    .    .    .    1229 
Interruption  of,  effect 
of,    as    regards    joint 
and  several   creditors  2230 
Interruption    of,    and 
as  regards    joint  and 
several     debtors    and 

heirs,  etc 2231 

Interruption  of,  reg- 
istration does  not  ef- 
fect .   .   .  • 2095 

Suspension  of,  as 
against  those  not 
born,  minors,  idiots, 
madmen  and  others  . 

2269,  2232 
Suspension  of,  as  be- 
tween    husband     and 

wife 2233 

Suspension  of,  as 
against  married 
women  ....  2234,  2235 
Suspension  of,  with 
regard  to  certain  per- 
sonal actions  ....  2236 
Suspension  of,  as  re- 
gards beneficiary  heir 
and  vaca'nt  succes- 
sions      2237,  2238 

Suspension     of,     and 
joint       and      several 
creditors  and  heirs    ,   2239 
Time  required  for,  is 
reckoned  by  days,  not 

hours '  .    .    .   2240 

Time  required  for, 
from  when  calculated 

2258,  2260,  2262 


Prescription. —  arts. 

By   thirty    years,   af- 
fects   aJl    things    not 
otherwise  regulated   .   2242 
By  thirty    years,  has 
same     effect     as    im- 
memorial possession  .   2245 
By   thirty    years,    ef- 
fect   of,  on    right  to 
plead  in  actions.    .    .  2246 
By    thirty     years,    of 
action      to      account 
against  tutors.    .    ,    .  2243 
By  thirty  years,  title 
may  establish  defects 
in  possession   ....  2244 
By   thirty    years,   ar- 
rears of  rent  due  to 

Crown 2215 

By    thirty     years,    of 
emphyteutic  rents.    .   2249 
By  ten  years,  of  cor- 
poreal      immoveables 
under      translatory 

title 2206,  2251 

By  ten  years,  of  cap- 
ital of  dues  and  rents, 
by  subsequent  pur- 
chaser    2252 

By  ten  years,  what 
constitutes  good  faith 
of  subsequent  pur- 
chasers   2253 

By  ten  years,  a   title 
which  is  null,  cannot 
form  a  ground  for.   .  2254 
By  ten  years,  effect  of 
renunciation  of  2255,  2264 
By    ten    years,  when 
may   be     invoked   to- 
gether   with    that  of 
thirty  years   ....  2256 
By  ten  years,  obliga- 
tion to    renew    hypo- 
thecs,  etc.,   in    cases 
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Prescription. —  arts. 
where     this    prescrip- 
tion lies 22- 

By  ten  years,  of  con- 
tracts for  error, 
fraud,  violence  or 
fear,  lesion  and  rec- 
tification of  tutors' 
accounts  and  when 
this  time  runs  .  .  .  2258 
By  ten  years,  of 
claims  against  ar- 
chitects and  contract- 
ors    2259 

By  ten  years,  as  re- 
gards escheats  to  the 

Crown 2216 

By  five  years,  of  pro- 
fessional services  and 
disbursements  of  ad- 
vocates and  attor- 
neys   22r)n 

By  five  years,  of  pro- 
fessional! services  and 
disbursements  of  no- 
taries and  fees  of  of- 
ficers of  justice  .  .  .  2260 
By  five  years,  of  de- 
positaries, for  recov- 
ery   of     papers     and 

titles 2260 

By  five  years,  of  bills 
of  exchange,  promis- 
sorj  notes  and  notes 
for    the     delivery    of 

grain 2260 

By  five  years,  of  sales 
of  moveable  effects   .  2260 
By  five  years,  of  labor 
and  work  in  general.  2260 
By  five  years,  of  phy- 
sicians   and  surgeons 
and     how     proof     of 
their  services  is  made  2260 
By  two  years,  of  se- 


Prescription. —  akta. 

(luetion  and  lying  in 

expenses 2261 

By  two  years,  of  of- 
fences   and     quasi-of- 

fences 2261 

By  two  years,  of 
wages  of  workmen 
hired  for  more  than 
one  year  and  not  re- 
puted domestics.  .  .  2261 
By  two  years,  of 
school     masters     and 

teachers 2261 

By  one  year,  of  sQan- 
der  and  libeQ   ....  2262 
By  one  year,  of  bodily 
injuries  in  general,    .   2262 
By  one  year,  of  wages 
of  domestics  and  farm 

servants 2262 

By  one  year,  and  o? 
merchants'  olerks, 
hired  for  less  than  a 

year 2262 

By  one  year,  of  hotel 
and     boarding    house 

charges 2262 

of  certain  short,  es- 
tablished   by    Act    of 

Paraiament  ' 2263 

when  it  recommences 
after  renunciation.  .  2264 
when  debt  is  absolute- 
ly extinguished  by  .  2267 
begun,  before  promul- 
gation of  code,  how 
governed 2270 

Preservation,   of    thing, 
before  delivery  ,    .    .  1025 
of  thing,  obligation  to 
deliver,  involves  the.   1063 
of  thing,  and    person 
charged   therewith 
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Preservation. —  arts. 

must    use     care    of    a 
prudent  administrator  1064 
of  thing,  in    contract 

of  sale 1498 

of  thing,  in  contract 
of  lease  and  hire  .    . 

1626  et  seq. 
of   thing,   in   contract 
of  lease  and  hire  of 

work 1684,  168.5 

of   thing,   in    contract 

of  loan 1766 

of   thing,   in   contract 

of  deposit 1802 

of   thing,   in    contract 

of  pledge 1973 

of  thing,  privilege  for 
expenses  incurred  in: 
Tide  Loss 1996 

Presumption,  of  sur- 
vivorship: Tide  Sur- 
vivorship ,  .  603  et  seq. 
furnishing  of  deeds 
■by  notaries  is  not  a 
presumption  of  pay>- 
ment  of  their  fees  .  1242 
acquittal  of  the  prin- 
cipal of  a  loan, 
creates  a  presumption 
of  payment  of  inter- 
est of  receipt  of 
work,  by  payment  of 
wages  of  workmen    .   1687 

Presumptions,     are     es- 
taMished    by    law    or 
arise  from  facts    .    .   1238 
legal        presumptions 
and  those  juris  et  de 

jure 1239 

when  proof  can  con- 
tradict a  legal  pre- 
sumption    1240 

res  judicata  is  a  pre- 


Presumptions. —  arts. 

sumption    juris    et   de 

jure 1241 

when  left  to  discre- 
tion of  Court  ....   1242 

Pretakings,    in     succes- 
sions, by  heirs   .   701.     702 
in       community,      by 
each    consort    or    his 

heirs 13.57 

but  those  of  wife 
take  precedence  over 
husband's 1358 

Price,      obligation       of 
buyer  to  pay,  in  sales  1532 
when  buyer  must  pay  1533 
when  buyer  must  pay 

interest  on 1534 

when  buyer  may  delay 

payment  of 1535 

effects  of  his  not  pay- 
ing  1536  to  1540 

buyer  cannot  recover, 
when  he  has  brought 
an  action  for  dissolu- 
tion of  sale,  because 
of  non-payment  of  .  1541 
but    converse    is    not 

the  case 1542 

in  cases  of  moveable 
things 1543,  1544 

Priests  :  Tide  Min- 
iSTERvS,  Tithes. 

Primordial  Title,  acts  of 
recognition  do  not 
make  proof  of.    .    .    .   1213 

Printing,  and  distribu- 
tion of  laws   ....    4,  5 

Prisons,  persons  dying 
in.  how  burial  of,  must 
be  authorized  ....       69 

Private  Writings:  Tide 
■Writings.  Private. 

Privilege,    meaning     of 

the  term 1983' 
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Privilege. —  arts. 

how    preference 
amongst        privileged 
creditors  is  regulated  1984 
privileged    claims    of 
equal     rank    are   paid 

rateabQy 1985 

effects     of      subroga- 
tion  in   rights  of   .    . 

1157,  1986  to  1988 
of  the  Crown  ....   1989 
of  creditors  and  leg- 
atees of  a  person  en- 
titled    to    separation 

of  j^foperty 1990 

of  creditors  of  a  part- 
nership   1991 

may  be  on  moveables 
or  immoveables  .    .    .   1992 
Upon     niorcnhles,     on 
what  it  may  be  .    .    .    1993 
Upon  moveables,  what 
claims       carry,       and 
order  of   .    .  \    .    .    .   1994 
Upon   moveables,   fish- 
erman's lien   ....   1994a 
Upon    moveables,   mu- 
tual    fire      insurance 
companies'  lien    .    .   1994b 
Upon  moveables,   lum- 
berman's lien    .    .    .   1994c 
Upon  moveables,  what 
law  costs  carry   .    .    .    1995 
Upon     moveables,    in- 
clude   costs    of    pre- 
servation    1996 

Upon     moveables,    for 

tithes .   1997 

Upon  moveables,  of 
unpaid  vendor.  1998,  2000 
Upon  moveables,  of 
right  of  pledge  or  re- 
creditors  having  a 
tention,  in  what 
order 2001 


Privilege. —  auts. 

Upon     moveables,    for 
funeral   expenses    .    .   2002 
Upon     moveables,    for 
expenses    of    last  i'lQ- 

ness 2003 

Upon    moveables,    for 
municipal  taxes  .    .    .   2004 
Upon     moveables,    of> 

lessor 2005 

Upon  moveables,  of 
owner  of  a  thing 
lent,   leased,    pledged 

or  stolen 2005a 

Upon  moveables,  of 
domestic  servants , 
clerks,  apprentices, 
journeymen  and  rail- 
way employees,  and 
for  provisions  sup- 
plied   2006 

U  p  0  n  immoveables, 
what  claims  carry 
and  order  of  ...  .  2009 
Upon  immoveables, 
of  companies  for  ston- 
ing roads 2009a 

U  p  0  n  immoveables, 
for  expenses  of  tilling 

and  sowing 2010 

Upon  i  mmo  vea  bles, 
for    assessments,   and 

rates 2011 

r  p  0  n  immoveables, 
for  seignioriaJ  dues  .  2012 
Upon  immoveables,  of 
laborers,  workmen,  ar- 
chitects and  buiQders  2013 
Upon  immoveables, 
when  the  right  ex- 
ists     2013b 

Upon      immoveables, 
how  it  is  preserved.   2013c 
Upon  immoveables,  of 
vendor 2014 
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Upon     immoveables, 
how  retained   ....   2015 
Upon     immoveables, 
Vide  Hypothecs. 

Privilege  Maritime, 
upon  vessels,  for  cer- 
tain debts 2383 

of  ship's  husband.    .  2384 
upon  •cargo,   for    cer- 
tain debts 2385 

upon  freight,  for  cer- 
tain debts 2286 

order  of,  when  there 
are  claims  for  colli- 
sion, averages  or  salv- 
age    2387 

special!  regulations  as 
to  Vice  Admiralty 
Court 2388 

Privy,  erection  of,  near 
common  walls    .    .    .     532 

Probate  of    Wills,  how 
and  where  made    .    .     857 
heir  need  not  be  call- 
ed to  858 

when    heir    may    not 

contest 859 

when  lost  or  withheld 

860  to     862 

Prodigality,  a  ground 
for  interdiction:  Vide 
Interdiction    ,     ,     .     326 

Profession,  reli{jious,  dis- 
abilities arising  from       34 
religious,  acts  of.  70  to  74 
of    advocate    and  at- 
torney, how  regudated  1732 

Prohibition  to  Alienate, 
how  it  may  arise  and 

its  effects 968 

in    whose    interest  it 

may  be 969 

things  sold,  is  void   .     970 


Prohibition,  etc. —  arts. 

may   be   confirmatory 
of  a  substitution   .    .     971 
effect  of  not  express- 
ing motive  of    .    .    .     972 
when    a    substitution 
is  created  by  .    .  973,     976 
extending   to    several 

degrees 974 

may  be  confined  to 
acts  inter  vivos  or 
acts  in  contemplation 

(  f  death,  etc 975 

out  of  family,  effects 

of 977  to     979 

meaning      of       terms 
"children"      or 
"grandchildren"    in.     980 
must  be  registered.    .     981 

Promise  of  Marriage, 
not  a  ground  for  op- 
position to  a  mar- 
riage         62 

Promise  of  Sale:  Tide 
Sale. 

Promissory  Notes,  en- 
dorsements of  pay- 
ments on,  do  not 
prove  interruption  of 

prescription 1229 

signification  of  trans- 
fer of,  not  necessary 

1573,  2286 

Promulgation,    of    Acts 
of  imperial    and    pro- 
vincial parliaments   .    1,  2 
of   code,    prescription 
commenced        before,     . 
how  governed.    .    .    .   2270 
of  code,  effects  of.    . 

2613,  2615 

Proof,    on     whom     bur- 
then of,  lies    ....   1203 
when    secondary   can- 
not be  received  .   .   ,  1204 
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Proof. —  ABTS. 

how  it  may  be  made.   1205 
Vide   'England,  laws 
of. 

By    writings,    of     au- 
thentic writings.    ,    . 

1207  to  1214 
By  writings,  of  copies 
of  authentic  writings 

1215  to  1219 
By  writings,  executed 
out  of  Lower  Canada  1220 
By  writings,    of    pri- 
vate writings   1221  to  1229 
by    testimony  :     Tide 
Testimony. 
by  presumptions:  Tide 
IPresumptions. 
by    admissions:    Tide 
Admissions. 
by  oath   of    parties  : 
Tide  Oath. 
of      interruption      of 
prescription      is     not 
made  by  endorsement 
of  payments,  on  pro- 
missory notes  ....   1229 
of  primordial  title  by 
acts  of  recognition    .   1213 
Property,    in    its     rela- 
tions   with     those    to 
whom    it    belongs    or 
who  possess  it.  399  et  seq. 
without  an  owner  be- 
longs to  Crown  .  401,     584 
in  matters  of  succes- 
sions   599 

how  it  can  be  dispos- 
ed of  5-' 

of  debtor    is  common 
pdedge  of  his  creditors  1981 
is  either  moveable  or 

immoveable 374 

Tide  Moveable  Prop- 
ijBTY,  Immoveables. 


ARTS. 

Proprietor,  buildings  on 
land  are  presumed  to 
have    been    made    at 

cost  of 415 

of  soil  who  constructs 
buildings  with  mater- 
ials of  others.  .  .  .  416 
may  be  bound  to  pay 
a  possessor  in  good 
faith  for  improve- 
ments made  on  his 
property  or  may  have 
them  removed.  .  417,  418 
such  possessor  may 
have  right  of  deten- 
tion until  proprietor 
pays  the  cost  of  im- 
provements   419 

of  land  enjoys  al- 
luvion   420 

of  ground  adjacent  to 
that  uncovered  by 
rushing  water    enjoys 

the  increase 421 

of  land  carried  away 
by  a  sudden  force 
may  reclaim  it  .  .  .  423 
of  land  on  south  side 
of  St.  Lawrence  may 
cut  and  cure  grass  on 
the  beach:  Tide  E.  S. 
Q.  5537. 

his  rights  with  regard 
to  moveables  improv- 
ed by  accession  of 
workmanship  .  429  et  seq. 

Protestant,  c  h  u  r  ches, 
meaning  of  the  word: 
Tide  footnote  to  ar- 
ticle         42 

Protests,  when  may  be 
made  by  one  notary.   1209 

Provisions,  doubtful  gr 
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Provisions.—  arts. 

ambiguous      of     law, 
how  interpreted.    .    .       12 
privilege  of  those  who 
supply 2006 

Provisional   Possession, 
of    the    heirs  of    ab- 
sentees :      Tide      Ab- 
sentee  ....   93  et  seq. 

Proximity,    of   relation- 
ship,  how  determined     615 

Prudent  Administrator, 
right  of  use  and 
habitation  must  be 
used  as  by  a  .  .  .  .  490 
obligation  to  keep  a 
thing      involves      the 

care  of  a 1064 

lessee^  must  use  things 

as  a 1626 

borrower     must     bes- 
tow care  of  a  .    .    .    .    1766 
depositary  must  keep 

thing  as  a 1802 

mandatary    must    act 

as  a 1710 

sequestrator      is     re- 
sponsible as  a    .    .    .   182.5 
trustee  must  aet  as  a  981k 

Publication,  of  bans  of 
marriage:    Tide  Bans 


Publication. —  arts. 

OF  Marriage  .  57  et  seq. 

130  et  seq. 

Publicity,    of    registers 
of   civil  status    ...        50 
of    registers    of    real 
rights  ....   2177  et  seq. 

Purchaser,  at  auction  is 
bound  by  the  entry  of 
his  name  in  the  sale 

book 1567 

effect  of  his  not  pay- 
ing the  price  ....   1568 
at  judicial    sa/les  who 
is   evicted   —  his  re- 
medy    1.586,  1.587 

in  sales  for  purposes 
of  public  utility  can- 
not be  evicted    .    .    .    1590 
when   he  has   a   right 
to  evict  a  lessee    .    . 

1663  to  1665 
effect  of  unregistered 
rights      iipon      subse- 
quent purchasers    .    .   2085 
effect   of   registration 
of      real      rights      as 

against  a 2088 

prescription     by   sub- 
sequent  purchasers    . 

2251  et  seq. 

Tide  Buyer. 


Quality,  of  father  and 
mother  is  stated  in 
acts  of  birth  ....  54 
of  parties  to  be  mar- 
ried and  that  of  their 
parents     in     acts     of 

marriage 58 

and  of  the    deceased 

in  acts  of  burial    .    .       67 


Quality. — 

merchantabQe,  requis- 
ite when  thing  con- 
tracted for  is  deter- 
mined in  kind  only  .  1151 
to  contract  :  Tide 
Oapaoitv. 

-Quantity,     seller     must 
■deliver  full 1500 
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Quantity. —  arts. 

effect  of  excess  or 
(lefi<:ien<'y  of  .  1501  et  seq. 
of  a  thing  in  obliga- 
tions may  be  uncer- 
tain provided  it  can 
be   ascertained    .    .    .   1060 

Quarries,  when  usufruc- 
tuary may  work  .    .    .     460 
rights    of   community 
regarding 1274 

Quasi-Contracts,   obliga- 
tions arise  from  .    .    .     983 
persons     capable     of 
contracting     may    be 
bouri  or  bind  others 

by  * 1041 

and  aflso    persons  in- 


Quasi-Contracts. —  arts. 

capable  of  contracting  1042 
Vide   NegotioruM 

gestio 1043  et  seq. 

resulting  from  the  re- 
ception of  a  thing 
not  due:  \'idc  Undue 
Payment    .    .    1047  et  seq. 

Quasi-Offences,     obliga- 
tions arise  from  .    .    .     983 
every     person    is    re- 
sponsible for   his    .    .    1053 
also   for   those  under 

his  control 1054 

and  damages  arising 
from      fault     of     his 

animals 1055 

how  prescribed.  2261,  2262 


R 


Habbits,  passing  into 
another  warren, 
ownership  of   ...    .     42 

Bates,  school  and  muni- 
cipal, privilege  for,  on 
immoveables  2009  §  5,  2011 
usufructuary       liable 
for 471 

Ratification  of  title  : 
Tkle  Confirmation 
OF  Title  ....  2081  §  7 

Beading,  of  acts  of  civil 
status  to  parties  and 

witnesses 41 

of  wills  in  authentic 
form 843 

Realization,  clause  of, 
in  marriage  cove- 
nants, effect  of  .  .  .  1385 
renders  consort  deb- 
tor for  amount  he 
promised  to  contri- 
bute   1386 


Realization. — 

how  the  contribution 
is  substantiated.    .    .   1387 
effect  of,  as  to  pretak- 
ings  of  eonsorts    .    . 

1388,  138i) 

Reception  of  thing  not 
due,  quasi  -  contract 
arising  from  :  Yide 
Undue  Payment  .    . 

1047  et  seq. 

Recognition,  acts  of, 
when  proof  of  primoT;- 
dial  title 1213 

Reconciliation,  effect  of, 
between  parties  to  an 
action  for  separation 
from  bed  and  board. 

196,     217 

Records,  of  the  execut- 
ive departments  of 
government,  of  parlia- 
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Secords. —  arts. 

ment  and  of  courts  of 
justice,  are  authentic 

Rectification,  of  errors 
in  acts  and  registers 
of  civiil  status,  by 
whom  may  be  de- 
niandeMi     and     before 

what  Court 75 

effect  of  judgment  of       76 
of  total  omissions  in, 

how  effected 77 

against  whom  judg- 
ment may  be  set  up  .       78 

Redemption,  of  share  as- 
signed to  a  stranger 
by  one  of  co-heirs.  .  710 
right  of,  may  be  stip- 
ulated in  contract  of 
sale  and  effects  of  .  .  1546 
seller  takes  back 
property  free  of  in- 
cumbrances   1547 

cannot  be  stipulated 
for     more     than    ten 

years 1548 

and     stipulated    term 
must    be    strictly  ob- 
served  .......   1549 

failing  which  buyer 
remains      absolute 

owner 1550 

the  term  runs  against 
minors  and  others.  .  1551 
seller  of  immoveables 
may  exercise  right  of, 
against  second  buyer  1552 
but  second  buyer  may 
prescribe  against  sell- 
er   1553 

and  may  set  up  ben- 
efit of  discussion  as 
against  creditors  of 
the  seller 1554 


Redemption. —  arts. 

effect  of  sale  by  lici- 

tation 1555 

and  of  several  selling 

jointly 1556 

how  exercised  by  co- 
heirs       .    .    .   1557 

buyer  may  compel  co- 
heir or  co-vendor  to 
take  back  whole  prop- 
erty    1558 

unless  sale  was  made 
by  each  of  them  of 
his  part  only   ....   1559 

Redemption,  effect  of,  as 
regards        heirs        of 

buyer 1560 

right  of,  must  be  reg- 
istered    2100 

right  of,  is  absolute 
without  prescription 
being  required    .    .    .   2248 

Redhibitory,  action, 
when  must  be  brought  1530 

Reduction,  of  gifts  to 
concubines,  i  n  c  e  s- 
tuous  or  adulterine 
children 768 

Registers,  of  ciril  status, 
acts  of  civil  status 
are  inscribed  in  .  .  .  42 
of  civil  status,  mean- 
ing of  words  "Pro- 
testant churches. ' ' 
Tide  foot-note  to   ar- 

ticde 42 

of  civil  status,  duplic- 
ate  are   divided   into 
three  volumes.    .    .    .     42a 
of  civil  status,  regula- 
tions concerning    .    .     42b 
of  civil  status,  alpha- 
betical index  is  made     42e 
of  civil  status,  to  whom 
furnished 43 
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Registers. —  arts. 

of     civil     status,     by 

whom  kept 44 

of  civU  status,  must 
be  initiated  by  prop- 
er officer 45 

of  civil  status,  acts  of 
civil  status  are  in- 
scribed in 46 

of  civil  status,  one 
duplicate  is  deposited 
yearly    with     protho- 

notary 47 

of  civil  status,  who 
must  verify  them  and 
report  thereon  ....  48 
of  civil  status,  the 
other  is  kept  by  reg- 
ister          69 

of  civU  status,  ex- 
tracts from,  are  au- 
thentic         50 

of  civil  status,  when 
lost  or  none  kept  .  .  51 
of  civil  status,  res- 
ponsibility for  altera- 
tions therein  ....  52 
of  civU  status,  penal- 
ties to  which  keepers 

are  subject 53 

of  civil  status,  for 
acts  of  religious  pro- 
fession   70  et  seq. 

of  civil  status,  which 
have  been  lost  or  des- 
troyed, how  replaced 

78a  et  seq. 
of  civil  status,  repro- 
ducing those  kept  up 
to  the  year,  1800  .    . 

78f  et  seq. 
Family,  against  whom 
they  do    and    do  not 

make  proof 1227 

of      departments      of 
18 


Eegisters.—  arts. 

government,  parlia- 
ment and  courts  of 
justice   are   authentic  1207 

Registrars:  Tide  Regis- 
tration Offices  — 
Organization  of. 

Registration,  of  partner- 
ships. Vide  R.  S.  Q.  . 

5635  et  seq. 
when    wife     separate 
as    to     property     en- 
gages    in     commerce. 
Tide  R.  S.  Q.  5502a. 
gives     effect    to    real 

rights 2082 

from  what  time  .   .   .   2083 
certain  rights  are  ex- 
empt from 2084 

effect  of  notice  re- 
ceived or  knowledge 
acquired  of  an  unreg- 
istered right  ....  2085 
against  whom  want 
of,  may  be  invoked.  2086 
by  whom   it   may  be 

demanded 2087 

effect  of  possession 
before  the  code  in  re- 
gard to 2088 

preference  arising 
from,  obtains  only  be- 
t  w  e  e  n  purchasers 
from  same  person.  .  2089 
within  30  days  of  in- 
solvency of  title  de- 
rived from  insolvents 

is  null 2090 

as  is  ailso  that  effect- 
ed   after     seizure    of 
the  property   ....   2091 
when  it  must  be  made  2092 
whom  it  avails   .    .    .  2093 
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Registration.^-  akts. 

how  unreg istered 
privileged  claims  take 

effect 2094 

does      not      interrupt 
prescription  .    .    2095,  2131 
what      acts     require, 
and   effects  thereof   .  2098 
authentic      titles     to 
mining  rights  may  be 
registered    within   60 
days  from  date  .    .    .   2099 
sales,     gifts     or     ex- 
ohances  and  rights  of 
redemption    must    be 
registered    within   30 

days 2100 

also  certain  judg- 
ments   2101 

a  right  of  dissolution 
of  sale  has  no  effect 
against   third   parties 

without .  2102 

privilege  of  laborer, 
workman,  architect 
and  builder,  how  pre- 
served  2103 

those  of  eo-partition- 
ers  by  registration  of 
deed  of  partition 
within  30  days  .  .  .  2104 
and  those  of  co-heirs 
and  co-legatees  for 
privileges  accruing 
under  limitation  .  .  .  2105 
creditors  and  legatees 
of  deceased  debtor 
claiming  separation 
of  property,  must  reg- 
ister notice  within  6 
months    of    death    of 

debtor 2106 

as  also  claims  for 
funeral  expenses  of 
last  illness 2107 


Registration. —  arts. 

fiduciary  substitution 
must  be  registered.    . 

2108,  2109 
and  also  all  rights  of 
ownership       resulting 
from    wills    within   6 

months 2110 

requisites  in  case  of 
concealment,  suppres- 
sion or  contestation 
of  the  will  .  .  2111,  2112 
husbands  must  effect, 
of  their  wives'  rights  2113 
or  their  parents  or 
tutor    if  husband    be 

minor 2114 

what   propertv  is   ef- 
fected by  .    /.    .    .    .   2115 
of  customary   dower.   2116 
of  servitudes.    .    .    ,   2116a 
of   rights    of    minors 
and    interdicted   per- 
sons  .   2117  to  2120,  2147b 
of      judgments      and 
judieial>  acts  of  civil 

courts 2034,  2121 

of    hypothecs  of    the 

Oown 2121 

of  deed  of  sale,  se- 
cures five  years  in- 
terest   2122 

of  life    rent,   secures 
arrears  for  five  years  2123 
of   other    claims,-  se- 
cures   two    years    in- 
terest only 2124 

other  arrears  are  se- 
cured by  registering 
a  memorial  thereof  .  2125 
renuncia  tions  of 
dower,  successions, 
legacies,  and  com- 
munity of  property 
require 2126 
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Registration. —  arts. 

leases  for  more  than 
one  year  require   .    . 

2127,  2128 
and   aQso  payment  of 
rent     for    more    than 
one  year  in  anticipa- 
tion   2129 

order  of  preference  of 

real  rights 2130 

is   efifected   at  length 
or  by  memorial    and 
may  be  renewed.    .    .   2131 
at  length,  how  effect- 
ed    2132  to  2135 

by  nTemorial,  how  ef- 
fected    213P 

form  of  memoria'l  and 
at    whose    request   it 
may  be  made   ....   2137 
memorial       may      em- 
body several  titles    .   2138 
contents   of   memirial  2139 
memorial  is  delivered 
to  register    and  prov- 
ed   2140 

how  proved  and  ex- 
ecuted in  Lower  Can- 
ada   2141 

and  if  in  Upper  Can- 
ada   2142 

and    if  in  any    other 
British  possession   .    .   2143 
and    if    in   a  foreign 

country 2144 

if   executed  in  dupli- 
cate before  a  notary  2144a 
duty  of    r^istrar  on 

receipt  of 214.5 

memorial  of  arrears 
of  interest  must  state 
amount    thereof    and 

be  sworn  to 2146 

provisions  of  this  sec- 
tion   apply    to    titles 


Registration. —  arts. 

not       affecting       im- 
moveables     but      re- 
quiring      registration 
by  special  laws  .    .    .  2147 
form        of        certain 
notices,     declarations 
and  memorials  .    .    .   2147a 
right        of       married 
women,     minors     and 
interdicts  to  effect  .  2147b 
Cancel}  ing      of,     who 
may   and    who    must 

effect 2148 

Cancelling      of,     who 
may  demand   ....   2149 
Cancelling  of,  when  it 
maj  be  ordered  .    .    .   2150 
Cancelling  of,  how  ef- 
fected ....   2151,  2152a 
Cancelling  of,  consent 
to,  must  be  mentioned  2152 
Cancelling    of,    judg- 
ment  ordering.    2153,  21.54 
Cancelling    of,    sheriff 
and  prothonotary  are 
bound     to    effect,    in 
certain   cases    .   2155,  2156 
Cancelling    of,    regis- 
tration   of     confirma- 
tions of  titles,  forced 
llicitations,       sheriff's 
sale,   etc.,   is    equiva^ 

lent  to 2157 

Renewal  of,  in  certain 

cases 2172,  2173 

Certificate  of  ...    .  2177 

Registry  Offices,  object 
of,  and  where  estab- 
lished   2158 

are     kept     by    regis- 
trars, their  duties  and 

liabilities 2159 

when    must    be    kept 
open   , 2160 
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Eegistry  Offices. —  arts. 

what  books  registrars 

must  keep 2161 

addresses     of     hypo- 
thecary creditors  kept 

by 2I6I0 

who  must   give  their 
addresses  to  ...    .   2161& 
how  they  are  entered  2161c 
how  seizures    are  en- 
tered by  .   .  2161d  to  21617t 
how    sales    for  taxes 
are  entered  by   .    .    . 

2161i  to  2161Z 

the  registrars  may  be 
divided  and  kept  in 
several  parts  ....  2162 
for  cities  of  Quebec 
and  Montreal  ....  2163 
Governor  in  Council 
may     alter     form    of 

books 2164 

of  official  plans  and 
books  of  reference   . 

2166,  2167 
lands  may  be  describ- 
ed according  to  .    .    .   2168 
Organization  of,  loca- 
tion of.  yUe  E.  S.  Q. 
5651  et  seq. 
Organization     of,    ar- 
chives in  registry  of- 
fices of    certain    for- 
mer counties.  Tide  E. 
S.  Q.  5656  et  seq. 
Organization  of,    reg- 
istrar    after     the 
change.  Vide  E.  S.  Q. 
5660. 

Organization  of,  pre- 
paration of  official 
plans  and  books  of 
reference.  Vide  R.  S. 
Q.  5661  et  seq. 
Organization    of,    ac- 


Registry  Offices. —         akts. 
quisition  of  registers. 
Tide  R.  S.  Q.  5680. 
Organization     of,    re- 
newal    of     registers. 
Tide  E.  S.  Q.  5681. 
Organization  of,  remis- 
sion      of       registers. 
Tide  R.  S.  Q.  5682. 
Organization  of,  duties 
of  registrars.  Tide  E. 
S.  Q.  5683  et  seq. 
Organization  of,  oaths 
to  be  taken    by  reg- 
istrars. Tide  E.  S.  Q. 
5688. 

Organization  of,  se- 
curity to  be  furnish- 
ed bv  Eegistrars. 
Tide  R.  S.  Q.  5689 
et  seq. 

Organizoftion  of.  Reg- 
istrar's fees.  Tide  R. 
S.  Q.  5693  et  seq. 
Organization  of,  In- 
spector of  Eegistry 
Offices.  Tide  E.  S.  Q. 
5697  et  seq. 

Relationship,   proximity 
of,  how  determined  . 

615  et  seq. 

Release,  of  obligations, 
either       express       or 

tacit 1181 

not  presumed  from 
surrender  of  pledge  .  1182 
surrender  of  original 
title  of  an  obligation 
to  one  of  joint  and 
several  debtors  avails 

co-debtors 1183 

express  release  in 
favor  of  one  of  joint 
and     several    debtors 
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Eelease. —  akts. 

does     not     discharge 

others 1184 

effect  of,  as  between 
debtors  and  sureties  .  1185 
consideration  given 
by  surety  for  his  re- 
lease is  not  imputed 
in  discharge  of  prin- 
cipal debtor    ....   1186 

Relief,  of  minors  for 
lesion:    Vide  Lesion. 

1001  et  seq. 

Eeligious  Profession  : 
VHe  Pbofession   .    . 

70  et  seq. 

Bemoval,  right  of  nom- 
ination   to    an    office 
carries  that  of  .    .  17  $  17 
Of  Tutors,  causes  for 

284,     285 
' '           advice    of 
family      council      re- 
quisite for 286 

Of   Tutors,    requisites 
in  judgment  ordering     287 
Of  Interdiction,  when 
and  how  effected   .    .     336 
Of    Interdiction,     for 
drunkenness,     after 
one  year's  sobriety  .  336n 
Of   Testamentary  Ex- 
ecutors, when  and  how 
effected 917 

Benewal,  of  lease  by 
tacit  reconduction  : 
Yide  Tacit  Eenewal 

1608  et  seq. 
of  registration    .    .    . 

2131,  2172,  2173 

Benewal  Deed,  when 
holder  in  hypothecary 
action     may     furnish 

for  rents 2061 

debtor      of       emphy- 


Renewal  Deed. —  abts. 

teutic  dues  must  fur- 
nish   2249 

new  holder  of  im- 
movables, in  cases 
where  ten  years'  pre- 
scription applies, 
must  furnish   ....  2257 

Bent,  and  arrears  of, 
are  included  in  the 
class  of  civil  fruits  .  449 
discharges  for  more 
than  one  year's  rent 
in  anticipation  must 
be  registered  ....  2129 
is  prescribed  by  five 
years '     privilege     of 

lessor  for 2005 

Yide  Lessor,  Lessee. 
Alienation  for  ,in  per- 
petuity, is  equivalent 

to  sale 1593 

Alienation     for,     how 
orent  may  be  payable  1594 
Alienation      for,     ob- 
ligation   to  pay  is  a 
personal  liability   .    .   1595 

Bents,  Constituted,  sale 
and  transfer  of.  Yide 
E.  S.  Q.  5610  et  soq. 
Constituted,  capital 
of  unredeemed  con- 
stituted, created  be- 
fore the  Code  is  im- 
moveable by  law  .  .  382 
Constituted,  and  ail 
other  perpetual  or 
life  rents  are  move- 
able    388 

Constituted,  what  are  1787 
Constituted,    may    be 
made  by  gift  or  will     1788 
Constituted,   either  in 
perpetuity    or    for   a 
term 1789 
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Constituted,  for  what 
term  may  be  made 
when     effecting    real 

estate 389 

Constituted,  may  sti- 
pulate that  they  be 
not  redeemable  for 
thirty  years  ....  390 
Constituted,  when  re- 
deemabQe  at  option  of 

debtor 391,     392 

Constituted ,  when  cap- 
ital may  be  demand- 
ed   1799 

Constituted,    prescrip- 
tion of.    .   1791,  2248,  2250 
Constituted,   effect   of 
sale       of        property 
<;harged  with   .    .    .  '.   1792 
Life :     Tide    Life. 
Bents, 

Be  nts,  Issues    and 
Profits:  Tide  Fruits. 

Renunciation,    of    Com- 
munity :     Yi4e    Com- 
munity  .    .    .   1338  et  seq. 
of  Prescription:    Yide 
Prescription.    .    .    . 

2184  et  seq.  2229 
of  Successions:     Tide 
Successions   .   651  et  seq. 

Bepairs,     liability      of 
usufructuary   for    .    .     468 
lesser     and      greater, 
what  are  the  ....     469 
dowager 's        liability 

for 1459 

in  lease  and  hire,  lia- 
bility of  lessor  for   .   1613 
when  lessee  must  suf- 
fer them  to  be  made  1634 
when       lessee      must 
make  them 1638 

Beplacement,      as      be- 


Replacement. —  arts. 

tween  consorts  in 
community    .    .    1305,  1306 

Eepresentation,  In  suc- 
cessions, definition  of 
takes  place  without 
limit  in  the  direct 
line  descending  .  .  .  620 
does  not  take  place  in 
favor  of  ascendants  .  621 
when  admitted  in  col- 
lateral line 622 

is    effected    according 

to  roots 623 

onlj  takes  place  of 
those  who  are  natu- 
rally or  civilly  dead. 
A  person  may  re- 
present him  whose 
succession  he  has  re- 
nounced       624 

R  e  p  r  e  sentations,  and 
concealments  in  In- 
surance: Tide  Insur- 
ance   

2485  et  seq.  2503,  2570 

Representatives,  the 
word  ' '  person ' '  ex- 
tends to  heirs  and.  17  $  11 

Reprisals,  between  con- 
sorts on  dissolution  of 
community  .   .  1357  et  seq. 

Requisites,  in  contracts: 
Tide  Conditions. 

Rescission,  Of  Gifts: 
Tide  Gifts,  revoca- 
tion of  .  .  .  .  811  et  seq. 
Of  Contracts,  made  in 
fraud  of  creditors  : 
Tide  Creditors.    .    . 

1032  et  seq. 
Of  Sale,  for  latent  de- 
fects:   Tide  Dissolu- 
tion   1525  et  seq. 


INDHX    TO    CIV  11.    I  uuii. 


561 


Eescission. —  arts. 

Of  Lease:    Tide  Les- 
soit,  Lessee   .... 

1624,  1641,  1656,  1662 
Of  Contracts  for  con- 
struction of    a  buUd- 

inig 1691 

In    matters    of    parti- 
tion   751  et  seq. 

Residence,    of    wife    is 
with  her  husband   .    .      175 
as   regards   notice   of 

protest 2328 

Vide  Non-Rksident  .       29 

Res  Judicata,  is  a  pre- 
suirption    juris  et  de 

jure 1241 

transaction     has    the 
authority  of   ...    .  'l920 

Eesolutionli  of  sale  .  .  . 

1538  et  seq. 

Respectful  Requisitions, 
to  the  father  and 
mother  before  mar- 
riage abolished   .    .    •     123 

Respondentia:  Tide 
Loan  upon  bottomry 
and  respondentia.   .   . 

2594  et  seq. 

Responsibility,  for  dam- 
ages caused  by  a  per- 
son's  act  or  neglect  .  1053 
for  those  caused  by 
persons  under  his  con- 
trol    1054 

for  those  caused  by 
animaJs  or  buildings 
owned  by  him  ....  1055 
when  right  to  dam- 
ages ceases  as  re- 
gards the  injured  per- 
son's  heirs 1056 

Restitution,  when  buyer 
has  a  right  to  claim 
from  the  seller   .    .    .   1511 


Restitution. —  arts. 

of  materials  used, 
without  proprietor's 
consent,  to  make  a 
thing  of  a  different 
description 440 

Restore,  he  who  receives 
what  is  not  due  to 
him  is  bound  to.    .    .  1047 

Retention,  right  of, 
upon  moveables  on 
which  possessor  has 
made  improvements  .  441 
upon  immoveables 
under  similar  circum- 
stances   419 

co-heir's  right  of,  for 
improvements  on  im- 
moveables returned  in 

kind 732 

right  of  institute  to.     966 
right  of,  in  pledge.    .   1966 
creditors      having     a 
right  of 2001 

Retroactive  Effect,  code 
does  not  apply  to 
past  transactions 
when    it  would    have 

a 2613 

judgment  of  separa- 
tion as  to  property 
between  consorts  has  1314 

Returns,  by  consorts  or 
their  heirs  into  the 
mass  of  the  commun- 
ity      1355,  1356 

In  successions,  what 
heirs  must  return  into 

mass 712 

In  successions,  obliga- 
tion     ceases     on     re- 
nouncing succession  .     713 
In  successions,  donee, 
not  an  heir  at  time  of 
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Eetums. —  aets. 

gift,  is  still  bound  to 

return 714 

In  sxuccessions,  effect 
of  gifts  to  son  of  a 
person      entitled      to 

succeed 715 

In  successions,  what 
a   grandson  is  bound 

to  return 716 

In  successions,  gifts 
made  during  mar- 
riage to  donee  or  his 
wife,  when  they  must 

be  returned 717 

In  successions,  are 
made  only  to  the  suc- 
cession  of  the   donor 

or  testator 718 

In  successions,  dis- 
bursements for  es- 
tablishment of  heir 
or  payment  of  his 
debts  must  be  re- 
turned   719 

In  successions,  what 
expenses  are  not  sub- 
ject to 720,     722 

In  sttccessions,  only 
due    from    oo-heir  to 

co-heir 723 

In     successions,     how 

effected 724 

In       successions,      of 
moveable  property.    .     725 
In      successions,      of 

money 726 

In       successions,      of 
immoveables  .  727  to     729 
In     successions,     res- 
ponsibility  of    donee .  \ 
for  deteriorations  .    .     730  ! 
In     successions,     and 
for  hypothecs  and  in-  , 
cumbrances 731  ! 


Eetums. —  ARTS. 
In    successions,   right 
of  retention  for  ame- 
liorations   732 

In  successions,  at 
what  time  value  is 
estimated  .  .  .  733,  734 
In  dower,  what  ben- 
efits child  is  bound 
to  return 1468 

Be-union,    of    consorts: 
Vide  Kecoxciliation. 

Eevendication,      unpaid 
vendor  has  a  right  of  1998 
is     subject     to     four 
conditions 1999 

Revocation,     Of     gifts, 
when    creditors    may 

obtain 803 

Of  gifts,  when  liable 
to  be    revoked    after 

acceptance 311 

Of  gifts,  subsequent 
birth  of  children  to 
donor,  not    a  ground 

of 812 

Of  gifts,  when  express 
stipulation  is  requis- 
ite       816 

Of  wills,  how  testator 

must  effect 892 

Of  wUls,  when  it  may 
be  demanded  ....  893 
Of  wills,  effect  of  sub- 
sequent wills  as  re- 
gards .  .  .  894,  895,  896 
Of  wills,  alienation  of 
thing  bequeathed  ef- 
fects   897 

Of  wills,  except  by 
gifts  in  contract  of 
marriage,  testator 
cannot  renounce  his 
right  of 898 
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Bevocation. —  arts. 
Of    mandate,    termin- 
ates mandate  ....  1755 
Of  mandate,  mandator 
may  at  any  time  ef- 
fect   1756 

Of  mandate,   appoint- 
ment    of     new    man- 
datary effects  ....   1757 
Cf  mandate,  notice  of, 
is  requisite 1758 

Right  of  Accession: 
Tide  Accession    and 

O-'^NERSHIP. 

Bight  of  Petition:  Tide 
Petition*  of  right  .  2211 

Eight  of  Redemption  : 
Tide     Redemption, 

RIGHT    OF. 

Right  of  Way  :  Tide 
Way 540  et  seq. 

Rights,  of  the  Crown 
and  of  third  parties, 
when  affected  by  Acts 
of  the  Legislature.  .  9 
civil  are  enjoyed  by 
all  British  subjects  .  18 
civil,  how  they  are 
lost  and  restored  : 
Tide  Civil  Death.   . 

30  et  seq. 
Tide     Civil    Death, 
Professions       Reli- 
gious. 

of    ownership,    donor 
must  divest  himself  of     777 
of     succession,    what 
seller  of,  is  bound  to 
warrant,      etc. ;     Tide 

Sale 1579  et  seq. 

litigious:    Tide    Liti- 
gious RIGHTS.  1582  et  seq. 
of  retention:  Tide  Re- 
tention. 


Rights. —  ARTS. 

seigniorial  :  Tide 
Seigniorial  rights. 
of  Riparian  proprie- 
tors: Tide  Alluvion, 
Servitudes. 
of  action,  sale  of  : 
Tide  Sale. 

Risk,  in  insurance:  Tide 
Insurance. 
of     a     thing      before 
delivery,  rules  regard- 
ing.  .   .   .  1025,  1063,  1064 
of  fire,  in    lease  and 

hire 1629,  1631 

in  contract  of  loan,  of 

thing  lent 1768 

in      partnership,      of 
thing   the    enjoyment 
only  of  which  belongs 
to  the  partnership.    .   1846 
Tide  Preservation. 

Rivers,  navigable  and 
floating  are  Crown 
dependencies  ....  400 
alluvion  produced  be- 
long to  owner  of 
adjacent  land  ....  420 
Tide  Alluvion, 
Ownership. 

Roads,  maintained  by 
the  state  are  Crown 
dependencies  ....  400 
things  found  on,  rules 
regulating  ownership 
of 593 

Roll:  Tide  List. 

Roots,  of  trees,  extend- 
ing upon  neighbour's 

property 529 

where  representation 
is  admitted,  parti- 
tion is  effected  ac- 
cording to 623 
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AKTS. 

Buins,  of  a  building, 
responsibility  of  own- 
ers for  damages  caus- 
ed by  1055 

Rural  Estates,  rules  ap- 


Bural  Estates. —  arts. 

plicable  to  lease  and 

hire  of 1657 

rules  particular  to 
lease  and  hire  of  farms 
and.  Vide  Lease  and 
HiBE   ....   1646  et  seq. 


Safe     Keeping   :     Vide 
Preservation,   Eibk. 

Sailors:   Tide  Seamen. 

Salary:  Tide  Wages. 

Sale,   definition   of  con- 
tract of 1472 

general  rules  govern- 
ing   1473 

of    moveable    things, 
by  weight,  number  or 

■measure 1474 

on      trial,     presumed 
made    under  ,  a     sus- 
pensive condition   .    .   1475 
simple      promise      of, 
not  equivalent  to   .    .   1476 
accompanied    by    the 
giving  of  earnest  .    .,  1477 
promise  of,  with  tradi- 
tion and    actual  pos- 
session, is  equivalent 

to 1478 

expenses  of  title  deed, 
borne  by  buyer  .    .    .  1479 
effect  of,  on  rights  of 
third  parties   ."  .    .    .   1480 
of  intoxicants  by  tav- 
ern keepers,  right  of 
action  for  price  of    ,   1481 
capacity  to  enter  into 

contract  of 1482 

husban-d       and      wife 

cannot 1483 

tutors,      "Curators, 
agents,       administra- 


Sale. — 

tors,  trustees  and  cer- 
tain public  officers 
cannot     buy     certain 

property 1484 

of      litigious      rights, 
who  cannot  buy:  Tide 
Litigious  Eights.    .   1485 
what  things    may  be 
the  object  of  ...    .   1486 
of  a  thing  not  belong- 
ing to  seller,  is  null.   1487 
but  is  valid  if  it  be  a 
commercial    matter 
and   the   seller   after- 
wards becomes  owner 
of  the  thing   ....   1488 
of    property    lost     or 
stolen     bought    at    a 
fair  or  market   .    .    .   1489 
or  sold  under  author- 
ity of  law 1490 

expenses  of  delivery 
are  at  the  charge  of 

seller 1495 

obligations  of  seller: 
Tide  Seller,  War- 
ranty, Delivery  .  . 

1491  et  Beq. 
obligations  of  buyer: 
Tide  Buyer,  Purcha- 
ser, Dissolution,  In- 
terest, Payment  .  . 

1532  et  seq. 
dissolution    of:     Vide 
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Sale. —  AKTS. 

DissoLUTiox,  Lesion, 
Redemption  .  1545  et  seq. 
by  licitation :     Vide 
LiciTATiON   .    .    1562,  1563 
by      auction   :      Tide 
Auction.    .    .   1564  et  seq. 
of  registered  vessels. 

1569,  2359  et  seq. 
Of   constituted    rents, 
Vide  R.  S.  Q.  5610  et 
seq. 

Of  certain  property  be- 
longing to  minors  and 
otf'er  incapable  per- 
sons, how  effected.  .  351a 
Of  certain  property  be- 
longing to  minors  and 
other  incapable  per- 
sons, immoveables  and 

shares 351b 

Of  debts  and  rights  of 
action,  how  perfected  1570 
Of  debts  and  rights  of 
action,  when  buyer 's 
possession  is  avail- 
able     against     third 

parties 1571 

Of  debts  and  rights  of 
action,  when  debtor 
has  no  domicile  in  the 
province,  advertising 
is  sufficient  notice  of 
transfer.  .  .  1571a,  1571b 
Of  debts  and  rights  of 
action,  how  significa- 
tion may  be  made 
when  a  whole  class  of 
rents     or     debts     are 

sold 1571c 

Of  debts  and  rights  of 
action,  effect  of  pay- 
ment by  debtor  to  the 
seller  before  significa- 
tion of  act 1572 


Sale. —  ARTS, 

special  rules  as  to 
checks,     notes,    bills, 

shares,  etc 1573 

of  a  debt  includes  its 
accessories.    .    .  1499,  1574 
but  arrears  of  inter- 
est are  not  included  .   1575 
of     a     debt     implies 
warranty  of  existence 

of  debt 1576 

effect  of    a  warranty 
of  solvency  of  debtor  1577 
Of     successions,    war- 
ranty of  seller  ....  1579 
Of    successions,  seller 
must  reimburse  what 
he  may  have  received 
of  the  succession   .    .   1580 
Of  successions,  obliga- 
tions of  buyer    .    .    .   1581 
Of     litigious    rights : 
Vide      LiTioiotrs 
Rights.   .   .   .  1582  et  seq. 
Forced,  when  and  how 

affected 1585 

Forced,  remedy  of 
buyer  in  case  of  evic- 
tion     1586,  1587 

Forced,  of  immove- 
ables for  purposes  of 
public  utility,  Vide 
R.  S.  Q.  5754a  et  seq. 
(54  v.,  c.  38)  .  1588  et  seq. 

Salt,    stores    for:    Vide 
Stokes 532  $  4 

Salvage,  finder  of  things 
on    sea  or    sea-shore 
has  a  claim  for  .    .    .     589 
loss  by,   insurers  are 
responsible  for.   .   .   .  2528 

Schoolmasters,    are    re- 
sponsible for  damages 
•caused  by  their  pupils  1054 
cdaiins  of,  for  tuition. 
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Schoolmasters. —  arts. 

&c.,  prescribed  by 
two  years 2261 

Sea,  things  which  are 
the  produce  of,  be- 
long to  finder  ....  588 
things  found  at  sea 
continue  to  belong  to 
original  owner    .    .    .     589 

Seamen,  master  has  au- 
thority over    ....  2401 
special    duties    of 
masters   with   respect 

to 2404 

wages  of,  not  exceed- 
ittg  $200,  how  re- 
covered   2405 

prescription  of,  runs 
only    after  expiration 

of  voyage 2406 

wills  of,  special  pro- 
visions   concerning    .     849 

Second  Marriage,  can- 
not be  contracted  be- 
fore dissolution  of  the 

first 118 

prohibition  respecting 
gifts  by  future  con- 
sorts in  case  of.  no 
longer  exists   ....     764 

Security  for  Costs,  to 
be  furnished  by  reg- 
istrars. Tide  R.  S. 
Q.  5689  et  seq. 

Seduction,  or  lying-in 
expenses  prescribed 
by  two  years  ....   2261 

Seigniorial  Eights,  com- 
mutation of,  Vide  E. 
S.  Q.  5505  et  seq. 

Seigniories,  re  -  entry 
upon  abandoned  lands 
in.  Vide  R.  S.  Q.  5607 
et  seq. 


ARTS. 

Seizin,  of  heirs,  takes 
effect  by  operation  of 

Qaw 607 

of     legatees,    how    it 

takes  place 891 

of  trustees 981b 

Seizure,  payments  made 
to  the  prejudice  of  a 
seizure,  are  not  valid 
as      against      seizing 

creditor 1147 

alimentary  debts  not 
liable  to  seizure  are 
not  subject  to  com- 
pensation   1190 

immoveables  under, 
how  effected  by  reg- 
istration   2091 

Seller,  principal  obliga- 
tions of,  are  delivery 
and  warranty  ....  1491 
what  constitutes  del- 
ivery   1492 

when     obligation     to 
deliver  is  satisfied.    .   1493 
delivery      of      incor- 
poreal things,  how  ef- 
fected  1494 

expenses  of  delivery 
are  at  charge  of  .  .  1495 
is  not  obliged  to  del- 
iver if  buyer  do  not 
pay  price,  unless  a 
term  has  been  grant- 
ed   1496 

nor  even  then  if, 
since  the  sale,  buyer 
has  become  insolvent  1497 
in  what  condition 
thing  must  be  deliver- 
ed   1498 

must  deliver  acces- 
sories of  thing  sold  .   1499 
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Seller. —  abts. 

is    bound    to    deliver 
full  quantity  sold  .    .   1500 
effects   of    delivering 
more  or  less  .  1500  et  seq. 
is  obliged  in  favor  of 
the  buyer  to  legal  or 
conventional       w  a  r  - 
ranty:      Vide     War- 
ranty ....  1506  et  seq. 
privilege      of,      upon 
moveables  sold.  1998  et  seq. 
privilege     of,     upon 
immoveables  sold  .   . 

2009  §  8,  2014 

Separai<ion  of  Debts, 
consorts  may  modify 
legal  community  by 
stipulating  that  they 
shall  be  separately 
liable  for  their  debts 
contracted  before 
marriage  ....  1384  §  3 
effect  of  clause  by 
which  consorts  stimu- 
late that  they  will 
separately  pay  their 
personal  debts.  .  .  .  1396 
when  consort  brings 
a  determinate  object 
into  the  community, 
there  is  a  tacit  agree- 
ment that  at  is  unen- 
cumbered   1397 

does  not  prevent  in- 
terest and  arrears  ac- 
crued since  the  mar- 
riage being  charge- 
able to  community.  .  1398 
effect  of  community 
being  sued  for  debts 
of  one  of  the  consorts  1399 

Separation  of  Property, 
In  successions,  when 
creditors  can  obtain. 

743,  744 


Separation. —  arts. 
preference     of    cred- 
itors     1990,  2106 

In  legacies,  when 
creditors  can  obtain.     879 
preference  of   credit- 
ors    1990,  2106 

In  substitutions,  when 
institute  or  his  heirs 

can  obtain 966 

preference  of  credit- 
ors    1990,  2106 

Betioeen  consorts,  com- 
munity   is    dissolved 

by 1310 

can  only  be  obtained 
judicially,  when.    .    .   1311 
has  no  effect  until  ex- 
ecuted   1312 

judgment  of,  must  be 

inscribed 1313 

it    has    a    retroactive 

effect 1314 

wife    may    accept   or 
renounce  community  1314a 
renunciation  must  be 

registered 1314& 

reprises  of  wife  .   .   .1314c 
payment     of     the 
amount  of  the  wife's 

rights 1314e 

by   whom   it  can   be 

demanded 1315 

creditors  of  husband 
may  oppose  it  ...  .  1316 
wife  who  has  obtain- 
ed, must  contribute  to 
household  expenses  .  1317 
■effect  of,  on  wife's 
control  of  her  proper- 
ty   1318 

liability  of  husband 
for  failure  to  replace 
price  of  immoveables 

alienated 1319 

effected  by  separation 
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Separation. —  abts. 

from  bed  and  board, 
may  be  re-established 
by  consent  of  parties 

208,  1320 
when   it   resumes    ef- 
fect from  day  of  mar- 
riage ., 1321 

Between  consorts,  dis- 
solution of  community 
effected  by,  does  not 
give  rise  to  rights  of 
survivorship  ....  1322 
Between  consorts,  sti- 
pulated in  marriage 
contracts  —  effects  of 
as    to    administration 

by  wife 1422 

Between  consorts,  ex- 
penses   of     marriage, 

how  borne 1423 

Between  consorts,  wife 
cannot  alienate  her 
immoveables  without 
htisband's  consent  or 
judicial  authorization  1424 
Between  consorts,  hus- 
band's responsibility 
for    fruits    of    wife's 

property 1425 

Tide  Wife  separate 
AS  TO  Property. 

Separation  from  Bed 
and  Board,  cannot  be 
based  on  mutual  con- 
sent of  parties  .  .  .  186 
husband  may  demand, 
on   ground  of  wife's 

adultery 187 

and  wife,  if  husband 
keep  his  concubine  in 
their  common  habita- 
tion       188 

consorts  may  respect- 
ively   demand    it   for 


Separation. —  arts. 

outrage,    ill-usage    or 
grievous  insult.    .    .   .      189 
sufficiency    of    these 
causes  is  left  to  Court     190 
wife     may     also     de- 
mand  it,   if   husband 
refuses  to  receive  and 
maintain  her  ....      191 
wife    must      petition 
for  l«ave  to  sue  .    .   .     194 
judge  may  allow  wife 
to  reside  apart  from 
her     husband    during 

suit 195,     201 

is  extinguished  by  re- 
conciliation   191 

but  fresh  causes  give 
rise  to  new  action  . .  197 
if  action  dismissed, 
parties  must  again 
live  together  ....  198 
Court  may  suspend 
judgment    in   certain 

cases '.   .     190 

provisional     care     of 

children 200 

wife  may  demand  ali- 
mentary pension.   .    .     202 
effect  of  wife  having 
place  of  residence  as- 
signed to  her  ....     203 
right   of  wife   to   at- 
tach moveable  effects 
of  community  ....     204 
obligations     contract- 
ed by  husband  affect- 
ing    the     community 
and  alienations  of  im- 
moveables    are     null 
after  wife  has  been 
granted  leave  to  sue 

for 205 

does       not      dissolve 
marriage  tie 206 
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Separation. —  arts. 

wife  can    choose  her 
own  domicile   ....     207 
carries  with  it  separa- 
tion as  to  property   . 

208,  1320 
husband    must    make 

inventory 209 

wife  can  .administer 
her  property,  but  hus- 
ban^i  or  judge  must 
authorize  alienation 
of  her  immoveables  .  210 
party  against  whom  it 
is,  declared,  loses  all 
advantages  granted 
by  the  other  party   .     211 

Separation     from     Bed 
and  Board, 
the  party  who  obtains 
it,     retains      all     ad- 
vantages  granted    by 
the  other  party  ...     212 
each      may      demand 
alimentary       pension, 
when  requisite   .    .    .     213 
custody  of  children — 
how  arranged.    .   214,     215 
rights      of      children, 
how  affected  by  .    .    .     216 
re-union    of    consorts 
puts  an  end  to   .    .    .     217 

Sequestration,  is  either 
conventional  or  judi- 
cial   1817 

Conventional,  what  is 
and  obligation  of  de- 
positary   1818 

Conventional,  is  not 
essentially  gratuitous 
and  is  subject  to 
rules  applicable  to 
simple  deposit  ....  1819 
Conventional,  move- 
ables    and     inunove- . 


Sequestration. —  arts. 
ables  may  be  the  sub- 
ject of 1820 

Conviiitional,  how  the 
sequestrator    can    be 

discharged 1821 

Conventional,    rules 
governing,   when    not 

gratuitous 1822 

Judicial,  what  may  be 
the  object  of,  and 
when  Court  or  judge 
may  order  it  ...  ,  1823 
Judicial,  in  cases  of 
usufruct      and.      aub- 

Btitution 1824 

Judicial,      obligations 
of  sequestrator.  1825,  1827 
Judicial,    must    cause 
perishable    things    to 

be  sold l825a 

Judicial,     must     give 
out  lease  by  auction  1825b 
Judicial,  thing  seques- 
trated    may     not    be 
leased  to  either  of  the 

parties 1826 

Judicial,    expenditure 
must  be  authorized.   1826a 
Judicial,  how  the  se- 
questrator can  be  dis- 
charged   .    .    .    1827a,  1828 

Servants,  domicile  of, 
is  at  the  residence  of 
those  for  whom  they 
serve  or  work  if  they 
reside     in     the    same 

house 84 

of     notaries      cannot 
witness    authentic 

wil'ls 844 

services   of.    may    be 
leased  or  hired  .    .    .   1666 
can  only  be  hired  for 
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Servants. —  aets. 

a  limited  period  or 
for  a  determinate  un- 

<lertaking 1667 

how  engagement  ter- 
minates   1668 

in  action  for  wages 
by,  master  may  tender 
his    oath     in    certain 

matters 1669 

general  rules  govern- 
ing the  hire  of  .    .    .   1670 
prescription  of  wages 

2261,  §  3,  2262  $  3 
privilege    for    wages 
iipon    moveable  prop- 
erty ....   1994  §  9,  2006 
privilege     for    wages 
upon  immoveables.    . 

2009  §  9 
wages  of,  are  exempt 
from  registration    .    .   20S4 
duties  of.    Vide  E.  S. 
Q.  5614  et  seq. 

Servitudes,  definition  of 

real 499 

arise  from  natural 
position  of  property, 
from    law    or  act    of 

man 500 

Arising  from  situation 
of  property.  —  flow  of 

water ,501 

springs 502 

running  streams.  Vide 
E.  S.  Q.  5535  ....     503 
boundaries      between 
contiguous  lands.    .    .     504 
fences     and     separa- 

tions 505 

Estahlished     by     law, 

their  object 506 

Established  hy  law, 
public  utility,  such  as 
tow-paths 507 


Servitudes. —  arts. 

Established  by  law, 
obligations  of  pro- 
prietors regarding.    . 

508,     509 
Established     by     late, 
•d  i  v  i  s  i  0  n-walls  and 
ditches      and      clear- 
ances   510  to     531 

Established  by  late, 
distance  and  inter- 
mediate works  requir- 
ed for  certain  struc- 
tures   532 

Established  by  law, 
of  view  on  the  prop- 
erty of  a  neighbour. 

533  to     538 
Established     by     law, 
of  the  eaves  of  roofs     539 
Established     by     law, 
of  the  right  of  way  . 

540  to     544 
Established  by  act  of 
man,  how  constituted     545 
Established  by  act  of 
man,  are  either  urban 

or  rural 546 

Established  by  act  of 
man,     continuous     or 
discontinuous   ....     547 
Established  by  act  of 
man,  apparent  or  un- 

apparent 548 

Established  by  act  of 
man,     title     requisite 

for 549 

Established  by  act  of 
man,  must  be  regis- 
tered     2116a 

Established  by  act  of 
man,  want  of,  can 
only  be  supplied  by 
an  act  of  recognition 
from  proprietor  .   .   .     550 
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Established  hi/  act  of 
man,  destination  made 
by        proprietor       is 
equivalent  to  a  title  .     551 
Established  by  act  of 
man,  granting  a  eervi- 
tude,      involves      the 
grant  of  what  is  re- 
quisite for  its  exercise     552 
Estahlished  by  act  of 
man,    rights     of     the 
proprietor  of  the  land 
to   which     the    servi- 
tude is  due,  and  ob- 
ligations of    the  pro- 
prietor   01     the     ser- 
vient lard  .    .  553  to     558 
when  they  cease  559,     561 
when  they  revive  .    .     560 
non-us'jr  for  30  years 

extini^uishes 562 

when     the    30    years 
commence  to  run    .    .     563 
manner  of  exercising, 
may  be  prescribed.    .     564 
effect     of     ownership 
by  undivided    shares 
on  prescription    .    .    .     565 
and     of     minority   of 
one     of     the     co-pro- 
prietors   566 

Set  Off:   Tide  Conpen- 

SATION. 

Shall,  the  word  is  to  be 
construed  as  impera- 
tive         15 

Shares,    in     successions, 

how  formed 

699,  703  to     705 
in  successions,  co-par- 
titioners    may    object 

to 706 

unequal,  may   be  as- 


Shares.  abts. 

signed  to   consorts  in 
marriage  contracts    .  1406 
of    joint    stock   com- 
panies, transfer  of.    .   1573 
suits  relating  to  calls 
on:  See  cases  noted  at  3889 
in     joint    stock    com- 
panies,  belonging    to 
minors,  how  sold   .    .   351a 
Sheriff,  cannot  buy  liti- 
gious    rights    falling 
within   jurisdicton   of 
Court  in  which  he  ex- 
ercises his  functions.   1485 
liability    to  imprison- 
ment    2272  $  2 

Ships,  are  moveable.    .     385 
transfer     of  :       Yide 
Merchant  Shipping. 

2359  et  seq. 

Shrubs:   Tide  Trees.    , 

528  et  seq. 

Signature,  how  party  or 
his    heirs   must   deny 

his 1223 

how     proof     is     then 

made  of  it 1224 

of   maker   of    promis- 
sory notes,  is  Tequisite  2344 

Signijacation,  of  trans- 
fer of  debts  1571a  to  1571c 

Singular  Number,  may 
extend  to  more  than 
one  person  or  thing  17  $  10 

Sisters  and  Brothers, 
marriage  is  prohibited 
between,  whether 
•legitimate  or  natural, 
and  between  those 
connected  in  same  de- 
grees by  alliance  .  .  125 
Tide  Brothers  in 
Law. 
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Slander:  Tide  Libel. 

Soil:  Vide  Land. 

Soldiers,  how  wills  of 
may  be  made  ....     849 

Sole  Corporations:   Vide  \ 

Corporations  Sole. 

Solemnization,  Of  mar- 
riage, must  be  open 
and    by    a    competent 

officer 128 

Of  marriage,  who  are 
■competent  officers.    .     129 

Sovereign,  the,  means 
the     King    or    Queen, 

etc 17  $  1 

(pound  sterling)  is 
equivalent  to  $4.86  2-3 
or  £1.4.4  currency.  17  $  20 

Spiritual  Adviser,  gifts 
made  in  favor  of,  are 
valid 769 

Spring,  of  water,  he  who 
has  one  on  his  land 
may  use  and  dispose 
of  it  as  he  pleases.    ,     502 

Stables,  near  common 
wall  or  wall  belongj- 
ing  to  a  neighbour  532  $  4 

Stairs,  how  made  when 
different  stories  of  a 
house  belong  to  dif- 
ferent  proprietors.     .     521 

Statement,  a  deed  of 
gift  need  not  be  ac- 
companied by  ...  .  786 
when  an  appreciatory 
is  required  of  wife's 
property  in  marriage 

contract 1418 

establishing  increased 
value  of  property  for 
privilege  of  builders.  2013 


ARTS. 

Status,  of  children  : 
Vide  Acts  of  Civil 
Status,  Filiation. 
Statutes,  imperial  and 
provincial,  definition 
of:  Vide  Laws  .  .  17  §  2 
Stores,  for  salt  or  other 
corrosive  substances, 
near  a  common  wall 
or  wall  belonging  to 
a       neighbour,      how 

built 532  §  4 

Stray  Property,   owner- 
ship of 584,     594 

Streams,  owners  of  land 
bordering  on  running 
streams,  not  forming 
part  of  public  do- 
mains, may  make  use 
of,  vide  R.  S.  Q.  5535  503 
Subject:    Vide   British 

Subject. 
Sub-Lease,  lessee  has  a 
right    to,   in   the   ab- 
sence of  a  stipulation 
to  the  contrary   .    .    .    1638 
but  he  who  cultivates 
land  on  shares  cannot  1643 
Sub-lessee,  liability 
towards  principal  les- 
sor   1639 

privilege  of  principal 
lessor  on  effects  of    '.   1621 
Subrogate      Tutor,      in 
every  tutorship  there 

must  be  a 267 

principal  duties  of.    . 

267,     268 
causes  of    exemption, 
exclusion  and  remov- 
al of  271 

Subrogation,    is     either 
legal  or  conventional  1154 
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Subrogation. —  akts. 

definition  of  conven- 
tional,   and    when    it 

takes  place 1155 

legal  takes  place  by 
the  sole  operation  of 
law,  and  when  .  .  .  1156 
takes  effect  against 
sureties  as  well  as 
principal  debtors  .  .  1157 
persons  obtaining  sub- 
rogation in  the 
rights  of  a  principal 
creditor  may  exercise 
hia.  rights  of  prefer- 
ence   1986 

in  favor  of  heir  or 
universal  legatee  who 
pays    h  y  p  0  t  h  e  cary 

debts 740 

and  of  particular  leg- 
atee    741 

in  favor  of  a  co- 
debtor    who    pays  in 

full 1118 

in  favor  of  surety 
who  pays  the  debt.    , 

1950,  1951 
in    favor    of    insurer 
who  pays  a  loss  .    .   .  2584 

Subsequent  Purchasers, 
prescription  in  favor 
of .   .   .   .  2206,  2251  et  seq. 

Substances,  corrosive, 
stores  for,  near  com- 
mon wall,  how  built  532  §  4 

Substitutions,  are  either 
vulgar  or  fiduciary  .  925 
fiduciary  includes  vul- 
gar— meaning  of  the 
term  compendious  and 
of  the  term  substi- 
tution used  alone  .  .  926 
meaning      of       terms 


Substitutions.  arts. 
institute    and    substi- 
tute   927 

may     exist     although 
the  term  usufruct  be 
used    to    express    the 
right  of  the  institute     928 
how      they     may     be 

created 929 

when    revocable   and 
when  irrevocable,  and 
how  accepted  ....     930 
what  may  be  the  sub- 
ject of 931 

can  only  extend  to 
two  degrees,  exclus- 
ive of  the  institute  . 

389,     932 
rules   concerning  leg- 
acies in  general  gov- 
ern   933 

on    whom    a  testator 

may  impose 934 

donor  cannot  subse- 
quently create,  but  he 
may  reserve  the  right 
to  determine  the  pro- 
portion in  which  the 
substitutes  shall  re- 
ceive   935 

who  are    not  deemed 

to  be  included  in  .    .     936 

representation     does 

not  take  place  in   .    .     937 

registration  of   ,   938,  2108 

against     whom     want 

of,  may  be  invoked  . 

939,  942 
who  cannot  avail 
themse*lves  of  want  of  940 
registration  takes  the 
place  of  inscription, 
and  when  it  must  be 
effected  and  where.   .     941 
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who  are  bound  to  ef- 
fect registration  of  .     942 
declarations     of      in- 
vestment   of    moneys 

belonging  to 943 

institute  holds  as  pro- 
prietor   944 

when  he  must  obtain 

a  curator  to 945 

must  make  an  in- 
ventory within  three 

months 946 

powers  and  duties  of 

the  institute 947 

shares  in  joint  stock 
companies  belonging 
to,  how  sold  .....  351a 
in  case  of  sale  of 
property  subject  to, 
he  must  invest  pro- 
ceeds   948 

he    may    hypothecate 

the  property   ....     949 

eflFect  of  forced  sales 

in 950 

institute  cannot  com- 
pound as  to  ownership 
of  property  so  as  to 
bind  the  substitute  .  951 
grantor  may  allow 
alienation  of  property  952 
when  final  alienation 
of  property  may  take 

place 953 

wife  of  institute  has 
no  recourse  against 
property       for       her 

dower 954 

institute  may  be  com- 
pelled to  give  secur- 
ity      955 

substitute  may  dis- 
pose of  his  eventuail 
right 956 


Substitutions.  akts. 

if  he  dies  before  open- 
ing of  substitution,  he 
does      not      transmit 
right  to  his  heirs   .    .     957 
institutes     is     bound 
for  certain  repairs.    .     958 
effect     of     judgments 
against   institute    .    .     959 
institute  may  deliver 
over  property  before 
opening    of    substitu,- 
tion 960 

when  substitutions 
open 961 

how  substitute  takes 

property 962 

effect  of  a  pending 
condition  preventing 
the  substitution  open- 
ing  on   death   of  the 

institute 963 

alienation      of      sub- 
stituted property  dur- 
ing the  substitution.  963a 
legatee     charged     as 
trustee  to  deliver  over 
does  not  retain  prop- 
erty in  the  event  of 
the  lapse  of    the  ul- 
terior disposition    .    .     964 
how  institute  delivers 
over  the  property  .    .     965 
effect     of      confusion 
and  right  of  institute 
to  separation  of  prop- 
erty    966 

Vide  Prohibition  to 
Alienate. 

Successions,      definition 

of 596 

are  either  abintestate 

or    testamentary    .    .     597 

abintestate  are  either 


INDEX  TO    CIVIL   CODE. 


565 


Successions. —  arts. 
legitimate     or    irreg- 
ular   598 

in  law  a  succession 
forms  but  one  in- 
heritance   599 

iluties  or  taxes,   Vide 
references  in  note  to     599 
Of     the     openimj     of, 
where  a  succession  de- 
volves       600 

Of  the  opening  of, 
they  devolve  by  nat- 
ural   death     or    civil 

death 601,     602 

Of  the  opening  of, 
presumption  of  sur- 
vivorship of  heirs  in 
case  of  death  by  ac- 
cident     603,     605 

of  the  seizin  of  heirs 

606,     607 
qualities  Tequisite  to 
inherit  ....  608  to     613 
Different     orders     of, 
degrees    of     relation- 
ship in  collateral  and 
direct  lines    .    614  to     618 
of     r  e  p  r  e  sentation, 
what  it  is  and  when 
admitted  ...  619  to     624 
devolving  to  descend- 
ants    625 

devolving  to  ascend- 
ants  626  to     630 

of  collateral  succes- 
sions    631  to     635 

of  irregular  succes- 
sions    636  to     640 

Acceptance  of,  no  one 
is  bound  to  accept.    .     641 
Acccfptance  of,  may  be 
accepted    purely   and 
sirapdy,  or  under  ben- 


Successlons. —  arts. 

efit  of  inventory    .    . 

642,  660  et  seq. 
Acceptance  of,  how  ef- 
fected by  married 
women,  minors,  &c.  .  643 
Acceptance  of,  effect 
of,  reaches  back  to 
day  succession  de- 
volved    644 

Acceptance  of,  maybe 
either  express  or  tacit     645 
Acceptance     of,    what 
are  and  what  are  not 
acts   of  acceptance    . 

645  to  647 
Acceptance  of,  right 
of  heirs  of  the  person 
to  whom  a  succession 
has  devolved  to  ac- 
cept OT  reject  ....     648 

Acceptance    of,    effect 
of    their    not    accept- 
ing or  rejecting  .    .    .     649 
Acceptance    of,    when 
an     acceptance     may 
be  impugned   ....     650 
Acceptance     of,     how 
letters  of  verification 
are  obtained   ....   650a 
Renunciation  of,  a  per- 
son cannot    represent 
him  whose  succession 
he  has  renounced  .    .     624 
Renunciation      of,     is 
never    presumed    and 
is  effected  by  notarial 
act    OT     judicial    de- 
claration   651 

Renunciation    of,    ef- 
fects of.    .    .    .    .  652,     653 
Renunciation    of,    no 
one   can    take   as  re- 
presentative    of     an 
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heir     who      has     re- 
nounced   654 

Renunciation  of,  cred- 
itors may  procure  re- 
scission of 655 

Renunciation  of,  heir 
may  always  effect.    .     656 
Renunciation  of,  when 
heir       may       resume 

after 657 

Renunciation     of,     of 
living     persons     only 
valid    when    by  mar- 
riage contract.    ,    .    .     658 
Renunciation   of,   heir 
who  has  abstracted  or 
concealed        property 
cannot  effect   ....     659 
Benefit    of    inventory, 
how  obtained  ....     660 
Benefit    of    inventory, 
judgment       granting, 
must  be  registered    .     661 
Benefit    of    inventory, 
entails  making  of  in- 
ventory   662 

Benefit  of  inventory, 
and  giving  of  secur- 
ity, if  demanded  .  .  663 
Benefit  of  inventory, 
delays  for  making  in- 
ventory and  delibera- 
tion   664 

Benefit  of  inventory, 
perishable  goods  may 

be  sold 665 

Benefit  of  inventory, 
privilege  of  heir  dur- 
ing delays 666 

Benefit    of    inventory, 
heir       may      demand 
further  delay,  if  sued     667 
Benefit    of    inventory, 


Successions. —  arts. 

coats  of  suit,  by  whom 

borne 668 

Benefit  of  inventory, 
after  expiry  of  all 
these  delays,  heir  may 
still  become  benefi- 
ciary heir 669 

Benefit  .  of    inventory, 
fraud  or  concealment 
involves  forfeiture  of     670 
Benefit    of    inventory, 
effects  of  obtaining  .     671 
Benefit    of    inventory, 
administration  of  be- 
neficiary heir  .  672  to     676 
Benefit    of    inventory, 
beneficiary   heir   may 
always  renounce.    .    .     677 
Benefit    of    inventory, 
and,  by  consent,  ren- 
der an    amicable    ac- 
count   678 

Benefit  of  inventory, 
how  beneficiary  heir 
is  discharged,  and  ef- 
fect of 679,     680 

Benefit    of    inventory, 
expenses  of  seals  and 
inventory  are  charged 
to  the  succession   .    .     681 
Benefit    of    inventory, 
form    of    account    he 
must   render    ....     682 
Benefit    of    inventory, 
Vide       Heir      Bene- 
ficiary. 
Tacant,  when  they  are 

deemed  so 684 

Tacaytt,      curator      is 

named  to 685 

Vacant,      duties      of 

curator 686 

Vacant,  heir  and  leg- 
atee  appearing  later, 
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may  cause    the  cura- 
torship     to      be      set 

aside 687 

Vacant,  curators  ad- 
minister and  account 
in  the  same  way  as 
beneficiary  heirs  .  .  688 
Partition  and  Re- 
turns :  Vide  Parti- 
tion, Returns  .    .    . 

689  et  seq. 
rayment  of  debts   of, 
by    whom     and    how 

paid 735  to     739 

Payment  of  debts  of, 
payment  of  hypothec- 
ary debts  .  .  740  to  742 
Payment  of  debts  of, 
rights  of  creditors  to 
separation  of  prop- 
erty    743  to     746 

effect  of  partition  and 

of    the    warranty    of 

of  shares  .    .    .  746  et  seq. 

rescission    in   matters 

of  partition .    .   751  et  seq. 

sale  of  rights  :    Tide 

SiALE 1579  et  seq. 

Sufferance,  acts  of,  can- 
not be  foundation  of 
either  possession  or 
prescription  .....   2196 

Suits  at  Law,   security 
must  be  given  by  cer- 
tain persons  in   .    .    .       29 
may    be    brought    at 
elected   domicile    .     .       85 
how  corporations  are 

described  in 357 

cannot  be  brought 
against  corporations 
for  assault,  battery 
01  other  violence  .    .     365 


Suits  at  Law. —  abts. 

interrupt        prescrip- 
tion    2224  to  2226 

Sunday,  is  a  holiday  17  $  14 

Superstructures^  in  com- 
mon walls,  regula- 
tions  concerning    .    .     515 

Supplement,  delivery  of, 
to  the  plaintiff  in  ac- 
tion of  rescission  of 
partition    arrests    its 

progress 753 

of  price,  action  for  . 

1501  et  seq. 

Suppletory  Oath:  Tide 
Oath    put   officially. 

1254  et  seq. 

Suppliers,  of  provisions, 
have  a  privilege.    .    .  2006 

Surety,  express  release 
granted  to  principal 
debtor  discharges  his 
surety  —  effect  of 
granting  discharge  to 

surety 1185 

consideration       given 
by  surety  for  bis  re- 
lease  is   not   imputed 
in  discharge  of  prin- 
cipal debtor    ....   1186 
effect  of  confusion    .   1199 
is  only  bound  to  pay 
on    failure   of    debtor 
to  do  so  .    .    .    .  1931,  1941 
for  public  officers  .    .  1954 
Tide  Suretyship. 

Suretyship,  definition  of  1929 
is  either  conventional, 
legal  or  judicial  .   .   .   1930 
can    only    be  for  the 
fulfilment  of    a  valid 

obligation 1931 

cannot    be  more    one- 
rous    than    principal 
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Suretyship. —  arts. 

obligation,  and  effect 
of  it  being  so  ...   .   1932 
may  take  place  with- 
out consent  or  know- 
ledge     of      principal 

debtor 1934 

is  not    presumed    but 
must  be  expressed  .   .   1935 
extends       to       accesr 

sories 1936 

given  for  lease,  does 
not     extend    to   tacit 
reconduction    ....   1611 
obligation    of,  passes 
to  heirs  of  surety  .    .   1937 
debtor  bound  to  fur- 
nish    sureties,     must 
offer  one' with  certain 
qualifications   ....   1938 
how  solvency  of  sure- 
ty is  estimated   .    .    .   1939 
effect   of    surety    be- 
cojning  insolvent    .    .   1940 
Effect       of,      between 
creditor  and  surety. 
surety  only  liable  on 
default  of  debtor  who 
must      previously    be 
discussed    .    .    .  'l931,  1941 
but  surety    must   de- 
mand discussion.    .    ,  1942 
and      must     indicate 
property  and  advance 

money  for 1943 

effect  of  his  so  doing  1944 
when  several  persons 
became     sureties    for 
same     debt,    each    is 
bound  for  the  whole 

debt 1945 

but  may  require  cred- 
itor to  divide  his  ac- 
tion    1946 


Suretyship. —  arts. 

effect  of  creditor 
voluntarily     dividing 

his  action 1947 

what  exceptions  sure- 
ty may  set  up  against 

creditor 1958 

Effect       of,      between 
debtor  and  surety. 
what     surety     bound 
with  consent  of  deb- 
tor may  recover  from 

the  debtor 1948 

and  what  surety 
bound  without  the 
consent  of  the  debtor 

can  recover 1949 

surety  who  pays  is 
subrogated    in    rights 

of  creditor 1950 

and  in  case  of  sev- 
eral principal  debtors 
bound  jointly  and 
severally,  he  can  re- 
cover all  that  he  has 
paid     from     each     of 

them 1951 

effect  of  not  notify- 
ing principal  debtor 
of  fact  of  payment  .  1952 
when  surety  may  pro- 
ceed against  debtor 
before  paying.  .  .  .  1953 
Effect       of,      between 

co-sureties 1955 

Extinction    of,    arises 
from  same    causes  as 
other  obligations   .    .   1956 
when    confusion  does 

not  effect 1957 

what  exceptions  sure- 
ty may  set  up  against 

creditor 1958 

arises  when  surety, 
by    the    act    of    the 
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Suretyship. —  arts. 
creditor,  can  no  long- 
er   be    subrogated  in 
his  rights  and  privil- 
eges   1959 

aJso  when  creditor  ac<- 
cepts        any       object 
whatever  in  payment 
of  the  principal  debt  1960 
delay  given  by  cred- 
itor    to     the     debtor 
does  not  effect   .    .    .   1961 
legal     and      judicial, 
qualifications  for   .    .   1962 
pledge    may    be    sub- 

stitvted  for 1963 

judicial     surety     can- 
not   claim    benefit  of 

discussion 1964 

nor  can  the  surety  of 

a  judicial  surety    .    .   1965 

Surrender,  by  holder  of 


Surrender. —  abts. 

hypothecated     p  r  d  p- 

erty 2075 

of  original  title  to 
one  of  joint  and  sev- 
eral debtors  is  avail- 
able in  favor  of  his 
co-debtors 1183 

Survivorship,  rights  of, 
effect  of  separation 
from  bed  and    board 

on 208 

dower  is  a  right  of  .   1438 
presumption    of, 
amongst    several   per- 
sons     perishing      by 
same  accident  603  to     605 

Suspensive,  condition,  a 
sale  on  trial  is  deem- 
ed to  be  made  under 

a 1475 

conditions  in  obliga- 
tions.   .    .   1079,  1087,  1089 


Tacit  Renewal,   emphy- 
teusis  is   not   subject 

to 579 

of      lease,     when     it 

takes  place 1609 

persons  holding  real 
estate  by  sufferance 
are  liable  to  rules  re- 
lating to 1608 

when  notice  has  been 

given    to    the  lessee, 

he  cannot  claim,    .    .   1610 

surety    is  not    bound 

for 1611 

Taxes,   usufructuary    is 

liable  for 471 

on  successions.  Vide 
note  on  art 599 


Taxes. — 

privilege      upon      im- 
moveables  for    .    .    . 

2009  $  5,  2011 
prescription    of.     See 
cases  noted  at  .  2242,  2250 
seals  for,  how    regis- 
tered  .    .    .   2161i  to  2161? 

Teachers:  Vide  School- 
masters. 

Tenant:  Tide  Lessee. 

Tender,  when   and  how 
made,  and  effect  of  .   1162 
what  is  necessary  to 
the  validity  of  .    .    .  1163 
when  notification  has 
the  effect  of   ...    .  1164 
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Tender. —  arts. 
of  a  thing  deliver- 
able in  the  spot 
where  it  is,  or  of  a 
thing  difficult  to 
transport,  how  effect- 
ed   1165 

may  be  withdrawn 
as   long  as  it  is  not 

accepted 1166 

but  not    after    Court 

has  declared  it  valid  1167 

Term,  obligations  with 
a:  Tide  Obligations 
icith  a  term. 

Testamentary  Execu- 
tors: Tklc  Executors. 

Testator,  except  by 
marriage  contract, 
cannot  forego  his 
right  to  dispose  of 
his  property  by  will.  898 
may  name  one  or 
more  testamentary 
executors  and  modify 
their  legal  obligations 

905  et  seq. 
may  impose  a  substi- 
tution upon  the  donee 
or    legatee    whom    he 

benefits 934 

Vide  E^xectjtors, 
Wills,  ISubstitu- 
tions,  Trustees. 

Testimony,  what  proof 
may  be  made  by  .  .  1233 
cannot  be  received 
to  contradict  or  vary 
the  terms  of  a  valid 
written  instrument  .  1234 
in  commercial  matters 

over  $50 1235 

in  cases  under  $50 
when  admissible.    .    .  1236 


Testimony. —  arts. 

in  cases  over  .$50 
when   admissible    .    .   1237 

Texts,  difference  be- 
tween English  and 
[French  in  articles  of 
the  iCode,  how  inter- 
preted   2615 

Thief,  or  his  heirs  and 
successors  cannot  pre- 
scribe   2198 

but  acquirers  in  good 
faith,  from  thief,  can  _ 
prescribe 2266 

Things  found,  owner- 
ship of.  584.  586.  .589  et  seq. 

Things  unclaimed,  in 
hands  of  wharfingers 
and  others 594 

Things,  distinction  of: 
Tide  Immoveables, 
Moveables,  Prop- 
erty    374  et  seq. 

Third  Parties,  effect  of 
contracts  icith  regard 
to. 

a  party  can  contract 
that  another  shall 
perform  an  obliga- 
tion   1028 

when  he  may  stip- 
ulate  for  the  benefit 

of 1029 

creditors  may  im- 
peach acts  of  their 
debtors  in  fraud  of 
their  rights  :  Tide 
Creditors  .  .  1032  et  seq. 
compensation  does 
not  take  place  to 
prejudice  of  rights  of  1196 
nor  can  the  omission 
to  set  up  compensa- 
tion be  rectified  at 
the  expense  of   .    .    .   1197 
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Third  Parties. —  arts. 

lessor  is  not  bound 
to  warrant  lessee 
against  acts  of  .  .  .  1616 
usufructuary  must 
notify  owner  of  en- 
croachments by  .  .  .  476 
trustees  are  not  re- 
sponsible towards.    .    981i 

Third  Persons,  obliga- 
tions of  mandatary 
towards  .  .  .  1715  et  seq. 
dissolution  of  part- 
nership affects  rights 
of- 1900 

Tilling,  owner  of  prop- 
erty enjoys  fruits, 
subject  to  obligation 
of  restoring  cost  of  .  410 
«osts  of,  are  privileg- 
ed    2009  §  4,  2010 

Time,  for  prescription, 
how  reckoned  ....  2240 
when  it  runs  in  case 
of  violence  and  fear 
and  with  regard  to 
interdicts 2258 

Tithes,   carry    a  privil- 
ege on  moveables  1994  §  2 
on  what  crops.    .    .    .   1997 
right     to,    is     impre- 
scriptible, but  arrears 
of,    can    only    be   de- 
manded for  one  year.   2219 
must  be  paid  at  rec- 
tor's residence   .    .    .   2219 

Titles,  to  whom  deliver- 
ed in  cases  of  parti- 
tions of  successions  .  711 
help  to  establish  de- 
fects of  possession  .  2244 
prescription  under 
tran^atory  :  Vide 
Prescription  2251  et  seq. 


Titles. —  ARTS, 

no    servitude   can    be 
established  without  a     549 
acts  of  recognition  do 
not     make    proof    of 

primordial 1213 

Tide  Renewal 
Deed. 

Tow  Path,  is  a  servi- 
tude established  for 
public  utility  ....  507 
obligation  of  owner 
of  alluvion  conti- 
guous to  rivers,  to 
leave  a 420 

Trader,  a  wife  may  be 

a  public 179 

a  minor  is  reputed  of 
full  age  when  en- 
gaged as  a 323 

Tradition:     Vide    Del- 
ivery. 

Transaction,  what  is  the 

contract  of 1918 

who  can  enter  into  it  1919 
a  tutor  cannot,  unless 

authorized 307 

has  the   authority  of 
res  adjudicata.   .   .    .  1920 
error  of  law  is  not  a 
ground   for   annulling  1921 
when  the  nullity  of  a 
title  is  a  ground  for 

annulling 1922 

upon   a  fa'lse  writing 

is  null  ........   1923 

upon  a  suit  terminat- 
ed by  an  unappeal- 
able      judgment       is 

null 1924 

when  subsequent  dis- 
covery of  documents 
is  a  cause  for  annul- 
ling.  1925 
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Transaction. —  arts. 

errors  of  calculation 
in,  may  be  reformed  1926 
power  of  attorneys  to 
efifect.  See  certain  of 
the  cases  noted  at.  .  1732 
Transfer,  Of  debts  : 
Sale  of  Debts    .    . 

1570  et  seq. 
Of  ships:  Tide  Mer- 
chant Shipping   .    . 

2350  et  seq. 
Of     bills    of     lading: 
Tide  Affreightment. 

2421   et  seq. 
Of  policies  of   Insur- 
ance: Tide  Insurance 

2482  et  seq. 
Of     bottomry    bonds: 
Tide     Loans      upon 

BOTTOMRY     AND     RES- 
PONDENTIA     2612 

Treasure  Found,  owner- 
ship of 586 

usufructuary    has    no 
right  over 461 

Trees,  regulations  re- 
garding those  grow- 
ing near  to  lines  of 
separation  of  neigh- 
bouring properties.    , 

528  to     531 
rights  of  usufructuary 
with   regard   to   trees 
growing  on  land  sub- 
ject to  the  usufruct  . 

455,     456 

Trespassers,  lessor  is 
not  obliged  to  war- 
rant lessee  against 
disturbance  by  mere.   1616 

Trial,  sale  of  a  thing 
upon  trial  is  presum- 
ed to  be  made  under 


Trial. — 

a    suspensive 


condi- 


tion 


1475 


Trustees,  testator  may 
name  fiduciary  trus- 
tees    869 

cannot    become    buy- 
ers   of     property    in 

their  charge 1484 

may     be     named     by 
'donor  or  testator  .    .   981a 
how    they    are  seized 
of  the  property  .    .    .  981b 
how  they  may  be  re- 
placed    981c 

when  they  may  be  re- 
moved    981d 

powers     of,     do     not 
pass  to  heirs  ....  981e 
majority  may  act  .    .  981f 
act  gratuitously.    .    .   981g 
are  obliged  to  execute 
trust  they  accept  .    .   981h 
are      not      personally 
liable     towards   third 

parties 981i 

how    they    administer 
the  property.    .   981  j,  981k 
must    render    an    ac- 
count   9811 

are   jointly    and    sev- 
erally bound   ....   981m 
are  liable  to  coercive 
imprisonment  ....  981n 
investment  of  moneys 
by 981o  et  seq. 

Tutors,  are  appointed 
to  children  of  ab- 
sentee    114 

when   more  than   one 
may  be  appointed  to 

a  minor 264 

when    their    adminis- 
tration begins    .    .    .     265 
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Tutors. —  ARTS. 

VMc  Subrogate 
Tutor. 

no   one    is  bound    to 
become,  unQess  called 
to  family  council   .    .      272 
nor    if    any    relative 
of  minor  be  eligible.     273 
nor  if  he  be  70  years 

of  age 274 

nor  if  he  suffer  from 
serious  and    habitual 

infirmity 275 

nor  if  he  holds  two 
tutorships  already.  .  276 
^or  if  he  have  five 
legitimate  children  .  277 
but  birth  of  children 
during  tutorship  does 
not  justify  abandon- 
ment    278 

when    he  must    state 
his    grounds    of     ex- 
emption  ....   279,     280 
decision       of       Court 
thereon  is  appealable     281 
who  cannot  be  tutors 

36,  282 
certain  hospitals  are 
tutors  by  law.  Tide 
R.  S.  Q.  5504. 
mothers  or  grand- 
mothers who  re-mar- 
ry,   are     aeprived    of 

^  office 283 

condemnation  to  in- 
famous     punishment, 

effect  of 284 

who  are  excluded  from 

being 285 

how  actions  are 
brought  for  the  re- 
moval of 286 

removal   requires   ad- 


Tutors. —  ARTS. 
vice  of  family  coun- 
cil       287 

what  judgment  of  re- 
moval must  contain   .      288 

retains  management 
during  litigation  un- 
less   Court    otherwise 

orders 281,     289 

Administra  tion     of, 
general  rules  ....     290 
Administra  tion     of, 
must  make  oath.    .    .     291 
Administra  tion     of, 
must  make  inventory     292 
Administra  tion     of, 
must    sell    moveables 
by  public  auction  .    .     293 
Administra  tion     of, 
must    invest    moneys 
proceeds  of  sale.    .    .     294 
Administra  tion     of, 
also    excess    of    reve- 
nues over  expenses   .     295 
Administra  tion     of, 
in   default  of    which, 
he  owes  interest    .    .     296 
Administra  tion     of, 
as  also  upon  interest, 
when  he  fails  to   in- 
vest it 1078  $  3 

Administra  tion  of, 
when  they  may  bor- 
row money  or  alien- 
ate or  hypothecate 
immoveables  or  trans- 
fer shares  .  .  .  297,  298 
Administra  tion  of, 
exception  in  cases  of 

licitation 300 

Administration  of, 
how  can  accept  or  re- 
nounce   successions    . 

301,     302 
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Tutors. —  ABTS. 

Administra  t  ion     of, 

aud  legacies 867 

Administration  of. 
and  gifts  ....  303,  789 
Administrn  t  ion  of, 
can  bring  actions  be- 
longing to  the  minor  304 
Adm inistra  t  i  on  of, 
cannot  demand  de- 
finitive   partition    of 

property 305 

Administra  tion  of, 
cannot  appeal  without 
authorization  ....  306 
Administration  of, 
cannot  transact  with- 
out authorization  .  ,  307 
Account  of,  due  when 
administration  ter- 
minated   .... 


Account  of,  may  also 
be  required  to  ac- 
count summarily  .  . 
Account  of,  definitive 
account,  how  render- 
ed  .    . 

Account  of,  must  be 
accompanied   by 

vouchers   

Account  of,  contesta- 
tions of,  how  adjudi- 
cated upon 

Account  of,  interest 
on  balance  of  ...  . 
Account  of,  actions  in 
rectification  of  ac- 
counts are  prescribed 
by  ten  years  .... 
are  responsible  for 
damages  caused  by 
fault  of  their  pupils  . 
investment  of  money 
by 981o  et 


308 

309 
310 
311 

312  j 

313  I 


2258 

1054 
seq. 


Tutors.—  ABTS. 

ad  hoc,  when  appoint- 
ed   269 

Tutorships,    all   are   da- 
tive    and     are     con- 
ferred   on    advice  of 
family  council    .    .    .      249 
who    may    convoke  a 
family  council.    .    .    .      250 
who  should  be  called 
to  attend.    .    .    .   251,     253 
persons  related  or  al- 
lied,   may     attend 
though  not  called  .    .     254 
judge      or     prothono- 
tary  calls  before  him 
proper  persons    .    .    .     255 
or   he  may   authorize 
other  competent   per- 
son     to      hold     such 
family  council    .    .    .     256 
or  a  notary  may  call 

it  himself 257 

but     only    when     re- 
quested to  do  so  by 
competent  person   .    .     258 
in     default    of     rela- 
tives, friends  may  be 

admitted 259 

notary    draws    up  an 

act 260 

proceedings  of  family 
councils  are  reported 

to  Court  

Court,  judge    or    pro 
thon  otary      ihomolog 
ates  or  rejects  them 
commencement  of  . 
is    a   personal    office 
and  does  not  pass  to 

heirs 266 

causes    which    exempt 
from:  Tide  Tutors   . 

272  et  seq. 


261 


262 
265 
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Tutors. —  ARTS. 

incapacity,     exclusion 
or  removal  from.    ,    . 

282  et  seq. 


Tutors.—  ARTS. 

account       of  :       Vide 
TT7T0RS  ....  308  et  aeq. 
Uoio   it    ceases:    Tide 
Emancipation  314  et  saq. 


u 


Under  -  Tenant  :  Tide 
Suh-Lkssee  .    .    1621,  1639 

Undivided  Ownership, 
no  one  can  be  com- 
pelled to  remain  in   .     689 

Undivided  Share,  how 
far  a  hypothec  can 
exist  on,  of  an  im- 
moveable   2021 

and  in  returns  in  suc- 
cessions   731 

Undue       Inbuence,     in 
gifts  inter  vivos.    .    ,     769 
in    testamentary     dis- 
positions    839 

Unequal  Shares,  stipul- 
ated in  marriage  co- 
venants.   .   .    .  1406  et  seq. 

United  Kingdom,  mean- 
ing of  the  words.    .   17  $  7 

Unlawful,  considera- 
tion,   contracts    made 
for  an,  have  no  effect     989 
when    consideration  is 
unlawful 990 

Unseizable,  when  stipul- 
ation that  a- life  rent 
shall  be  unseizable  is 

valid 1911 

compensation  does 
not  take  place  in  re- 
gard to  a  debt  which 
has  for  object  an  un- 
seizable alimentary 
provision 1190 


Unworthiness,  a  cause 
of  exclusion  from  suc- 
cession    610 

a  person  so  excluded 
must  return  fruits  .   .     612 
a  cause  of  revocation 

of  gifts 813 

a  cause  of  revocation 

of  wills  and  legacies     893 

of  the  words   .    .    .   17  $  6 

Upper  Canada,  meaning 

Usage,  contract  of 
pawning  is  subject  to 
usages   of   commerce.   1978 

Use  and  Habitation,  de- 
finition of  right  of 
use   and   of   right    of 

habitation 487 

how  established  and 
how  they  cease  .  .  .  488 
require  the  giving  of 
security  and  making 
of  statements  and  in- 
ventories   489 

right    must    be  exer- 
cised as  by  a  prudent 
administrator   ....     490 
rights  of  are  govern- 
ed by    title    creating 

them 491,     492 

the  use  of  land  en- 
titles user  to  so  much 
of  the  fruits  as  his 
family  require   .    .    .     493 
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Use  and  Habitation. —  abts. 

user  can  neither  sub- 
let or  assign  ....  494 
how  costs  of  cultiva- 
tion are  borne  .  .  .  498 
privileges  of  the  pos- 
sessor of  a  right  of 
habitation    .    .    .   493,     49G 

Usufruct,    what    is    the 

right  of 443 

how  established  .  .  .  444 
may  be  pure  or  con- 
ditional and  may 
commence  at  once  or 
from  a  certain  day  .  445 
may  be  established 
on  moveables  or  im- 
moveables   446 

riights      of      usufruc- 
tuary: Vide  TJSTJFKUC- 
TUARY  ....  447  et  seq. 
how  it  ends,  in  gen- 
eral   479 

ceases  by  abuse  of 
usufructuary,  but 
creditors  of  usufruc- 
tuary may  intervene.  480 
granted  without  term 
to  a  corporation,  only 
lasts  thirty  years  .  .  481 
granted  until  a  third 
party  reaches  a  fixed 
age,  continues  until 
such  time,  although 
he  die  before  ....  482 
sale  of  thing  subject 
to  usufruct  does  not 
affect  rights  of  usu- 
fructuary   483 

if  part  of    thing  sub- 
ject  to    perish,   right 
exists  on  remainder  .     485 
if  it  be  on  a  building 
■which     is    destroyed, 


Usufruct. —  ABTS, 

usufruct  cannot  enjoy 
materials,   but    if  on 
property     of      which 
building  was  part,  he 
enjoys     both    ground* 
and  materials  ....     486 
Tide   Usufructuary. 
Usufructuary,        obliga- 
tions of,    must    make 
an  inventory   ....     463 
ohligations      of,     and 
give  security  ....     464 
obligations    of,    effect 
of  not  doing  so.  465,     466 
obligations    of,    effect 
of  delaying  to  do  so.     467 
obligations    of,    what 
repairs  he  is  liable  for 

468,     469 
obligations      of,     not 
obliged  to  rebuild.    .     470 
obligations       of,       is 
liable     for     ordinary 

charges 471 

obligations    of,  liabil- 
ity for  legacies,  pen- 
sions and  life  rents  .     472 
obligations      of,      for 
hereditary   debts    .    .     473 
obligations  of,  how  he 
contributes     to    pay- 
ment of  debts    .    .    .     474 
obligations  of,    liabil- 
ity for  costs  of  suits     475 
obligations  of,  duty  in 
case      of       encroach- 
ments by    third  par- 
ties   476 

obligations  of,  not 
obliged  to  replace  an 
animal  dying  ....  477 
obligations  of,  liabil- 
ity in  case  of  a  herd 
or  flock  dying.    .    .    .     478 
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Usufructuary. —  arts. 

R'njhts  of,  enjoys  nat- 
ural and  civil  fruits.     447 
Rights  of,    what    are 
natural  fruits  ....      448 
Rights  of,    what    are 

civil  fruits 449 

Rights  nf,  what  nat- 
tural  and  industrial 
fruits  belong  to  usu- 
fructuary and  pro- 
prietor   450 

Rights  of,  civil  fruits 
are  acquired    day  by 

day 4.'51 

Rigi:s  of,  in  regard  to 
goods  which  are  con- 
sumed by  use  ....     4,52 
Rights  of,  in  regard  to 

life  rents 4.53 

Rights  of,  in  regur^  to 
goods      which      dete- 
riorate by  use  ....      454 
Rights  of,  in  regard  to 
trees  growing  on  land 


Usufructuary. —  arts. 

subject  to  usufruct   . 

455,     456 
Rights  of,  he  may  sell 
or  lease  his  rights    •     457 
Rights  of,   enjoys    al- 
luvion to  land    .    .    .     458 
Rights  of,  and  rights 
of  servitude  and  pas- 
sage   459 

Rights  of,  in  regard  to 
minors  and  quarries  .  460 
Rights  of,  in  regard  to 
treasure  found  .  .  .  461 
Rights  of,  cannot 
claim  indemnity  for 
improvements,  but 
may  remove  orna- 
ments he  has  placed  .     462 

Utensils,  necessary  for 
manufactories,  placed 
on  real  property  for  a 
permanency,  are  im- 
moveable by  destina- 
tion       379 


V 


Vacant  Estates,  belong 
to  the  Crown   ....     401 

Vacant       Successions  : 

TMe  SrccEssioxs  va- 
cant      684  et  seq. 

Vendor:  Tide  Seller. 

Vessels,  carriage  of  pas- 
sengers  in     merchant 
vessels  ....  2461  et  seq. 
Tide  Ships  and  Mer- 
chant Shipping. 

Viable,  infants  who  are 
born   not,   are    incap- 
able of  inheriting.    .     608 
19 


View,  on  the  property 
of  neighbour,  win- 
dows and  openings  in 
common  walls  pro- 
hibited    .533 

how  built  in  walls  ad- 
joining      neighbour's 

land 534,     535 

overlooking      directly 
fenced     or    unfenced 
land  of  another.    .    ,     536 
oblique  views  or  side 

openings 537 

how      distances      are 
reckoned 538 
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AKTS. 

Violence,  a  cause  of  nul- 
lity in  contracts  : 
Tide  Fear  .  ,  994  et  eeq. 
action  for  rescission 
of  contracts  for,  pre- 
scribed by  ten  years 
from  flay  it  ceased   .   2258 

Vis  Major:    Tide    For- 
TriTors  Event   .   17  §  24 


ARTS. 

Voluntary  Administra- 
tion: Tide  Negotio- 
RUM  Gestio  .   1043  et  seq. 

Vows  Religious,  disabil- 
ities arising  from  .    .        34 
registers   for   keeping       76 

Voyageurs,  engagement 
of.  Tide  R.  S.  Q.  5627 
et  seq. 


w 


Wager:  Tide  Gaming 
Contracts   ,    .   1927,  1928 

Wages,  minor  of  14  may 
sue  for  up  to  $50  .    .     304 
oath  of  master  in  re- 
gard to 1669 

privilege  upon  move- 
ables for 1994  $  9 

for  what  period  priv- 
ilege exists 2006 

privilege      upon     im- 
moveables for   .    .    .     2009 
prescription  of.   2261,  2262 
when     workman    may 
claim  wages  although 

'  thing  on  which  he  has 
worked  be  lost  before 

delivery 1686 

of  seamen,  how  action 
may  be  brought  for   .   2405 
when  prescription  for, 
begins  to  run   ....   2406 
bottomry  and  respon- 
dentia loans  may  not 
be  effected   on    .    .    .   2600 
Tide  "Workmen. 

Walls:  Tide  Cosbion 
Property,  Servi- 
TrDES   .    .    .    .  510  et  seq. 


Warranty,  resulting 
from  partition  of  suc- 
cessions .  .  .  748  to  750 
Of  vendor,  is  either 
legal  or  conventional 
and  is  against  evic- 
tion and  latent  de- 
fects   1506 

Of  vendor,  legal,  is 
implied  by  law  with- 
out stipulation  .  .  .  1507 
Of  vendor,  against 
eviction  and  encum- 
brances   1508 

Of  vendor,  against  his , 
personal  acts  ....   1509 
Of    vendor,    effect    of 
stipulation     excluding 

warranty 1510 

Of  vendor,  rights  of 
buyer  and  obligation 
of  vendor  in  case  of 
eviction  .  .  .  1511  to  1516 
Of  vendor,  effect  of 
partial   eviction.    .    . 

1517,  1518 
Of    vendor,    effect    of 
undisclosed    servitude  1519 
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Warranty. —  arts. 
Of  vendor,  when  war- 
ranty ceases   ....   1520 
Of  vendor,  when  buy- 
er  may   enforce   war- 
ranty without  obtain- 
ing judgment   ....   1521 
Of  vendor,  for  latent 
defects.    .  1522,  1524,  1529 
Of    vendor,    does    not 
exist  for  apparent  de- 
fects    1523 

Of  ven<1or,  latent  de- 
fects in  one  of  sev- 
eral things  bought 
togetlier  .  .  .  1525,  1526 
Of  vendor,  effect  of 
seller's  know^ledge  or 
want  of  knowledge  of 
existence  of  latent  de- 
fects       1527,  1528 

Of   vendor,   when    ac- 
tion must  be  brought  1530 
Of     vendor,    in    sales 
under    execution    .     .   1531 
Of    vendor,  of  the  ex- 
istence of  a  debt  sold  1576 
Of   vendor,  of  solven- 
cy of  debtor   ....   1577 
Of  vendor,  in  sales  of 
rights    of   succession.   1579 

Warehouse  Keepers, 
sale  of  goods  by    .    .     594 

Warehouse  Receipts,  are 
docuinents  of  titles   .   1745 

Warrens,  ownership  of 
rabbits  going  into  an- 
other  person's    .    .    .     428 

Waste  :       Tide     Dete- 

KIORuVTION. 

Water,   servitudes   with 
regard  to  .    .    .  501  et  seq. 
Tide  Rivers,  Stre^vms, 
Springs. 


ARTS. 

Water  Courses,  right  of 
improving,  Tide 
Streams, 

Water  Mills,  when 
•deemed   immoveable  .     377 

Way,  Right  of,  when  a 
proprietor  of  enclosed 
land  may  claim  on 
that  of  his  neighbour  540 
Right  of,  where  it 
must  be  had  .  .  541,  542 
Right  of,  when  neces- 
sity for,  arises  from  a 

partition 543 

Right  of,  ceases  with 

the  necessity  for  it   .     544 

Wells,  regulations  con- 
cerning construction 
of 532  $  3 

Wharfingers,  sale  of 
goods  by 594 

Widow,  is  entitled  to 
tutorship  of  her  chil- 
dren    282 

re-marrying  is  depriv- 
ed of  tutorship  ...  283 
owes  no  rent  for  oc- 
cupation of  house 
during  delays  for  de- 
liberation as  to  ac- 
ceptance of  commun- 
ity   1352 

mourning  of,  is  charg- 
ed to  heirs  of  hus- 
band   1368 

Wife,    owes     obedience 
to  her  husband   .    .    .      174 
is  obliged  to  live  with 

him 175 

cannot  appear  in  judi- 
cial proceedings  with- 
out  his   authorization     176 
nor     give,     accept, 
alienate  or  dispose  of 
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Wife. —  ARTS, 
property  or  enter  into 
contracts  ....  177,     763 
want     of      such     au-  » 
thorization,        consti- 
tutes a  nullity    .    .    .      183 
she  cannot  bind  her- 
self    or     community, 
even    to    release    her 
husband  from  prison, 
■without    judicial    au- 
thorization    1297 

when  judge's  au- 
thor i  z  a  tion  takes 
place  of  husband's    . 

178,  180,  1296,  1297 
who  is  a  public 
trader,  may  bind  her- 
self for  the  purposes 
of  her  commerce  179,  1296 
general  authorization, 
are  only  valid  as  re- 
gards   a/dministration. 

181,  1422,  1424 

m.ay  be  authorized  by 
her  minor  husband.    .     182 
may      make     a     will 
without     husband's 
authorization   ....      184 
may     be    curatrix    to 
her  hu^aml  .    .  336o,     342 
cannot      accept     gifts 
without         husband's 
authorization.    .    177,     763 
consent    requisite    to 
accept  or  continue  in 
office  of  testamentary 

executress 906 

cannot  bind  herself 
save  as  common  in 
property  .  .  .  1301,  1374 
regulations  concern- 
ing dower  of:  Tide 
Dower,  Dowry. 


Wife. —  arts. 

may     demand    regis- 
tration  ........  2087 

registration  of  rights 
of:     Tide    Kegistra- 

TioN 2113  et  seq. 

Tide  Consorts,  Com- 
munity, Husband. 
Separate  as  to  prop- 
erty, must  contribute 
to  house-hold  ex- 
penses    1317 

Separate  as  to  prop- 
erty, may  administer 
her  property  alone    . 

177,  1318 
Separate  as  to  prop- 
erty, but  cannot  alien- 
ate her  immoveables, 
without  husband 's  or 
judicial   authorization 

1318,  1424 
Separate  as  to  prop- 
erty, cannot  appear  in 
judicial  proceedings  .  176 
Tide  Separation 
from  bed  and  board, 
insurance  for  benefit 
of:  Tide  K.  S.  Q.  5580 
et  seq 1265 

Wills,   a   means   of  dis- 
posing of   property    .      754 
what  are  —  they  can- 
not    be    accepted    in 
testator's  life  time   .     756 
may  be  conditional — 
effect    of     Impossible 
or  immoral  conditions     760 
Capacity    to  give  and 
receive      by,     general 

rules 759,     831 

married    women   may 

make 184,       83 

but  minors  cannot.    .     833 
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Wills. —  ARTS. 

nor  can  tutors,  either 
alone  or  jointly  with 
them 834 

nor  can  interdicted 
persons  or  their  cura- 
tors   834 

of  prodigals,  and  per- 
sons to  whom  judicial 
advisers     have     been 

given 834 

at  what  time  the  cap- 
acity   of    testator   is 

considered 835 

powe»  of  corporations 
and  persons  in  mort- 
main   to    receive    by 

will ".     836 

fiduciary  trustees  may 
be  named  in    ...    .     869 
minors  and  interdicts 
may  receive  by  .    .    .     837 
at  what  time  the  cap- 
acity   to     receive    is 

considered 838 

presumptions  of  un- 
due influence  in  re- 
gard to  priests,  phy- 
sicians and  advocates 
no  longer  exist  .  .  .  839 
Form  of,  general  prin- 
ciple governing  .  .  .  840 
Form  of,  two  or  more 
persons  cannot  make 
a  will    by    the  same 

act 841 

Form  of,  may  be  no- 
tarial,   holograph,    or 
in  English  form  .    .    .     842 
how     otithentic    wills 

are  made 843 

orijrinal  remains  with 
notary — who  may  be 
witnesses  to    ...    .     844 


Wills. —  ARTS. 

relationship  of  notary 
may  be  a  bar  to   .    .     845 
legacies    in    favor  of 
notary  or  witness  are 

null 846 

by  deaf  mutes   .    .    .     847 
special  provisions  for 
district  of  Gaspe   .    .     848 
by  military  men  and 

mariners 849 

holograph,  what  are — 
deaf     mutes    may 

make 850 

in  English  form,  how 
made  and    who    may 

witness 851 

deaf  mutes  may  make     852 
in   English    form,   ef- 
fect of  gifts    to  wit- 
nesses or  executors   .     853 
how  codicils  to,  must 

be  made 854 

formalities    regarding 
wills   are  under  pain 

of  nullity 855 

probate       of  :       Vide 
Probate. 

interpretation  of    .    .     872 
revocation    of  :     Tide 
Eevocation.    .  892  et  seq. 
executors     to  :     Tide 
Executors  .    .  905  6t  seq. 
Tide    Legacies,  Tes- 
ta t  ,o  r,     Eegistba- 
TiON,     Letters      of 
Verification. 

Windmills,  when  deem- 
ed immoveable   .    .    .     377 

Windows:  Tide  View  . 

533  et  seq. 

Witnesses,  clerk  and 
servants  of  notaries 
cannot  be,  to  authen- 
tic wills 844 
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Witnesses. —  akts. 

but  may  be  related  or 
allied  to    testator  or 

to  notary 845 

legacies   in    favor   of 
witnesses     to    a    will 

are  null 846 

holograpb     wills     re- 
quire no 850 

two  competent,  are 
required  for  wiMs  in 
English  form  ....  851 
legacies  to  such  wit- 
nesses are  null  .  .  .  853 
privilege  of  lawyers 
when 1732 

Work,  lease  and  hire  of, 
by  estimate  and  con- 
tract, of  what  it  may 

consist ;   1683 

when  loss  of  thing 
before   delivery   falls 

on  workman 1684 

and  when  it  does  not  1685 
when    workman    may 
claim  wages,  although 
thing    be    lost  before 

delivery 1686 

presumption  of  re- 
ceipt of,  arises  from 
payment  of  wages.  .  1687 
liability  of  architect 
and  builder  for  loss 
of  building  within  two 

years 1688,  1689 

when  architect  or 
builder     may    charge 

for  extras 1690 

right  of  owner  to  can- 
cel contract  for  con- 
struction of  a  build- 
ing   1691 

death  of  workman 
does    not    necessarily 


Work. —  ARTS, 

terminate  contract  of 

1692,  1693 
nor  does  the  death  of 
the  party    hiring  the 

work 1694 

privilege     of      archi- 
tects,    builders      and 
workmen    .    1695,  2009  $  7 
how  preserved.    .    .    ,   2013 
Tide  Servants,  Mas- 

T  E  R  S,        VOYAGEURS, 

Fishermen. 
Workmen,  masons,  car- 
penters and  other, 
working  by  contract 
are  regarded  as  con- 
tractors   1696- 

employed  by  contrac- 
tors in  construction 
of  a  building,  have 
no  direct  action 
against  owner  .  ,  .  1697 
builder  and  contrac- 
tors must  keep  list  of 
workmen  and  wages 
to  be  paid  to  them.  1697a 
how  workmen  may 
seize  in  the  hands  of 
the  proprietor  the 
contract  money  to 
pay  their  wages.    .    . 

1697&  to  1697d 
Wrecks:   Tide  Salvage    590 
Writing     or     Written, 
what  these  words  in- 
clude   17  $  12 

Writings,  Authentic, 
what  are,  and  of  what 
they  make  proof  .  .  1207 
Authentic,  when  a  no- 
tarial instrument  is  .  1208 
Authentu;,  what  notifi- 
cations and  protests 
are 1209 
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Writings. —  arts. 

Authentic,        between 
whom    and    of     what 
they  make  proof   .    .   1210 
Authentic,    how    they 
may  be  contradicted.   1211 
Authentic,   copies    of, 
make  proof,  when  and 
of  what  .    .    .  1215  et  seq. 
Authentic,       executed 
out  of  Lower  Canada  1220 
Private,  when  a  writ- 
ing  is   not   authentic, 
by  reason  of  some  de- 
fect^ it  avails  as  a   .   1221 
Private,      between 
whom       they       make 

proof 1222 

Private,  how  signatu- 
res to,  must  be  denied  1223 
Private,      and       how 
proof    is  made    when 

denied 1224 

Private,  have  no  date 
as  against  third  par- 
ties   1225 

Private,  save  as  re- 
g  a  r  d  s  commercial 
matters 1226 


Writings. —  ABts. 
Private,      counter-let- 
ters     afifect      parties 
thereto  only   ....   1212 
Private,  of  what  fam- 
ily registers    and  pa- 
pers make  proof    ,    .   1227 
Private,  effect  of  writ- 
ings   by    creditor   on 
back  of  a  title  which 
he  has  in  his  posses- 
sion   1228 

Private,  endorsements 
of  payments  on  back 
of  notes  do  not  in- 
terrupt prescription  .  1229 
testimony  cannot  be 
received  to  contradict  1235 
when  action  cannot 
be  maintained  with- 
out,    in      commercial 

matters 1236 

transactions     upon    a 
writing,  found  to  be 
false,  are  null    .    .    .   1923 
Tide    Commencement 

OF      PKOOF      IN     WRIT- 
ING. 
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TO  THE  BILLS  OF  EXCHANGE  ACT. 


A. 

ABTS. 

Acceptance,    defined .     .  2,  35 
delivery    or    notifica- 
tion to  complete    ,    .  39 
renunciation     o"f,     by 

holder 62 

revocation       of,      by 

drawee 39 

must    be  signed,  and 

on  bill 35 

date,  how  supplied    .  30 

bill  in  a  set 158 

Time  of:    before    biOl 

complete  as  to  form.  37 

after  maturity    ...  37 

after   dishonor    ...  37 

when  undated  ....  30 
By  ichom:  in  general 

by  drawee 35 

by     one     of     several 

•drawees 77 

by  drawee  in  assum- 
ed name 23 

by  fictitious  persons.  .   79 

corporation 47 

forged  or  unauthoriz- 
ed    49 

when  general   ....  38 

when  qualified   ...  38 


Acceptance. —  arts, 

option   to  take   quali- 
fied         83 

Acceptance    for    Honor 
supra    Protest,    what 
bills    may    be   so   ac- 
cepted and  when   .    .     147 
effect   of  accepting    ,     152 
must  be  protested  .   .     152 

Acceptor,     for     accom- 
modation         55 

signature  of 36 

damages  against.    .    .       57 
notice  of  dishonor  not 
necessary  to    ...    .       95 
presentment  to   .    .    .        87 
liability  of 128 

Accommodation  Bill,  de- 
fined          55 

value    subsequently 

given  for 54 

presentment  for  pay- 
ment when  excused  .       92 
notice     of      dishonor 
when  excused  ....       79 

Action,  includes  counter- 
claim and  set  off  .    .         2 
holder   may  bring,  in 
his  own  name  ....       74 
•lost  bill  or  note.    .    .     156 
costs  of 93.     183 
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ARTS. 

Address,  sufficiency  of, 
when  notice  sent  by 
post  and  lost   ....      104 

After    Date,    Jiill    pny- 
ahlc,  omission  of  date       27 
entitled    to    days    of 

grace 42 

calculation  of  matur- 
ity         44 

presentment  for  ac- 
ceptance, when  neces- 
sary         75 

ac4eptan<:e  after   ma- 

tufiry 37 

presumed  time  or  un- 
dated acceptance   .    .       35 

After  Sight,  BUI  pay: 
able,  entitled  to  days 

of  grace 42 

■computation  of  ma- 
turity         44 

presentment    for    ac- 
ceptance required  .    .       75 
when   presentment    is 
excused 76 

Agent 51 

Allonge 62 

Alteration,  what  mater- 
ial       146 

eflfect  of  material  on 
bill 145 

Ante-dated  Instruments      27 


B. 


Bank  and  Banker,  bank 

defined   2 

paying  forged  cheque 

or'bill 49 

duty      when     cheque 
crossed  to  more  than 

one 171 

receiving  payment  of 


Bank  and  Banker. —     abts. 

crossed     cheque     for 

customer 175 

payment     of     crossed 

cheque  by 173 

protection  of,  as  to 
crossed  cheques   .    .    .      172 

Bearer,  defined   ....         S 
included       in       term 

"holder" 2 

Bill  Payable  to,  defin- 
ed  ..  "^ 21 

Better  Security,  protest 

for 116 

Bill    of    Exchange,   de- 
finition           2 

form  and  interpreta- 
tion          17 

capacity  of  parties   .       47 

forgery 49,  50 

consideration  for.  See 

Consideration. 

duties  of  holder   .    .   77-87 

Blank,  or  Blank  Signa- 
ture.   Indorsement   in 
Blank,  definition     ,    .        67 
Indorsement  in  Blank, 

effect 67 

Indorsement  in  Blank, 
conversion  into  spe 
cial 67 

Bona    Fides,    honA    fide 

holder 56 

test  of,  in  holder   .    .       56 
presumption      of,      in 
holder 58 

Business     Days,     what 
are,  or  are  not   ...         2 


Capacity,  general  rule  .  47 
Cancellation,  of  bill  or 

signature  by  holder  .  143 

if  by  mistake  ....  144 
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AETS. 

Case  of  Need,  meaning 

of  term 33 

designated       by      in- 

dorser 33 

cannot  accept  with- 
out protest 117  - 

option  of  holder  to 
present  in 33 

Cheque,  defined  ....     165 
provisions  as  to  bills, 
how  far  applicable  to     165 
when     deemed     over- 
due or  stale 166 

payment  by  banker 
when       held       under 

forged 49 

is  not  an  assignment 

of  funds 127 

Crossed,  general,   and 
special  crossings.    .    .     168 
Crossed,      who      may 

cross 169 

Crossed,  meaning  and 
effect  of  "not  nego- 
tiable"   174 

Crossed,  alteration  of 
crossing 169 

Company   and   Corpora- 
tion,  capacity   to   in- 
cur liability    ....       47 
seal  or  signature  of  .         5 

Conditional,    acceptance      38 
indorsement    ....        33 

Conflict  of  Laws,  rules 
as  to 160 

Consideration,  what  con- 
stitutes         53 

pro  tanto  in   case  of 
pledge  or  lien  ....       54 
want      of,      creating 
privity    between     re- 
mote parties 58 

presumption  of   .    .    .       58 
holder  for  value.    .    .       53 


Consideration. —  arts. 

holder  in  due  course  .     56 

Costs 93,     183 

Crossed     Cheque.      See 

Cheque. 

D. 

Damages    (Measure   of)     134 

Date,  insertion  of, 
proper,  but  not  es- 
sentia;!         27 

alteration  of,  mater- 
ial    146 

Days  of  Grace 42 

Delivery,  definition  of  .         2 
necessity  for,  to  com- 
plete contract  ....       39 
by  whom  it  must  be 
made 40 

Demand,  Bill  or  note 
payable  on,  expressed 
to  be  so  payable  .  .  23 
Bill  or  note  payable 
on,  or  on  presenta- 
tion          23 

Bill  or  note  payable 
on,  bill  accepted  or 
indorsed  after  matur- 
ity is  23 

Bill    or    note  payable 

on.  Discharge  defined     139 

Dishonor,     By      non-ac- 
ceptance, defined    .    .       81 
By    non  -  acceptance, 
consequences  of  .    .    .       82 
By   non-payment,    de- 
fined         95 

By  non-payment,  con- 
sequences of   ...    .       95 

Drawee,  must  be  named      20 

alternative 18 

acceptance  by  ...   .       17 

Drawee  in  Case  of 
Need 33 
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Drawee —                        abts. 
forged  or  unauthoriz- 
ed signature  of   .    .    .  49 
payment  by,  as  a  dis- 
charge    140 

taking  up  bill  in  a  set  158 

Due  Date,    how    deter- 
mined in  general   .    .  42 
conflict  of  laws  .    .    .  160 

£. 

England,   laws    of,   ap- 
ply.        10 


Fees  Chargeable  by  No- 
taries   124 

Foreign  Bill  or  Note,  de- 
fined         25 

forged  or  unauthoriz- 
ed signature   ....       24 

G. 

Good     Faith,    test    and 

definition  of 3 

Grace,  days  of 42 

H. 

Holder,  defined  ....         2 

for  value 54 

Duties,      presentment 
for  acceptance.    ...       77 
Duties,      presentment 
for  payment    ....       87 
Duties,  protest  of  bill     109 
Rights,   further  nego- 
tiation of  bill  ....       74 
Rights,  with  defective 
title     to     give     good 
title 74 


Holder.—  arts. 

Rights,  to  duplicate  of 
lost  bill 156 

I. 

Inchoate,  or  incomplete 
bill  or  note 

Indorser,  included  in 
term  "holder"   ,    .    . 

Indorsement,  defined  . 
delivery  requisite  to 
complete 

Indorsed,  defined  .  .  . 
how  liability  negativ- 
ed by  express  terms  . 
conditional  indorse- 
ment   

and  condition  unfilled 
restrictive  indorse- 
ment   

Inland  Bill,  defined  .  . 
presumption  that  bill 
is 

Instalments,  bill  pay- 
able by 

Interest,  interest  proper 
from     what     date    it 


39 

2 
2 

2 
63 

61 

66 
66 

68 
24 

24 

28 
28 

28 


I. 

Lien,    as    consideration 
for  bill 54 

Lost  Bill,  rights  to  du- 
plicate   156 

protest  on  copy  .    .    .     120 
where      destruction 
proved 157 


Maker  (of  Note)  defin- 
ed    . 


176 


5f" 
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ARTS. 

Maturity,   of    bill,  how 

computed 44 

acceptance  after    .    .       37 


Negotiability,  restrained 
by  indorsement   ...        68 

Negotiation,  defined  .   .       60 

"Not  Negotiable" 
cheque  may  be  spe- 
cially so  crossed    .    .     168 

Notary  Public,  when 
necessary;  fees,  &c. 
^ec  Protest  .   .  122,     124 

Notice  of  Dishonor,  to 
charge  drawer  or  in- 
dorsers   ....;..        96 

defined 97 

when  necessary  ...       96 
consequence  of   omis- 
sion to  give  .....       96 

Noting,  defined  ....     118 


Order,  BUI    payable   to, 
what  bills  are  ....       22 
efi'ect      of      omitting 
words  "or  order".    .       22 
how  negotiated   ...       60 

Overdue    Biil,    negotia- 
bility of 70 

.    P. 

Patent,  bill  given  for  .  14 

Payee,  defined 21 

included        in       term 

"holder" 2 


ARTS. 

Payment,  of  Bill,  mean- 
ing of  term 139 

payment     for     honor 
supra  protest  ....     147 

Post    Office,    notice    of 
■dishonor  sent  through     103 
presentment    for    ac- 
ceptance through   .    .        90 
presentment  for  pay- 
ment through   ....        90 

Presentment  for  Ac- 
ceptance, when  neces- 
sary          75 

consequence  of  omis- 
sion when  necessary  .  75 
by  whom  to  be  made  78 
to  whom  and  when.  .  78 
day  and  hour  ....  78 
excuses  for  non-pre- 
sentment           79 

Presentment  for  Pay- 
ment, consequence  of 
omission 85 

Principal  and  Agent, 
liability   of   principal 

to  holder 51 

on    instrument    when 

unnamed 51 

name  signed  by  agent       52 

Promissory  Note,  defin- 
ed   176 

how  far  provisions  as 

to    "bills"    apply   to     186 

Protest,  what  it  is.   .    .     131 
founded  on  noting.    . 
may  be  extended  from 
noting  at  any  tim6  .     119 

notice  of 126 

consequence     of     not_^ 

protesting 114 

at  what    time    t-o    be 

.     made 121 
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R. 


Ratification  of  forged 
or  unauthorized  sign- 
ature          49 

Reasonable  Time,  pre- 
sentment for  accept- 
ance         77 

presentment  for  pay- 
ment          85 

Referee  in  Case  of  Need      33 

Restrictive  Indorsement, 
w  li  a  t  indorsements 
are 68 

Revocation,  acceptance 
by  drawee 2e 

S. 

Security,     protest      for 

better 116 

Set  (bill  drawn  In)    .    .     158 
Signature,    delivery    to 
give  effect  to  ...    .       39 
immaterial     by    what 
band,  if  authorized   .         4 
of  corporation    ...         5 


ARTS. 

Special  Indorsement,  de- 
finition          67 

effect 67 

distinguished  from  re- 
strictive          68 

T. 

Transferer  by  Delivery, 
defined 137 


w. 

Value,  defined   .    .    . 
V. 


2,  27 


142 


142 


Waiver,  of  bill  by  hold- 
er   

of  iiabi'lities  of  par- 
ties by  holder  .... 
of     presentment     for 

payment 92 

of  protest 110 

of  notice  of  dishonor     106 

"Without  Recourse  ...       34 
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Art.  22.  See  K.  S.  C,  1906,  c,  77.     Naturalisation. 

■  Art.  42.  See    R.     S.     Q.,     1909,     s.     7251.      Protestaut 

churches  and  congregations. 
V  Art.  70-74.  Are  repealed  by  6  E.  VII.,  c.  38. 

Art,  78j.  See  E.  S.  Q.,  1909,  s.  7252.     Registers  of  Civil 

Status  in  Saguenay,  etc. 
'  Art.  125.  See    R.   S.    C,    1906,   c.    125.     Marriage   with 

deceased  wife's  sister. 
•Art.  177.  See  E.  S.  Q.,  1909,  s.s.  7255.     Wife  separate  as 

to  property  doing  business. 
.    Art.  243.  See  R.  S.  C,  190^  c.  29.     Banks  and  Banking. 

See   R.    S.   q.,    190^  c.    32.     Quebec   Savings 
Bank. 
Art.  353,  See  R.  S.  C,  1906,  c.  79.     Federal  Companies 

Act. 
See  R.S.Q.,  1909,    s.s.  5957.  *  Provincial  com- 
panies. 
Art.  368.  See  R.  S.  C,  1906,  e.  144.     Winding  up  Act, 

Art,  393.  See  R.  S,  Q,,  1909,  s,s,  7258  et  seq.     Abolition 

of  seignorial  rights. 
•  Art.  406.  See   E.    S.   Q.,   1909,   s.s.   7287.     Expropriation 

clauses    as    to    development    of    hydraulic 
power.- 
»  Art.  499.  See  R,  S.  Q.,  1909,  s.s.  7295.     Rights  of  Ripa- 

rian proprietors  on  water  courses. 
Art.  590.  See    R.  S,  C,  1906,    c.  113,  c.  146.     Merchant 

Shipping  Act. 
Art.  591.  See  R.  S.  Q.,  1909,  s.s.  7306  et  seq. 

Art.  594.  See  R.  S.  Q.,  1909,  s.s.  7316,  Wharfinger,  etc. 

See  R.  iS.  C,  1906,  c.  66,  Postal  regulations. 
Art.  607.  See  R.  S.  Q.,  s.s.  7306  et  seq. 

Art.  761.  See  6  E.  VII.,  c.  38,  s.  6.    Persons  civilly  de- 

graded. 
•   Art.  831.  Imp.  Statute,  14  G.  Il4,  c.  83,  s.  10. 

L.  C,  41  G.  in.,  e.  4.  ' 
Art.  8A4.  Should  Tead: 

'  Authentic  wills  must  be  made  as  originals  re- 

maining with  the  notary-. 
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Alt.  824.  The  witnesses  must  be  named  and  described 

7  in  the  will.     They  must  be  of  the  male  sex, 

of  full  age,  and  must  not  be  sentenced  to 
civil  degradation,  nor  to  an  infamous  pun- 
ishment. (Aliens  may  serve  as  witnesses.) 
The  clerks  and  servants  of  the  notaries 
cannot. 
The  date  and  place  of  its  execution  must  be 
stated  in  the  will.— 6  Ed.  VII.,  c.  38. 

Art.  249.  See  R.  S.  Q.,  1909,  s.s.  7257,  Official  tutors. 

,  Art.  336a.  See  R.  S.  q.,  1909  s.s.  7256,    Penalty  for  sell- 

ing liquor  to  interdicted  persons. 
■  Art.  1054.  See  R.  S.  Q.,  1909,  s.s.  7321  et  seq.     Employer's 

Liability  Act. 

Art.  IQre.  Imp.  Act,  9  &  10  v.,  c.  93.     (Lord  Campbell's 

Act). 
S.  of  C,  10  &  11  v.,  c.  6;    R.  S.  of  C,  22  V., 
c.  78. 

Art.  1163.  See  R.  S.  C,  1906,  c.  25.     Legal  Tender. 

See  R.  S.  C,  1906,  c.  27.     Legal  Tender. 

Art.  1168.  See  R.  S.  Q.,  1909,  s.s.  839  &  1480.     Treasurer 

office,  general  deposit  office. 

Art.  1265.  See  R.   S.   Q.,   1909,  s.s.   7377.     Provincial   In- 

surance in  favor  of  wife  or  children. 

Art.  1570,  See  R.  S.  Q.,  1909,  s.s.  7411  et  seq.     Sale  of 

constituted  rents. 

Art.  1666.  See   R.   S.   Q.,   1909,    s.s.    7415.     Masters,    ser- 

vants, lumbermen,  fishermen. 

Art.  1671.  See  R.  S.  C,  1906,  c.  113.     Merchant  Shipping 

Act. 

Art.  1681.  See  R.  S.  Q.,  1909,  s.s.  6467.     Provincial  Rail- 

way Law. 
See  R,  S.  ('.,  1906,  c.  37.     Federal  Railway  Act. 

Art.  1682.  See  R.  S.  C,  1906,  c.  113.     Merchant  Shjipping 

Act. 

Art.  1732.  See  R.  S.  Q.,  1909,  s.s.  4477.     Legal  and  Nota- 

rial Professions. 

Art.  1823.  See  R.  S.  Q.,  1909,  s.s.  6467.     Provincial  Ry. 

(sequestration). 

Art.  1834.  Foot  note  is  that  of  Art.  1823. 

See    R.    S.    Q.,    1909,    s.s.    7437.     Partnership 
declarations. 

Art.  1891.  See  R.  S.  C,  1906,  c.  79.     Federal  Companies' 

Act. 
See  R.  S.  Q.,  1909,  s.s.  5957  et  seq.     Provincial 
Joint  Stock  Companies. 
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Art.  1962.  See  E.  S.  Q.,  1909,  s.s.  7446.     Companies  giv- 

ing security. 

Art  1979.  See  K.  S.  C,  1906,  c.  29.     Banks  &  Banking. 

See  E.  S.  Q.,  1909,  s.s.  7457.     Wharfingers,  etc. 
See    E.    S.    Q.,    1909,    s.s.    1198.      Coneerming 
pawning  and  pawnbrokers. 

Art.  1994a.         See  E.  S.  Q.,  1909,  s.s.  74344. 

Art.  2009a.         See   E,    S.    Q.,    1909,    s.s.    643.5.     Privilege    of 
stoning  companies. 

Art.  2013.  Should  read: 

The  laborer,  workman,  architect,  builder, 
and  the  supplier  of  materials  have  a  right 
of  preference  over  the  vendor  and  other 
creditors,  on  the  immoveable,  but  only  upon 
the  additional  value  given  to  the  immove- 
able by  the  work  done. 
In  case  the  proceeds  are  insufficient  to  pay 
the  laborer,  workman,  architect,  builder  and 
supplier  of  materials,  or  in  cases  of  con- 
testation, the  additional  value  given  by  the 
work  is  established  by  a  relative  valuation 
effected  in  the  manner  prescribed  in  the 
Code  of  €ivil  Procedure. 
The 'aforesaid  privileged  claim  is  paid  only 
upon  the  amount  established  as  being  the 
additional  value  given  to  the  immoveable 
by  the  work  done.— 59  V.,  c.  42,  s.  2;  4  Ed. 
Vn.,  c.  43 

Art.  2013a.         Shoirld  read: 

For  the  purposes  of  the  privilege,  the  laborer, 
the  workman,  architect,  builder  and  sup- 
plier of  materials  rank  as  follows: 

1.  The  laborer; 

2.  The  workman; 

3.  The  architect; 

4.  The  builder; 

5.  The  supplier  of  materials. — 59  V.,  c.  42. 
s.  2;  4  Ed.  VII.,  c.  43,  s.  2. 

Art.  2158.  See  E.  S.  Q.,  1909,  s.s.  7465.     Organization  of 

Eegistry  offices. 
Art.  2260.  See  E.  S.  Q.,  1909,  s.s.  7532.     Prescription  of 

penal  actions. 
Art.  2468.  See  E.  S.  C,  1906.  c.  34.     Federal  Insurance 

Act. 


^ 


